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Joseph  et  al.  v.  Horodesey  et  al. 

• 

[No.  9,027.     FUed  May  10, 1916.] 

Appeal. — Briefs, — Insufficiency, — Appellant's  brief,  oontaining  no 
statement  of  the  errors  assigned  or  relied  on  for  reversal,  no  state- 
ment of  the  record  showing  any  error  or  exception  relied  on,  and 
no  statement  of  the  issues  or  decision,  whoUy  failed  to  comply 
with  Rule  22,  and  no  question  was  presented  thereby. 

From  Starke  Circuit  Court;  Francis  J.  Vurpillat, 
Judge. 

'  Action  between  Jacob  Joseph  and  another,  and 
Juda  Horodesky  and  others.  From  the  judgment 
rendered  Jacob  Joseph  and  another  appeal.  Affirmed. 

Daniel  A.  Levy  and  W.  C.  Pentecost,  for  appellants. 
Charles  Hamilton  Peters,  for  appellees. 

Ibach,  C.  J. — Under  Rule  22  of  the  Supreme  and 
Appellate  Courts,  the  briefs  in  this  case  present  no 
question  to  this  court  for  determination.  Appel- 
lants' brief  contains  no  statement  whatever  of  the 
errors  assigned  or  relied  on  for  reversal,  no  state- 
ment  of  the  record  showing  any  error  or  exception 
relied  on,  and  no  statement  of  the  issues  or  decision. 
It  contains  merely  what  is  called  a  statement  of 
facts  consisting  of  counsel's  deductions  from  the 
evidence,    followed    by    quotations    from    certain 
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the  first  paragraph  of  complaint.  There  is  no 
dispute  about  the  services  having  been  rendered  by 
appellee;  that  he  charged  appellant  therefor  the  sum 
of  $300;  that  such  services  were  worth  that  sum; 
that  he  was  paid  on  his  individual  account  the 
sum  of  $125,  leaving  a  balance  unpaid  of  $175. 
We  are  also  of  the  opinion  that  there  is  no  proof 
whatever  to  disclose  the  value  of  the  services 
rendered  by   Doctor   Stookey,   which  claim 

2.  was   assigned   to   appellee,   and  sued   on  in 
the  second  paragraph  of  complaint.     In  the 

absence  of  an  express  agreement,  one  that  brings 
to  such  a  service  as  was  rendered  by  him  due  care 
and  skill  can  recover  the  reasonable  and  customary 
price  therefor,  but  such  reasonable  and  customary 
fee  must  be  shown  by  competent  evidence.  Proof 
of  the  price  charged  by  the  claimant,  without  any 
proof  of  the  value  of  the  service  performed,  is  not 
sufficient,  and  does  not  meet  the  test.  Peck  v. 
Martin  (1861),  17  Ind.  115;  Board,  etc.  v  Chambers 
(1881),  75  Ind.  409.  Appellee  takes  the  position 
that   as   each   paragraph    of   the   complaint 

3.  contains  a  statement  of  the  account  sued  on, 
and  each  paragraph  was  duly  verified,  and 

as  the  appellee  did  not  introduce  evidence  to 
refute  the  averments  of  the  complaint,  the  case 
falls  within  the  provisions  of  §392  Burns  1914, 
§383  R.  S.  1881.  The  difficulty  with  this  position 
is  that  the  statute  referred  to  is  applicable  to 
default  cases,  while  in  the  case  at  bar,  there  was 
an  appearance  and  an  answer  in  general  denial 
filed,  which  cast  the  burden  on  appellee  who  claimed 
the  amount  sued  for  in  the  second  paragraph  of 
complaint  to  prove  the  value  of  the  services  ren- 
dered, as  was  done  to  support  the  first  par- 

4.  agraph.     There  is  no  presumption  that  the 
items  of  an  account  that  is  made  a  part  of 
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a  pleading  are  correct,  or,  as  in  this  case,  that  the 
services  rendered  were  worth  the  amount  charged, 
but  such  facts  must  be  proven,  the  same  as  all  other 
facts  necessary  to  be  proven  to  support  such  causes 
of  action  when  there  is  an  appearance  and  an 
answer  denying  the  right  to  recover  has  been  filed. 
French  v.  Frazier  (1832),  30  Ky.  *425;  Pfeil  v. 
Kemper  (1854),  3  Wis.  *315.  Our  disposition  of 
this  branch  of  the  case  eliminates  the  necessity  of 
considering  any  of  the  remaining  alleged  error  di- 
rected thereto. 

Appellant  further  contends  that  the  trial  court 
erred  in  allowing  interest  as  a  part  of  the  judg- 
ment. It  is  argued  that  because  the  debt  sued  on 
was  contracted  in  the  state  of  California,  and  the 
services   were   to   be   performed    there,    the 

5.  legal  rate  of  interest  only  as  allowed  in  that 
state  would  control,  and  since  the  statute 
of  California  was  not  pleaded  and  no  evidence 
showing  the  legal  rate  of  interest  of  that  state,  and 
there  being  no  provision  for  the  collection  of  in- 
terest imder  the  common  law,  none  should  have 
been  allowed.  This  question  was  before  our  Su- 
preme Court  in  the  case  of  Kopelke  v.  Kopelke 
(1887),  112  Ind.  435,  13  N.  E.  695.  This  language 
is  there  used:  "Here,  however,  the  notes  sued 
upon  were  not,  in  terms,  made  payable  at  any 
specified  place  in  the  State  of  Michigan  or  else- 
where. *  *  *  They  were  each  payable  generally 
and  each  of  them  was  wholly  silent  upon  the  sub- 
ject of  interest.  Notes  thus  payable  are  payable 
everywhere,  and  as  a  general  rule  the  lex  foriy  and 
not  the  lex  loci  contractus  governs  in  the  collection 
thereof."  The  same  rule  necessarily  applies  to 
contracts  such  as  those  involved  in  the  present 
case.  In  such  cases  where  no  interest  has  been 
contracted  for  and  no  place  is  fixed  for  the  payment 
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of  the  debt,  the  interest  recoverable  after  the  breach 
of  the  contract  is  recoverable,  if  allowedi  as  damages ; 
and  if  interest  is  so  adjudged  as  a  part  of  the  judg- 
ment, the  rate  of  interest  will  be  controlled  by  the 
law  of  the  place  of  the  suit,  which  in  this  case  was 
the  domicile  of  the  defendant.     The  interest 

6.  is  not  allowable  on  the  theory  that  it  is  an 
incident  to  the  original  debt,  but  because  of 
the  delinquency  on  the  part  of  the  debtor  and 
without  such  interest  the  claimant  would  not  be 
made  whole.  5  B.  C.  L.  941,  942,  and  cases  cited. 
The  account  sued  on  in  the  first  paragraph  of  the 
complaint  became  liquidated  when  the  same  was 
presented  for  payment  and  accepted  and  a  partial 
payment  made,  and  the  trial  court  properly  allowed 
interest  at  the  rate  allowable  in  this  State  as  a  part 
of  the  judgment. 

The  judgment  is  afiirmed  as  to  the  amount  ren- 
dered on  the  first  paragraph  of  the  complaint, 
upon  condition  that  within  thirty  days  from  this 
date  appellee  enters  upon  the  judgment  docket  of 
the  court  below  a  remittitur  of  the  amount  rendered 
on  the  second  paragraph  of  complaint,  and  files  the 
certificate  of  the  clerk  of  such  court  with  the  clerk 
of  this  court  showing  that  such  remittitur  has  been 
so  made;  otherwise  the  cause  will  be  reversed  at 
costs  of  appellee. 

Note. — Reported  in  112  N.  E.  830.  Ck>ntracts  of  physioians  and 
surgeons  with  patients,  33  Am.  Rep.  736.  Whether  oontempo- 
raneous  promise  of  one  person  to  pay  where  benefit  inures  to 
another  as  a  promise  to  answer  for  default  of  another  is  within 
the  statute  of  frauds,  15  L.  R.  A.  (N.  S.)  214,  32  L.  R.  A.  (N.  S.) 
598.  

Koehler  v.  Haller  et  al. 

[No.  9,036.     Filed  May  11,  1916.] 

1.  Tbubtb. — Constructive  TrusL — Fiduciary  Relation. — The  mere 
fact  that  a  grantee  had  been  the  grantor*s  counsel  prior  to  the  date 
of  the  conveyance  would  not  of  itself  establish  a  fiduciary  re- 
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latdonship,  nor  lay  a  sufficient  foundation  for  a  oourt  of  equity  to 
deeree  the  existence  of  a  constructive  trust  in  favor  of  grantor, 
p.  12. 

2.  Trusts. — Constructive  Trust. — Fiduciary  RelcUion. — Generally, 
where  a  person  has  rights  and  duties,  which  he  is  bound  to  exercise 
for  another,  a  fiduciary  relation  may  be  said  to  exist,  but  to  warrant 
the  declaration  of  a  constructive  trust,  it  is  essential  to  such  re- 
lation that  there  exist  a  confidence  by  one  of  the  parties  in  the  other, 
and  conditions  giving  to  one  an  advantage  over  the  other,    p.  12. 

3-  Mortgages. — Absolute  Deed. — Oral  Agreement. — In  a  suit  to 
have  certain  conveyances  absolute  on  their  face  declared  mort- 
gages, where  it  appeared  that  they  were  made  when  grantor  was 
financially  embarrassed  in  order  to  have  the  property  applied  to 
the  payment  of  his  debts,  and  the  testimony  of  grantee  showed 
that  the  conveyances  were  intended  to  be  absolute,  while  that  of 
grantor  was  to  the  effect  that  any  portion  remaining  after  the 
payment  of  the  debts  was  to  be  reconveyed,  and  it  further  appeared 
that  the  indebtedness  discharged  was  a  fair  consideration  for  the 
property  at  the  time  of  the  conveyance;  that  grantor's  knowledge 
of  the  value  was  equal  to  that  of  the  grantee;  and  that  grantor 
delayed  for  many  years  to  assert  his  claims,  the  judgment  of  the 
trial  oourt  against  the  grantor  was  warranted,    pp.  12,  14. 

4.  AppBAL.^-/2cOTeu?. — Questions  of  Fact. — Conflicting  Evidence, — 
It  is  not  the  province  of  the  court  to  weigh  conflicting  evidence, 
p.  14. 

From  Allen  Circuit  Court;  Carl   Yaple,  Judge. 

Action  by  John  A.  Koehler  against  Gottlieb 
Haller  and  another.  From  a  judgment  for  defend- 
ants, the  plaintiff  appeals.     Affirmed. 

John  H.  Aiken  and  Phil  B.  Colerickj  for  appellant. 
Owen   N.   Heaton^   Guy   Colerick  and   Henry   0. 
Hogan,  for  appellees. 

MoBAN  J. — In  the  latter  part  of  the  year  of 
1899,  appellant  conveyed  to  appellee,  James  E.  K. 
France,  certain  real  estate  in  the  city  of  Fort 
Wayne,  Indiana,  by  two  separate  deeds,  which,  in 
the  court  below,  he  unsuccessfully  sought  to  have  de- 
clared mortgages,  asking  also  therein  for  an  account- 
ing. The  question  for  review  arises  upon  the  action 
of  the  court  in  overruling  appellant's  motion  for  a 
new  trial,  under  which  it  is  claimed  that  the  deci- 
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sion  of  the  court  is  not  sustained  by  sufficient  evi- 
dence and  is  contrary  to  law. 

A  brief  statement  of  the  complaint  will  be  help- 
ful to  an  intelUgent  understanding  of  the  questions 
presented,  which  follows:  On  September  5,  1899, 
appellant  was  indebted  to  numerous  persons  in  the 
city  of  Fort  Wayne,  among  whom  were  appellees; 
and  in  order  to  secure  the  indebtedness  and  provide 
a  fund  for  the  payment  thereof,  it  was  agreed  be- 
tween appellant  and  appellees  that  appellant  would 
convey  his  real  estate,  consisting  of  several  parcels 
in  different  additions  in  the  city  of  Fort  Wayne,  a 
major  portion  of  which  was  platted  into  lots,  to 
appellees  with  power  to, sell  a  sufficient  amount  to 
satisfy  appellant's  indebtedness,  with  the  further 
agreement  that  they  would  account  to  appellant 
for  the  balance  of  the  proceeds  not  required  in  the 
payment  of  the  same,  and  if  any  of  the  real  estate 
remained  unsold  after  the  debts  had  been  paid  it 
was  to  be  reconveyed  to  appellant;  that  appellees 
received  for  real  estate  sold  the  sum  of  $10,000, 
which  was  sufficient  to  and  did  discharge  all  of 
appellant's  indebtedness;  that  certain  described 
parcels  of  real  estate  remained  unsold,  and  a  re- 
conveyance and  an  accounting  were  demanded 
by  appellant,  but  that  such  reconveyance  and 
accounting  were  refused;  that  the  deed 
so  far  as  it  covered  the  unsold  real  estate 
was  asked  to  be  declared  a  mortgage,  and  that 
appellees  were  asked  to  render  an  accounting  to 
appellant  as  to  the  proceeds  that  came  into  their 
hands,  and  that  a  commissioner  be  appointed  to 
make  a  conveyance  of  the  unsold  real  estate  on 
failure  of  appellees  to  do  so.  The  issues  were  closed 
by  an  answer  of  general  denial,  and  from  the  evi- 
dence admitted  in  support  of  the  issues  thus  joined, 
the  facts  uncontroverted  may  be  summed  up  as 


NOVEMBER  TERM,  1915.  U 

Koehler  v.  Halleiv-62  Ind.  App.  8. 


follows :  Appellant  at  the  date  of  the  conveyance 
of  the  real  estate  in  question  and  prior  thereto 
was  in  failing  circumstances  financially,  being 
indebted  in  a  large  sum  of  money  to  creditors 
residing  in  Fort  Wayne ;  that  he  owned  considerable 
real  estate,  much  of  which  was  incumbered  by 
mortgage;  two  deeds  of  conveyance  were  executed 
by  appellant  on  September  5,  and  December  15, 
1899,  respectively,  covering  different  parcels  of 
appellant's  real  estate;  that  the  conveyances  were 
taken  in  the  name  of  appellee  France,  who  had 
been  appellant's  counsel  for  some  time  prior  there- 
to; appellees  were  sureties  on  certain  obligations 
due  and  owing  by  appellant. 

The  relation  of  attorney  and  client  existing 
between  appellant  and  appellee  France  prior  to 
the  time  of  the  conveyance  in  question  is  a  situa- 
tion that  forms  the  basis  of  an  argument  by  appel- 
lant that  the  burden  was  upon  appellee  France 
under  the  law  to  show  that  he  acted  throughout  the 
entire  transaction  in  the  utmost  good  faith; 
that  he  derived  no  advantage  by  reason  of  the 
superior  position  he  occupied;  that  the  relation 
being  fiduciary,  a  court  of  equity  will,  if  necessary, 
in  order  to  work  out  justice  as  between  the  parties, 
decree  the  existence  of  a  constructive  trust.  And 
aside  from  the  contention  that  the  relationship 
between  appellant  and  appellee  France  was  fidu- 
ciary, appellant  presses  the  further  contention  that 
the  relation  that  existed  between  appellant  and 
appellee  was  that  of  surety  and  principal,  and  while 
the  deeds  of  conveyance  were  absolute  on  their 
face,  they  were  no  more  than  mortgages  indemni- 
fying appellees. 

From  an  abstract  point  of  view  we  need  not 
stop  to  determine  the  soundness  of  the  equitable 
propositions  thus  announced  by  appellant;  it  is 
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sufficient  to  say  that  before  they  can  be  invoked  in 

the  case  at  bar,  it  must  appear  that  the  facts 

warranted  their  application.     The  mere  fact  that 

appellee  France  had  been  appellant's  counsel 

1 .  prior  to  the  date  of  the  conveyance  in  question 
would  not  of  itself  have  established  a  fiduciary 

relationship  at  the  time  of  the  conveyance,  nor  lay 
a  sufficient  foundation  for  a  court  of  equity  to  decree 
the  existence  of  a  constructive  trust  in  favor  of 
appellant.  No  invariable  rule  can  be  laid  down  by 
which  to  determine  the  existence  of  a  fiduciary 
relationship;  however,  where  a  person  has 

2.  rights   and   duties,    which   he   is   bound    to 
exercise  for  the  benefit  of  another,  it  can 

be  said  generally  that  a  fiduciary  relation  exists, 
but  in  this  connection  there  must  also  exist  confi- 
dence of  the  one  in  the  other,  together  with  condi- 
tions giving  to  the  one  an  advantage  over  the  other, 
and  this  might  be  by  reason  of  the  superior  in- 
telligence of  the  one  over  the  other,  or  a  superior 
knowledge  of  the  facts  involved  in  a  business 
transaction.  38  Cyc  185;  Yuster  v.  Keefe  (1910), 
46  Ind.  App.  460,  90  N.  E.  920.  This  leads  to  the 
inquiry  as  to  what  were  the  real  facts  and  circum- 
stances surrounding  the  transaction,  which  gave 
rise  to  the  conveyance  of  the  real  estate  and  the 
consideration  therefor  as  between  appellant  and 
appellees.     It  is  disclosed  by  the  testimony 

3.  of  appellee   France   that  prior  to   the  first 
conveyance,,  which  included  what  is  known 

as  the  Hood  outlets  and  property  in  two  other 
additions,  that  appellant  informed  him  that  he  was 
pressed  by  certain  of  his  creditors,  and  that  he 
was  unable  to  meet  the  obligations  then  due,  which 
included  a  mortgage  incumbrance  on  a  part  of 
the  real  estate  mentioned,  and  the  notes  upon 
which  appellees  were  sm^eties  for  appellant;  that  the 
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indebtedness  for  which  appellant  was  being  pressed, 
consisting  of  several  different  obligations,  was 
gone  over  and  totalled  by  appellant  and  himself; 
and  that  he  was  asked  by  appellant  to  take  the  real 
estate  and  pay  the  indebtedness  then  due,  appellant 
stating  that  he  wanted  to  be  relieved  from  further 
embarrassment;  thereupon  appellee  Haller  was 
consulted,  but  would  not  join  with  the  witness  in 
agreeing  to  discharge  the  indebtedness  for  the  real 
estate;  likewise  a  creditor  by  the  name  of  Zoeller 
was  called  upon  and  requested  to  take  the  real 
estate  in  consideration  of  discharging  the  indebted- 
ness, but  he  would  have  nothing  to  do  with  the  same ; 
the  witness  feeling  that  this  was  the  only  way  that 
he  could  save  himself  and  his  coappellee,  if  at  all, 
took  the  conveyance  and  thereafter  discharged  the 
indebtedness  as  he  agreed  to  do.  Some  time  prior 
to  the  date  of  the  second  conveyance,  appellant 
again  called  on  the  witness  and  informed  him  that  he 
was  again  hard  pressed  by  his  creditors,  and  with- 
out any  funds  to  discharge  his  indebtedness,  and 
the  firm  of  Grasser  &  Brandt,  another  of  appellant's 
creditors  joined  with  appellant  in  discharging  the 
balance  of  appellant's  indebtedness  in  consideration 
of  a  conveyance  of  the  real  estate  described  in  the 
deed  of  December  15,  1899;  that  at  no  time  did  the 
witness  agree  to  reconvey  the  real  estate  to  appellant 
after  discharging  the  indebtedness;  that  the  same 
was  conveyed  in  consideration  of  a  discharge  of 
appellant's  indebtedness.  As  to  being  pressed  by 
his  creditors  and  unable  to  meet  his  obligations, 
there  is  no  discrepancy  between  appellant's  version 
of  the  transaction  and  that  of  appellee  France. 
They  differ  only  as  to  whether  there  was  an  agree- 
ment to  reconvey  any  part  of  the  real  estate. 
Appellant  testified  that  there  was  to  be  a  reconvey- 
ance of  that  part  of  the  real  estate,  if  any,  not  re- 
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quired  to  discharge  the  indebtedness;  while  on  the 
part  of  appellee  France,  the  conveyance  was  an 
absolute  one,  with  no  agreement  to  reconvey.     The 

record  in  this  particular  shows  a  sharp  dis- 
4.     pute,  therefore  we  need  proceed  no  further 

with  this  branch  of  the  case,  as  it  is  not  within 
the  province  of  this  court  to  decide  the  conflict. 
Barnes  v.  Stock  (1912),  51  Ind.  App.  640,  100  N.  E. 
98. 

That  the  burden  was  on  appellees  to  establish 
that  appellee  France  acted  in  good  faith  and  took 

no  advantage  of  the  situation,  as  contended  for 
3.     by  appellant,  could  have  no  application  until 

it  had  been  established  that  a  fiduciary  rela- 
tion existed  between  appellant  and  appellee  France ; 
and  further,  the  finding  being  general,  and  there 
being  no  objections  to  the  order  of  the  admission 
of  the  evidence,  even  if  appellant's  position  be 
correct  that  the  burden  was  upon  the  appellees 
to  establish  the  good  faith  of  the  trasnaction,  we 
can  not  say  that  the  trial  court  in  reaching  its 
conclusion  did  not  place  such  burden  upon  appellees* 
From  an  examination  of  the  record  we  are  satisfied 
that  the  evidence  was  sufl&cient  to  have  placed  the 
burden  upon  appellees  without  changing  the  result 
of  the  trial  court's  decision.  From  the  evidence, 
the  amount  of  the  indebtedness  discharged  by 
appellee  France  seems  to  have  been  a  fair  considera- 
tion of  the  real  estate  at  the  time  it  was  conveyed; 
the  knowledge  appellant  had  of  its  value  and  of  the 
entire  transaction  was  equal  to  that  of  appellee 
France,  and  the  agreement  from  the  facts  in  the 
record  impresses  us  as  having  been  openly  entered 
into  and  in  good  faith,  and  this  view  is  strengthened 
by  reason  of  the  long  delay  of  appellant  in  assert- 
ing what  he  now  regards  as  his  rights. 
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A  correct  result  was  reached  by  the  trial  court. 
Judgment  affirmed. 

Note. — Reported  in  112  N.  E.  527.  Equitable  mortgages,  what 
constitutes,  4  Am.  St.  696.  Deeds  absolute  in  form  with  agree- 
ments to  reconvey,  17  Am.  Deo.  300.  Right  of  an  attorney  to 
purchase  or  lease  in  his  own  behalf  prox>erty  which  he  was  under  no 
duty  to  purchase  or  lease  for  his  client,  47  L.  R.  A.  (N.  S.) 
567.  Grantee's  oral  prdmise  to  grantor  to  hold  in  trust  as  giving 
rise  to  constructive  trust,  39  L.  R.  A.  (N.  S.)  906.  Whether  a 
deed  absolute  on  its  face,  but  intended  as  a  mortgage,  conveys 
legal  title,  11  L.  R.  A.  (N.  S.)  209.  Price  as  consideration  in 
determining  whether  a  deed  was  intended  as  a  mortgagel,  20 
Ann.  Cas.  1199. 


National   Live    Stock   Insurance    Company    v. 

Simmons. 

[No.  8,915.     Filed  January  14,  1916.     Rehearing  denied  March  16, 

1916.     Transfer  denied  May  12,  1916.) 

1.  Inbubancb. — lAve  Stock  Insurance. — Breach  of  Warranty, — 
Estoppel, — ^Where  it  appeared  that  plaintiff  in  an  action  on  a 
policy  of  live  stock  insurance  was  illiterate;  that  the  application 
was  not  read  to  him;  that  he  truthfully  and  in  good  faith  answered 
such  questions  as  were  asked  by  defendant's  agent;  and  the  cir- 
cumstances were  such  as  to  warrant  his  belief  that  the  agent  had 
recorded  the  answers  correctly,  the  defendant  was  estopped  to 
rely  upon  alleged  breaches  of  the  warranty  contained  in  such 
application,     p.  16. 

2.  Insurance. — Live  Stock  Insurance. — Forfeiture. — Notice  of  Sick" 
ness  of  Animal. — Provisions  in  live  stock  policies  requiring  the 
insured  to  forthwith  give  notice  of  the  sickness  of  the  animal 
insured  are  to  be  construed  as  requiring  notice  within  a  reasonable 
time,  so  that  where  the  animal  insured  became  sick  at  two  o'clock  in 
the  afternoon  and  died  at  midnight,  and  the  owner  was  so  situated 
that  he  could  neither  telegraph  nor  telephone  to  defendant  com- 
pany, and  he  and  the  veterinary  worked  with  the  animal  imtil 
it  died,  and  on  the  next  day  he  notified  the  defendant  and  made 
proof  of  loss,  the  notice  was  timely  within  the  provisions  of  a  policy 
requiring  notice  of  sickness  to  be  given  forthwith  either  by  tele- 
phone  or  telegraph,     p.  18. 

From  Gibson  Circuit  Court;  Simon  L.  Vandeveer, 
Judge. 

Action  by  John  J.  Simmons  against  the  National 
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Live   Stock   Insurance   Company,     From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.     Affirmed. 

M.  S.  Meyberg,  for  appellant. 

Claude  A.  Smith  and  Marsh  T.  Lewis,  for  appellee. 

Ibach,  C.  J. — This  was  an  action  to  recover  on  a 
policy  of  insurance  issued  to  appellee  by  appellant  on 
the  life  of  a  mare  named  "Dove."  In  its  second 
paragraph  of  answer,  appellant  averred  that  the 
policy  provided  that  "the  perils  indemnified  against 
by  this  policy  do  not  include  death  from  any  cause 
where  the  assured  does  not  render  forthwith  by 
telegraph  or  telephone'*  to  the  company  at  its 
home  office,  notice  of  any  sickness  or  accident  of 
the  animal  insured;  that  the  horse  became  sick 
at  two  o'clock  in  the  afternoon,  and  died  that  night 
at  midnight,  but  appellee  did  not  render  notice  of 
the  sickness  until  after  the  animal's  death.  In  its 
third  paragraph,  it  averred  that  appellee  warranted 
in  his  application  for  insurance  that  he  had  mort- 
gaged the  horse  for  $75,  when  in  fact  it  was  mort- 
gaged for  $91.  In  its  fourth  paragraph,  it  was 
alleged  that  appellee  warranted  that  he  had  not  lost 
any  live  stock  in  the  two  years  last  past,  but  that 
he  had  lost  two  animals  in  the  two  years  last  past. 
There  was  a  reply  in  general  denial  and  that  appel- 
lant was  estopped  to  rely  upon  the  breach  of 
warranty  for  the  reason  that  appellant's  agent  had 
prepared  the  application  and  that  appellee  'had 
given  correct  answers  as  to  the  facts.  Appellee 
recovered  judgment  for  $101.87  and  costs.  The 
only  error  assigned  is  the  overruUng  of  appeUant's 
motion  for  new  trial. 

As  to  the  alleged  breaches  of  warranty,  it  appears 

from  the  evidence  that  the  agent  of  appellant  who 

filled  in  all  the  blanks  did  not  ask  appellee 

1 .  whether  he  had  lost  any  animals  during  the  past 
two  years,  and  that  the  only  question  asked 
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him  concerning  the  mortgage  was  as  to  how  much 
money  he  was  getting  from  the  mortgagee, 
and  he  answered  that  he  was  getting  $75, 
which  was  true,  although  the  mortgage  was 
for  $91;  that  appellee,  an  uneducated  man 
who  can  not  read  writing,  did  not  read  the 
application,  nor  was  it  read  to  him,  but  he  signed  it 
and  afterwards  the  policy  was  left  in  the  possession 
of  the  mortgagee  of  the  horse.  The  insured  fully, 
truthfully,  and  in  good  faith  answered  all  the 
questions  asked  him  by  the  agent,  and  he  had  a  right 
to  believe  that  the  agent  had  recorded  his  answers 
correctly,  and  that  he  had  asked  all  the  questions 
required.  ''If  the  applicant  for  insurance,  in  good 
faith,  gives  truthful  answers  to  such  questions 
as  are  asked  him,  but  the  agent,  whether  purposely 
or  not,  but  without  the  knowledge  or  connivance 
of  the  assured,  inserts  false  answers,  the  wrong  is 
that  of  the  company  and  not  that  of  the  assured. 
The  company  will  be  estopped  to  attribute  wrong 
to  the  assured.  *  *  *  Nor  can  it  be  said  that 
the  assured,  who  has  fully,  frankly,  truthfully 
and  in  good  faith  answered  all  the  required  ques- 
tions, is  guilty  of  negligence  in  signing,  without 
reading,  the  application  which  is  thereupon  pre- 
pared by  the  agent.  He  is  justified  in  assuming 
that  the  agent  has  with  equal  good  faith  truth- 
fully recorded  the  answers  given.  He  may  well 
say  to  the  company,  'You  accredited  this  man  to 
me  as  your  repcesentative  and  I  signed  the  applica- 
tion thus  prepared  by  him,  relying  upon  the  char- 
acter which  you  gave  him  when  you  commissioned 
him  to  come  to  me  as  your  agent.  If  he  acted 
dishonestly  in  the  matter,  you  and  not  I  must 
suffer  the  consequences.'  *  *  *  Nor  is  it  ma- 
terial in  this  case  whether  the  untruthful  answer 
Vol.  62—2 
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was  thus  written  from  dishonest  motives,  or  merely 
through  mistake.  The  party  whose  act  it  was 
can  not  complain  that  the  other  party  to  the 
contract  was  guilty  of  negligence  in  trusting  either 
his  honesty  or  his  accuracy."  Ger mania  Life  Ins. 
Co.  V.  Lunkenheimer  (1891),  127  Ind.  536,  542,  26 
N.  E.  1082.  See,  also,  Michigan  Mut.  Life  Ins. 
Co.  V.  Leon  (1894)  138  Ind.  636,  645,  37  N.  E.  584; 
Bowlus  V.  Phoenix  Ins.  Co.  (1892),  133  Ind.  106, 
117,  32  N.  E.  319,  20  L.  R.  A.  400;  Continental  Ins. 
Co.  V.  Chew  (1894),  11  Ind.  App.  330,  332,  38  N.  E. 
417,  54  Am.  St.  506;  Home  Ins.  Co.  v.  Sylvester 
(1900),  25  Ind.  App.  207,  211,  57  N.  E.  991.  The 
evidence  was  sufficient  to  show  that  the  company 
was  estopped  from  relying  upon  the  breach  of 
warranty. 

Upon  the  question  of  notice,  the  evidence  is  that 

the  mare  became  sick  about  two  o'clock  in  the 

afternoon;  that  appellee  lived  four  miles  from  the 

town   of   Princeton,    and   could   not   send   a 

2.  telegram  on  the  day  the  horse  died;  that  he 
tried  to  telephone  to  Princeton,  but  could 
not  get  through;  that  he  finally  reached  a  veterinary 
by  telephone,  who  arrived  at  four  o'clock;  that  the 
veterinary  and  appellee  worked  with  the  mare  until 
she  died  about  midnight,  and  it  was  not  safe  for  eith- 
er to  leave  her  before  that  time.  Appellee  notified 
appellant  the  next  day  and  furnished  proofs  of  loss, 
and  appellant  disclaimed  liability.  In  the  recent 
case  of  National  Live  Stock  Ins.  Go.  v.  Bartlow 
(1915),  60  Ind.  App.  233,  110  N.  E.  224,  this  court 
in  construing  a  similar  provision  requiring  notice, 
said:  "The  language  of  the  policy  literally  in- 
terpreted would  require  notice  in  case  of  sickness, 
however  trivial,  and  that  such  notice  be  given  by 
instantaneous  action.  The  language,  however, 
should  receive  a  reasonable  interpretation.  *  *  * 
Nor  should  it  be  so  interpreted  as  to  require  notice 
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simultaneous  with  the  manifestation  of  the  physical 
disorder,  and  regardless  of  attending  circumstances 
*  *  *.  In  contracts  of  various  kinds,  the  phrase  *at 
once' is  construed  as  synonymous  with  'immediately', 
'forthwith',  etc.,  where  the  subject-matter  is  the 
giving  of  notice.  It  is  held  that  the  use  of  such  a 
term  does  not  ordinarily  call  for  instantaneous 
action,  but  rather  that  notice  shall  be  given  within 
such  time  as  is  reasonable  in  view  of  the  circum- 
stances. *  *  *  In  determining  the  question  of 
reasonable  time  here,  we  can  not  lose  sight  of  the 
fact  that  the  policy,  while  it  may  not  require  it 
in  all  cases,  plainly  contemplates  that  notice  of 
sickness  should  be  given  before  the  decease  of  the 
animal.  In  some  cases,  however,  death  might 
follow  so  rapidly  on  the  footsteps  of  the  sickness 
as  that  prior  notice  of  the  sickness  would  not  be 
reasonably  possible.  *  *  *  In  our  judgment, 
however,  the  phrase  *at  once'  as  used  in  the  policy 
should  be  construed  *  *  *  that  such  phrase 
calls  for  reasonable  promptness  of  action,  rather  than 
instantaneous  action.  In  determining  what  action 
is  reasonable,  regard  should  be  had  to  the  provisions 
of  the  policy,  the  symptoms  manifested  by  the  sick 
animal,  and  the  surrounding  circumstances."  The 
circumstances  shown  by  the  evidence  are  such 
that  it  was  practically  impossible  for  appellee  to 
have  given  the  required  notice  before  the  death  of 
the  animaly^  and  it  appears  that  his  entire  time 
during  the  brief  sickness  before  its  death  was  taken 
up  in  giving  it  necessary  attention.  In  view  of 
such  circumstances,  we  hold  that  the  notice  was 
given  within  reasonable  time.     Judgment  aflBlrmed. 

Note. — Reported  in  111  N.  E.  18.  When  concealment  or  mis- 
representation avoids  insurance  policy,  35  Am.  Rop.  629. 
Effect  of  agent's  insertion  in  the  application  of  false  answers  to 
questions  correctly  answered  by  the  insured,  4  L.  R.  A.  (N.  S  )  607; 
Lk  R.  A.  1915  A  273.  Effect  of  falsity  when  due  to  misconstruction 
of  facts  by  insurer's  agent,  16  L.  R.  A.  38. 
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Evans  et  al.  v.  Seevers.. 

[No.  9,154.     Filed  February  18,  1916.     Rehearing  denied  May  12, 

1916.] 

Appeal. — Diamiasal. — Accepting  Benefits  of  Judgment. — Where  a 
judgment  quieted  title  in  favor  of  appellee  subject  to  a  lien  for  the 
support  of  appellant's  codefendant  and  cancelled  a  deed  from  the 
codefendant  to  the  appellant,  in  which  the  codefendant  had  re- 
served a  life  estate,  an  agreement  for  compensation  to  appellant 
by  the  appellee  for  the  support  of  the  codefendant,  and  the  ac- 
ceptance by  appellant  of  payments  under  the  agreement,  came 
within  the  spirit  of  §671  Bums  1914,  §632  R.  S.  1881,  providing 
that  the  party  obtaining  judgment  shall  not  take  an  appeal  after 
receiving  any  money  paid  or  collected  thereon,  and  necessitated 
a  dismissal  of  the  appeal. 

Prom  Gibson  Circuit  Court;  A.  P.  Twineham^ 
Special  Judge. 

Action  by  Gussie  Seevers,  by  his  next  friend 
William  E.  Williams,  against  Lula  Fay  Evans  and 
another.  Prom  a  judgment  for  plaintiff,  the  defen- 
dant Lula  Fay  Evans  appeals.     Appeal  dismissed. 

Union  W.  Youngblood^  W.  C.  Mason  and  Elbert 
M.  Swan,  for  appellant. 

Lindsey  &  Bock,  for  appellee. 

HoTTEL,  J. — This  is  an  appeal  from  a  judgment 
in  appellee's  favor  in  a  suit  brought  by  him  in  the 
court  below  against  appellants  to  quiet  title  to 
certain  real  estate  and  also  to  have  set  aside  a 
deed  to  the  same  real  estate  made  by  the  appellant 
Margaret  Vincent  to  her  eoappellant  Lula  Fay 
Evans.  Margaret  Vincent  did  not  orginally  assign 
error  in  this  court.  Later  her  guardian  (appointed 
since  the  judgment  below  was  rendered)  filed  a 
petition  asking  to  assign  error.  Thereafter,  and 
before  such  petition  was  acted  on  by  this  court, 
the  guardian  filed  his  written  request  asking  to 
withdraw  his  petition  and  in  his  request  expressed 
satisfaction  with  the  judgment  below,  and  a  desire 
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not  to  involve  the  estate  of  his  ward  in  the  costs  of 
an    appeal.     This    request    of    the    guardian    was 
granted.     Lula  Fay  Evans  is  therefore  the  only 
active  appellant  in  this  case  and  will  hereinafter 
be  referred  to  as  appellant.     Gussie  Seevers,  here- 
inafter referred  to  as  appellee,  is  a  minor  and  pros- 
ecuted this  action  by  next  friend.     He  is  also  under 
gnis^dianship,    the    name    of    his    guardian    being 
William  E.  Williams.     By  the   averments   of   his 
complaint,  appellee  showed  that  the  land  to  which 
he  sought  to  have  his  title  quieted  was  charged  with 
the   maintenance   and   support   of   said   Margaret 
Vincent,  who  is  his  grandmother,  and  that  she,  in 
her  deed  to  appellant,  who  is  also  her  grandchild, 
reserved  to  herself  a  life  estate  in  said  real  estate. 
Appellee  has  filed  in  this  court  a  verified  "answer 
in  bar  to  assignment  of  errors  and  motion  to  dis- 
miss appeal".     It  .will  be  necessary  to  an  under- 
standing of  such  answer  and  motion  to  set  out  the 
judgment  from  which  the  appe^;l  is  taken,  and  an 
agreement  between  appellant  and  appellee's  guar- 
dian entered  into  by  them  since  the  submission  of 
this   appeal   to   this   court.     The  judgment   is   as 
follows:     "It  is     *     *     *     adjudged  and  decreed 
by  the  court  that  the  plaintiff  Gussie  Seevers  is 
the  owner  in  fee  simple  of  the  following  described 
real  estate  situate  in  Warrick   County,   State   of 
Indiana,   to  wit:   (setting  out  description  of  real 
estate).     And  that  his  title  in  and   to  said  real 
estate  is  hereby  quieted  and  forever  set  at  rest  as 
against  the  claim  of   Lula  Fay   Evans.     *     *     * 
That  the  title  of  the  plaintiff,  Gussie  Seevers,  in 
and  to  said  real  estate,  be  quieted  and  forever  set 
at    rest   as    against    the    claim    of    the    defendant 
Margaret  Vincent,  except  so  far  as  the  same  may  be 
necessary  to   secure   to   said  defendant   Margaret 
Vincent  provision  for  her  reasonable  support  and 
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maintenance    for    and    during    her    natural    life. 

*  *  *  That  the  deed  from  the  defendant  Mar- 
garet Vincent  to  the  defendant  Lula  Fay  Evans, 
dated  February  27,  1912,  wherein  the  defendant 
Margaret  Vincent  undertook  to  convey  to  the 
defendant  Lula  Fay  Evans  said  real  estate  herein 
described,  be,  and  the  same  is  hereby  declared 
null  and  void  and  of  no  force  and  effect  whatever. 

*  *  *  That  the  above  described  real  estate  be 
and  same  is  hereby  charged  with  the  reasonable 
support  and  maintenance  of  the  defendant  Margaret 
Vincent  for  and  during  her  natural  life,  and  the 
same  is  hereby  declared  to  be  a  lien  and  charge 
on  said  real  estate  to  secure  said  support  and 
maintenance.  *  *  *  That  the  plaintiff  Gussie 
Seevers  recover  of  and  from  the  defendant  Lula  Fay 
Evans  his  costs  herein  laid  out  and  expended." 
Said  agreement  is  as  follows : 

"Articles  of  Agreement  entered  into  this 
15th  day  of  October,  1915,  between  William 
E.  Williams,  guardian  of  Gussie  Seevers, 
party  of  the  first  part  and  Lula  Fay  Evans 
party  of  the  second  part,  witnesseth:  That 
whereas,  on  the  22d  day  of  June,  1914,  in  a 
certain  action  then  pending  in  the  Gibson 
Circuit  Court  of  Indiana,  entitled  *  Gussie 
Seevers  by  his  next  friend,  William  E.  Williams 
against  Margaret  Vincent  and  Lula  Fay  Evans,' 
the  Gibson  Circuit  Court  of  Indiana  rendered 
judgment,  by  virtue  of  which  the  said  Margaret 
Vincent  was  adjudged  to  be  entitled  to  reason- 
able support  and  maintenance  for  and  during 
her  natural  life  from  the  proceeds  of  the  real 
estate  therein  described,  a  copy  of  which 
judgment  is  attached  thereto  marked  'Ex- 
hibit A'  and  made  a  part  hereof,  and  Whereas, 
William  E.  Williams  is  now,  and  has  been 
continuously  for  more  than  three  years  last 
past,  guardian  of  the  said  Gussie  Seevers,  and 
as  such  guardian  has  under  his  control  the 
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management  of  the  real  estate  described  in  said 
judgment;  and  whereas,  the  said  Margaret 
Vincent  named  in  said  judgment  is  now  more 
than  eighty-five  years  of  age  and  in  feeble 
health  and  needs  considerable  care  and  atten- 
tion and  some  clothing;  and  whereas,  she  is 
now,  and  has  been  for  more  than  three  years 
last  past,  living  with  the  said  Lula  Fay  Evans, 
her  granddaughter;  and  whereas,  the  said 
Lula  Fay  Evans  is  wilhng  to  furnish  to  the 
said  Margaret  Vincent  board  and  clothing 
and  necessary  attention  at  and  for  the  price 
of  $5.50  per  week,  payable  weekly  and  the 
said  William  E.  Williams  as  guardUan  of  the 
said  Gussie  Seevers  believes  that  said  $5.50 
per  week  is  a  reasonable  charge  for  the  services 
to  be  rendered;  Now  therefore  the  party  of 
the  first  part  agrees  to  pay  to  the  party  of  the 
second  part  the  sum  of  $5.50  per  week,  pay- 
able each  and  every  Saturday  beginning  • 
October  23rdt  1915,  to  and  including  the  last 
Saturday  in  March,  1916,  and  the  said  Lula 
Fay  Evans  agrees  in  consideration  of  the 
payment  to  her  of  said  sum  of  money  to 
furnish  to  the  said  Margaret  Vincent,  board 
and  clothes  and  to  give  her  whatever  care  and 
attention  is  necessary  for  the  period  of  time 
above  specified.  It  is  expressly  agreed  and 
understood  by  the  parties  hereto  that  if  the 
said  Margaret  Vincent  becomes  helpless  and 
confined  to  her  bed  continuously  for  more 
tahn  one  week  at  a  time  under  the  care  of  a 
physician,  that  the  party  of  the  first  part  is  to 
X)ay  to  the  party  of  the  second  part  in  addi- 
tion to  the  above  amount  a  reasonable  sum 
for  the  extra  care  and  trouble  to  which  the 
party  of  the  second  part  may  be  put  by  reason 
of  such  sick  and  helpless  condition  of  the 
said  Margaret  Vincent,  the  party  of  the  first 
part  reserving  the  right  to  have  the  said 
Margaret  Vincent  examined  by  a  reputable 
physician  in  the  event  of  a  dispute  arising 
between  the  parties  hereto,  as  to  the  condi- 
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tion  of  the  health  of  the  said  Margaret  Vincent. 
In  testimony  whereof  the  parties  have  here- 
unto set  their  hands  and  seals  this  15th  day 
of  October,  1915.  WiUiam  E.  WilUams, 
Guardian,  Party  of  the  first  part,  Lula  Fay 
Evans,  Party  of  the  second  part.  Attest: 
Thos.   W.   Lindsey,   Union  W.   Youngblood." 

Appellee's  verified  answer  in  bar  sets  out  the 
judgment  and  agreement,  supra^  and  alleges  ac- 
ceptance and  partial  performance  of  the  agreement 
by  both  appellant  and  appellee's  guardian  in  that 
under  and  pursuant  to  such  agreement  such  guar- 
dian paid  and  appellant  accepted  payment  at  the 
end  of  each  week  the  weekly  allowance  for  the 
support  and  maintenance  of  Margaret  Vincent. 
Copies  of  appellant's  respective  receipts  for  such 
payments  are  filed  with  and  made  part  of  said 
aftswer.  There  are  six  of  these  receipts  all  of 
which  are  in  substantially,  if  not  identically  the 
same  words,  except  as  to  date.  The  first  is  as 
follows : 

"Booneville,  Ind.,  Oct.  23,  1915.  Received 
of  William  E.  WilUams,  Guardian  of  Gussie 
Seevers  for  the  week  ending  today,  the  sum 
of  Five  and  50/100  ($5.50)  Dollars  for  care  and 
support  of  Margaret  Vincent,  judgment  de- 
fendant in-  a  certain  action  wherein  Gussie 
Seevers  by  his  next  friend  William  E.  Williams, 
was  plaintiff  and  Magaret  Vincent  and  Lula 
Fay  Evans  were  defendants,  in  which  action 
judgment  was  rendered  by  the  Gibson  Circuit 
Court  of  Indiana  on  the  22nd  day  of  June, 
1914,  and  by  virtue  of  which  judgment  said 
guardian  and  myself  entered  into  a  written 
contract  on  the  15th  day  of  October,  1915, 
for  the  care  and  support  of  the  said  Margaret 
Vincent.     Lula  Fay  Evans." 

It  is  contended  by  appellee,  in  effect,  that  the 
facts  set  out  in  such  answer  show  that  appellant 
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has  accepted  and  received  benefits  under  the  judg- 
ment appealed  from;  that  she  has  acquiesced  in 
such  judgment,  recognized  its  vaUdity  and  estopped 
herself  from  further  prosecuting  her  appeal,  and 
hence  that  her  appeal  shoidd  be  dismissed.     To 
appellee's  said  answer  in  bar,  appellant  has  filed 
her  verified  reply  and  motion  to  reject  and  strike 
appellee's  answer  in  bar  from   the  files,   and   to 
reverse  the  judgment  below  because  of  confessed 
error  resulting  from  appellee's  failure  to  file  briefs 
on  assignment  of  error  as  provided  by  the  rules  of 
the  court.     This  reply  and  motion  is  too  lengthy 
to  set  out  in  full.     Its  averments  material  to  the 
question  to  be  determined  are,  in  bxief ,  substantially 
as   follows:    Appellee's    time   for   fiUng   his    brief 
herein  on  the  assignment  of  errors  expired  about 
April  18,  1915,  and  he  has  never  filed  such  briefs 
or  obtained  any  extension  of  time  for  the  filing 
thereof;  that  appellant's  appeal  herein  is  in  good 
faith ;  that  she  has  never  intended  to  and  has  not  in 
fact  recognized  the  validity  of  the  judgment  from 
which  the  appeal  is  taken,  but  has  always  intended 
to   deny   its   validity   and    prosecute   her   appeal 
to  final  judgment;   that  she  never  at  any   time 
demanded  any  money  from  appellee,  Gussie  Seevers, 
or  from  his  guardian  or  next  friend  or  from  any  one 
representing  either  of  them;  that  on  October  16, 
1916,    Thomas   W.    Lindsey   appellee's    attorney, 
met  appellant  at  the  law  office  of  her  attorney, 
U.  W.  Youngblood,  and  there  proposed  that  she 
enter   into    a   contract    with    appellee's    guardian 
WilUam   E.    Williams    to   care   for,    support    and 
furnish  clothing  to  the  appellant  Margaret  Vincent; 
that  this  was  the  first  intimation  or  suggestion  that 
she  had  of  such  an  agreement;  that  said  Lindsey 
represented  to  her  that  they  desired  to  contract 
directly  with  her  to  care  for  and  support  said 
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Margaret  instead  of  furnishiiig  funds  for  that 
purpose  to  the  guardian  of  said  Margaret  in  order 
to  save  the  costs  and  expense  of  double  guardian- 
ship; that  she  finally  consented  to  enter  into  said 
contract;  that  she  has  never  received  from  appellee 
or  any  one  representing  him  anything  except  for 
services  rendered  in  caring  for  and  boarding  and 
clothing  said  Margaret,  and  has  never  received 
any  benefit  flowing  or  inuring  to  her  imder  and 
by  reason  of  said  judgment;  that  the  receipts 
filed  with  appellee's  answer  in  bar  were  prepared 
either  by  appellee's  attorney  or  by  his  guardian 
who  is  also  an  attorney  and  she  executed  the  same 
without  her  attorney  seeing  them,  then  believing 
and  now  believing  that  by  accepting  the  money 
and  so  receipting  therefor  she  in  no  way  recpgnized 
the  validity  of  said  judgment;  that  by  so  doing 
she  had  no  intention  of  recognizing  the  validity 
thereof;  that  the  deed  under  which  appellant 
claimed  the  land  in  dispute  and  made  part  of  such 
reply  reserved  to  Margaret  Vincent  a  life  estate  in 
said  real  estate  and  that  said  Margaret's  right  to 
support  and  maintenance  has  never  been  involved 
in  this  litigation,  but  is  recognized  in  the  judgment 
appealed  from  and  also  in  the  deed  imder  which 
appellant  claims  title  to  the  real  estate  involved. 
The  reply  closes  with  eight  separate  reasons  why 
the  answer  in  bar  should  be  rejected  and  stricken 
from  the  files,  which  we  need  not  set  out.  To 
this  reply  appellee's  attorney,  Thomas  W.  Lindsey, 
filed  a  lengthy  afl&davit,  the  substance  of  the 
material  part  thereof  being  to  the  following  effect, 
viz.,  for  the  last  three  or  four  years  Margaret 
Vincent  has  made  her  home  with  appellant  and 
since  July  1,  1914,  has  been  under  guardianship. 
Such  guardian  after  his  appointment  employed 
appellant    to    provide   for,    care    and    nurse   said 
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Margaret.  Sometime  about  October,  1915,  the 
funds  in  the  hands  of  such  guardian  were  exhausted 
or  nearly  so  and  appellant  was  so  advised.  Union 
W.  Youngblood,  who  is  appellant's  attorney  in 
this  appeal,  was  consulted,  and  through  him  said 
guardian  filed  a  petition  in  the  Warrick  Circuit 
Court  wherein  he  set  up  the  judgment  obtained 
in  the  Gibson  Circuit  Court  which  is  herein  ap- 
pealed from,  and  alleged  that  on  account  thereof 
the  said  Margaret  had  a  lien  for  her  support  and 
maintenance  on  the  land  described  in  said  petition 
(being  the  same  land  described  in  said  judgment). 
Said  petitioner  also  alleged  that  such  guardian  was 
in  need  of  funds  with  which  to  provide  for  the  sup- 
port and  maintenance  of  said  Margaret  and  asked 
an  order  to  sell  such  real  estate,  or  so  much  thereof 
as  was  necessary  to  raise  the  sum  of  $500  for  such 
purpose.  Upon  the  filing  of  such  petition,  affiant, 
as  attorney  for  appellee  conferred  with  said  Young- 
blood,  said  guardian's  attorney,  (and  also  appellant's 
attorney  herein)  and  suggested  that  no  suit  was 
necessary  to  require  appellee  to  comply  with  said 
judgment  as  appellee  was  satisfied  therewith  and 
willing  to  furnish  the  care,  support,  etc.,  as  therein 
provided,  and  it  was  then  agreed  between  affiant, 
as  appellee's  attorney  and  said  Youngblood,  attor- 
ney for  said  guardian,  that  affiant  should  meet 
appellant  at  the  office  of  her  attorney,  said  Young- 
blood, on  October  15, 1915,  for  the  purpose  of  arriv- 
ing at  an  agreement  between  appellant  and  appel- 
lee's guardian.  Pursuant  to  this  arrangement, 
affiant  and  appellant  met  at  said  office  where  they, 
in  the  presence  of  said  Union  W.  Youngblood 
and  his  partner  Nat.  L.  Youngblood,  verbally 
agreed  upon  a  contract  for  the  support  and  mainte- 
nance of  said  Margaret,  and  by  agreement  of  said 
attorneys,  affiant  then  retired  from  said  office  and 
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prepared  in  duplicate  such  contract  and  again 
returned  to  said  office  therewith,  when  said  Union 
W.  Youngblood  read  such  contract  aloud  to  appel- 
lant and  advised  appellant  that  it  was  all  right, 
after  which  the  appellant  and  appellee's  guardian 
signed  the  same,  and  said  contract  was  then  wit- 
nessed by  said  Union  W,  Youngblood  and  affiant. 
The  contract  there  prepared  and  signed  is  the  same 
as  the  copy  of  the  contract  made  part  of  appellee's 
answer  in  bar  herein.  After  such  contract  was  signed, 
viz.,  either  at  the  October  or  December  term  of  court 
following,  said  attorneys  Youngblood  and  Young- 
blood, representing  the  guardian  of  said  Margaret, 
dismissed  said  petition  to  sell  said  real  estate. 
Affiant  does  not  file  a  copy  of  said  petition  with  his 
affidavit  because  the  same  could  not  be  found. 
Affiant  never  at  any  time  undertook  to  deceive, 
defraud  or  mislead  appellant,  and  never  at  any 
time  talked  with  her  except  in  the  presence  and 
hearing  of  her  attor^ieys. 

It  will  be  observed  that  appellant  does  not 
question  the  execution  of  the  agreement  or  the 
receipts  relied  on  by  appellee,  nor  does  she  deny 
the  several  payments  by  appellee's  guardian  to 
her,  or  the  acceptance  by  her,  of  the  weekly  allow- 
ance provided  for  in  said  agreement.  The  fact 
that  said  receipts  were  procured  from  appellant 
in  the  absence  of  her  attorneys  is  not  of  controlling 
influence.  Said  agreement  was  talked  over  with 
her  in  the  office  of  her  attorneys  and  had  their 
approval  before  it  was  signed  by  her,  and  the 
receipts  show  no  more  than  a  payment  and  receipt 
of  payment  of  the  amount  provided  for  in  such 
agreement,  according  to  the  terms  thereof.  The 
undisputed  facts  show  that  no  advantage  was 
taken  of  appellant,  or  fraud  practiced  on  her  in 
procuring  the  exiBcution  of  the  agreement  or  re- 
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ceipts.  The  question  which  we  must  determine, 
therefore,  is  whether  the  appellant,  by  entering 
into  the  agreement  and  accepting  the  payments 
therein  provided  for  the  support  and  maintenance 
of  her  gri^ndmother,  thereby  accepted  the  benefits  of 
the  judgment  appealed  from,  or  recognized  the 
validity  of  such  judgment  and  thereby  waived 
her  right  to  prosecute  her  appeal  further.  This 
question  is  controlled  by  §671  Burns  1914,  §632 
R.  S.  1881,  and  the  decisions  construing  the  same. 
Said  section  provides  in  part  as  follows:  "The 
party  obtaining  judgment  shall  not  take  an  appeal 
after  receiving  any  money  paid  or  collected  thereon." 
The  provisions  of  the  judgment  here  involved 
do  not  extend  to  appellant,  herself,  any  benefits, 
and  for  this  reason  it  would  seem  that  appellant 
could  not  accept  benefits  thereunder  within  the 
meaning  of  the  statute,  supra,  if  technically  con- 
strued. Such  conclusion,  however,  has  no  support 
if  such  statute  be  interpreted  according  to  its 
spirit  and  the  reason  for  its  enactment  and  in  the 
light  of  the  decisions  construing  it.  The  theory 
of  appellee  in  his  complaint  and  throughout  the 
trial  of  the  case  was  that  he  is  entitled  to  the  real 
estate  involved,  subject  to  a  lien  thereon  for  the 
support  and  maintenance  of  his  grandmother,  and 
such  was  the  effect  of  the  finding  and  judgment 
of  the  trial  court.  Appellant's  deed  to  the  real 
estate  likewise  reserved  a  life  estate  therein  in 
favor  of  the  grandmother.  Upon  these  facts 
appellant  bases  a  contention  that  the  right  of  the 
grandmother  to  her  care  and  support  out  of  the 
real  estate  was  conceded  and  is  not  involved  in 
the  appeal,  and  hence  that  the  contract  entered 
into  between  appellant  and  appellee's  guardian 
was  separate,  distinct  and  apart .  from  the 
issues  involved  in  the  appeal.     We  can  not  agree 
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with  this  contention.  There  is  a  material  differ- 
ence between  the  effect  of  a  deed  which  reserves 
to  the  grantor  a  life  estate  in  the  real  estate  con- 
veyed and  a  judgment  which  charges  the  same 
real  estate  with  the  support  and  maintenance  of  such 
grantor  and  declares  a  lien  on  such  real  estate  for 
such  support  and  maintenance.  In  the  latter 
case  the  real  estate  may  be  sold,  if  necessary,  to 
discharge  such  Ken.  Indeed,  it  appears  in  the 
instant  case  that  the  agreement  relied  on  by  appellee 
was  made  because  of  the  proceedings  filed  in 
court  to  sell  the  real  estate  here  involved  to  satisfy 
the  lien  declared  thereon  for  the  maintenance 
and  support  of  appellant's  coappellant.  It  fol- 
lows from  what  we  have  indicated  as  disclosed 
by  the  imdisputed  facts  shown  by  the  agreement, 
receipts  and  afi&davits,  supra,  that  appellant  and 
her  attorneys  knew  when  she  entered  into  the 
agreement  with  appellee's  guardian  that  Margaret 
Vincent  and  her  property  were  primarily  liable 
for  her  care  and  support  and  that  appellee's  liability 
therefor,  if  it  existed,  resulted  from  the  fact  that 
the  judgment  from  which  appellant  had  appealed 
and  which  was  made  part  of  the  agreement,  pro- 
vided that  the  land  in  controversy  shoidd  be 
charged  with  the  care  and  support  of  said  Mar- 
garet, and  that  appellee's  title  was  quieted  thereto 
subject  to  a  lien  for  such  support  and  maintenance. 
It  also  follows,  we  think,  that  appellant  must  be 
charged  with  knowing  that  by  agreeing  to  accept 
and  afterwards  accepting  from  appellee's  guardian 
pay  for  such  care  and  support,  she  recognized  the 
validity  of  such  judgment  in  so  far  as  it  fixed  upon 
appellee  the  duty  of  supporting  his  grandmother, 
as  a  condition  to  the  perfecting  of  his  title  to  the 
real  estate, .  and  she  knew  and  recognized  that 
appellee's  guardian  was  paying  for  such  support 
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because  he  was  by  the  terms  of  such  judgment 
required  to  do  so  in  order  to  free  his  ward's  land 
from  the  lien  of  such  support  and  maintenance 
and  to  prevent  the  sale  of  said  real  estate  or  some 
part  thereof  to  satisfy  such  lien. 

Under  the  authorities,  this  explicit  recognition  of 
the  vaUdity  of  said  judgment  would  alone  be  suf- 
ficient to  operate  as  a  waiver  by  appellant  of  her 
right  to  prosecute  her  appeal  further,  because  such 
recognition  of  the  validity  of  the  judgment  is 
wholly  inconsistent  with  her  effort  to  have  it 
declared  invalid.  3  C.  J.  669;  Williams  v.  Rich- 
ards (1899),  152  Ind.  528,  53  N.  E.  765,  and  cases 
cited;  Swing  v.  Evring  (1903),  161  Ind.  484,  69 
N.  E.  156;  Beard  v.  Hosier  (1915),  58  Ind.  App. 
14,  18,  19,  107  N.  E.  558,  and  cases  cited;  Thomp- 
son V.  Midland,  etc.,  Cement  Co.  (1906),  37  Ind. 
App.  459,  77  N.  E.  299;  Sonntag  v.  Klee  (1897), 
148  Ind.  536,  47  N.  E.  962.  Ewbank's  Manual 
(2d  ed.)  §§112,  112a,  227  and  cases  cited  in  notes. 
There  are  other  reasons  why  the  showing  here  made 
brings  the  case  at  least  within  the  spirit  of  the 
statute,  supra,  and  the  decided  cases.  While  such 
judgment  does  not  extend  to  appellant  herself  any 
benefits,  it  does  extend  to  her  coappellant  the 
benefit  of  a  Uen  for  her  maintenance  and  support 
on  the  land  involved  therein. 

As  before  stated,  appellant's  coappellant,  Mar- 
garet Vincent,  is  not  prosecuting  this  appeal,  but 
if  she  were  and  after  appealing  had  accepted  her 
support  and  maintenance  from  appellee  under  an 
agreement  Uke,  or  similar  to,  that  entered  into  by 
appellant,  we  apprehend  that  it  would  not  be 
disputed  that  she  had  thereby  accepted  the  benefits 
of  the  judgment  appealed  from  and  hence  estopped 
herself  from  further  prosecuting  her  appeal.  So 
too,  if  it  had  been  shown  that  appellant  had  in- 
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duced  or  procured  her  coappellant  to  accept  her 
support  and  maintenaace  from  appellee  under  and 
pursuant  to  the  terms  of  said  judgment,  appellant 
would  be  estopped  thereby  from  further  prosecuting 
her  appeal.  Can  it  be  said  that  appellant  has  taken 
herself  outside  of  the  spirit  and  scope  of  the  statute, 
aupra^  simply  because  she  herself  procured  from 
appellee  for  her  coappellant  and  indirectly  for 
herself,  all  the  benefits  which  such  judgment  gives 
her  coappellant?  It  seems  to  us  that  the  question 
furnishes  its  own  answer. 

Under  the  imdisputed  facts  here  presented  appel- 
lant is  in  no  position  to  claim  either  that  she  has 
not  received  any  benefit  imder  the  judgment,  or 
that  she  has  not  recognized  its  validity.  Further- 
more, upon  the  strength  of  appellant's  recognition 
of  the  validity  of  such  judgment,  appellee  has  paid 
her  for  the  maintenance  and  support  of  her  co- 
appellant  and  thus,  to  this  extent,  performed  the 
obligation  imposed  on  him  by  such  judgment. 
Appellant  has  therefore  taken  from  the  appellee 
and  caused  him  to  do  that  which  otherwise  he 
would  not  have  given  or  done  and  that  which  she 
had  no  right  to  take  or  cause  him  to  do,  except  on 
the  condition  that  she  intended  to  abandon  her 
appeal,  and  allow  the  judgment  which  she  re- 
cognized as  valid  to  stand;  and  hence  she  has 
estopped  herself  from  further  prosecuting  the 
appeal.  For  the  reasons  indicated,  we  are  of  the 
opinion  that  the  instant  case  has  in  appellee's 
favor  practically  all  the  elements  contemplated  by 
the  statute,  supra^  as  interpreted  and  construed  by 
the  decisions  of  both  courts  of  our  State.  See 
cases  cited,  supra;  3  C.  J.  679-686;  Ewbank's 
Manual  (2d  ed.)  §§112,  112a,  227  and  cases  cited  in 
notes.     The  appeal  is  therefore  dismissed. 

Note.— Reported  in  111  N.  E.  438. 
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INDIANA  Quarries  Company  v.  Smallwood. 

[No.  9,034.    Filed  May  16,  1916.] 

1  Master  and  Sebyant. — Injury  to  Servant, — CompUnnt. — Suffi-- 
ciency. — The  allegation  in  a  complaint  for  injuries  to  plaintiff,  while 
oi>erating  a  pump  for  defendant,  that  plaintiff  while  in  the  line  of 
his  duty  and  while  in  the  employ  of  appellant  attempted  to  remove 
the  top  of  an  oil  oup  for  the  purpose  of  refilling  same  with  oil,  and 
that  while  so  doing  and  while  in  the  exercise  of  due  oare  and 
caution  plaintiff's  hand  was  caught  in  unguarjied  cogs,  etc., 
together  with  other  allegations  with  reference  to  plaintiff's  employ- 
ment to  operate  the  pump,  and  that  in  the  operation  of  such  pump 
it  was  necessary  to  remove  the  top  of  the  oil  cup  from  time  to  time 
to  refill  such  cup,  sufficiently  showed  that  plaintiff  was  acting  in 
the  line  of  his  duty  when  injured,     pp.  34,  35. 

2.  PLBADiNG.^-Cowptotn^ — Tesl  of  Sufficiency, — The  sufficiency  of 
a  complaint  is  not  to  be  determined  by  a  single  isolated  allegation, 
but  it  must  be  tested  in  the  light  of  all  the  averments  that  are  well 
pleaded,    p.  35. 

3.  Master  and  Servant. — Guarding  Dangerous  Machinery. — 
Factory  Inspector, — The  complaint  in  an  action  under  §8029  Bums 
1914,  Acts  1899  p.  231,  for  injuries  to  a  servant  by  contact  with 
unguarded  cogs,  was  not  insufficient  for  failure  to  allege  that  the  chief 
factory  inspector  had  ordered  a  guard  to  be  placed  over  such  cogs, 
since  that  portion  of  the  statute  having  to  do  with  the  inspector 
relates  only  to  belt  shifters  or  any  other  safe  devices  for  the  purpose 
of  throwing  on  or  off  belts  and  pulleys,    p.  35. 

4.  Appeal. — Review, — Evidence, — Sufficiency. — ^Where  there  was 
some  evidence  to  support  the  verdict,  it  could  not  be  disturbed  on 
the  ground  of  insufficient  evidence,  although  the  evidence  was 
oonfiicting  in  some  respects,     p.  36. 

From  Lawrence  Circuit  Court;  Or  en  0.  Swailsy 
Judge. 

Action  by  Enoch  Smallwood  against  the  Indiana 
Quarries  Company.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.     Affirmed.  ^ 

Underwood  &  Underwood^  for  appellant. 
Albert  J.  Fields^  for  appellee. 

Ibach,  C.  J, — This  is  an  action  by  appellee  to 
recover  damages  for  personal  injuries    alleged  to 
have  been  caused  by  appellant's  negligence.     The 
Vol.  62—3 
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trial  resulted  in  a  judgment  for  appellee  for  $2,500. 
The  errors  relied  on  for  reversal  are  the  over- 
ruling of  the  demurrer  to  the  complaint,  and  the 
overruling  of  the  motion  for  a  new  trial. 

Appellant  owns  and  operates  a  stone  quarry  and 
stone  mill  in  Lawrence  County,  Indiana.  On  April 
29,  1913,  and  for  some  time  prior,  it  conveyed  the 
water  which  is  used  in  the  operation  of  its  mill 
from  a  near-by  creek,  by  means  of  a  large  pump, 
which  appellee  was  employed  to,  and  did,  operate. 
The  complaint  avers  also  that  the  pump  was 
propelled  by  means  of  a  belt  from  an  electric 
motcJr  to  a  pulley  on  said  pump  operating  cogwheels 
meshing  with  each  other.  Two  of  the  cogs  operat- 
ing the  pump  meshed  together  at  the  front  side  of 
the  pump  near  which  point  of  meshing  was  an  oil 
cup  for  the  purpose  of  feeding  oil  to  the  wearing 
parts  of  the  pump.  The  oil  cup  was  within  two 
or  three  inches  of  the  point  where  the  cogs  meshed 
together,  and  in  the  operation  of  the  pump  it  was 
necessary  to  remove  the  top  of  the  oil  cup 
from  time  to  time  and  refill  said  cup.  The  negli- 
gence charged  is  the  failure  to  perform  a  duty  re- 
quired by  statute  to  guard  the  cogs  and  it  is 
charged  that  the  injury  occurred  on  account  of 
the  failure  to  guard  such  portions  of  the  machinery, 
and  while  appellee  was  attempting  to  unscrew  the 
top  of  the  oil  cup  his  hand  was  caught  in  the  im- 
guarded    cogs    and    three    fingers    were    severed. 

Although  appellant  in  effect  concedes  that 
1.     the    complaint    proceeds    upon    the    theory 

of  an  alleged  violation  of  §8029  Burns  1914, 
Acts  1899  p.  231,  of  what  is  generally  known  as  the 
"Factory  Act",  it  is  contended  that  the  allegation 
'* while  in  the  line  of  his  duty  and  while  in  the 
employ  of  appellant,  and  about  the  hour  of  11 
o'clock  p.  m.,  attempted  to  remove  the  top  of  said 
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oil  cup  for  the  purpose  of  refilling  the  same  with  oil 
and  while  so  doing  and  while  in  the  exercises  of 
due  care  and  caution  to  avoid  injury  his  hand  was 
caught  in  said  unguarded  and  unprotected  cogs," 
etc.,  is  insufficient  for  an  allegation  that  it  was  his 
duty  to  oil  the  cogs  or  to  work  in  close  proximity 
thereto 

The  sufficiency  of  the  complaint  is  not  to  be 
determined  from  a  single  isolated  allegation,  but 
it  must  be  tested  in  the  light  of  all  the  averments 
that  are  well  pleaded,  and  when  the  quoted 
averment  is  considered  in  connection  with  the 
further  allegations  with  reference  to  his  em- 

2.  ployment  to  operate  the  pump,   and   that 
"in  the  operation  of  said  pump  it  was  neces- 
sary to  remove  the  top  of  said  oil  cup  from  time 
to  time  and  refill  said  cup",  they  sufficiently  show 

that  appellee  was  operating  the  pump  when 
1.     oiling  it,  and  was  therefore  acting  in  the  line 

of  his  duty  when  injured.  Domestic  Block 
Coal  Co.  Y.  DeArmey  (1913),  179  Ind.  592,  10.0 
N.  E.  675,  102  N.  E.  99;  I.  F.  Force  Handle  Co.  v. 
Hisey  (1913),   52  Ind.  App.   236,   96  N.   E.   643. 

Neither  is  the  pleading  insufficient  because 

3.  there  is  no  allegation  that  the  chief  inspector 
•     had  ordered  a  guard  to  be  placed  over  the 

cogwheels  or  between  the  cogwheels  and  the  oil  cup. 
The  statute  is  not  subject  to  this  construction. 
The  portion  of  the  act  which  has  to  do  with  the 
inspector  relates  only  to  belt  shifters  or  any  other 
safe  devices  for  the  purpose  of  throwing  on  or  off 
belts  and  pulleys.  United  States  Cement  Co.  v. 
Cooper  (1909),  172  Ind.  599,  88  N.  E.  69;  Indiana 
Mfg.  Co.  V.  Wells  (1903),  31  Ind.  App.  460,  68 
N.  E.  319.  Any  other  conclusion,  it  seems  to  us, 
would  result  in  nullifying  the  entire  statute.  We 
do   not   believe   that   the   legislature   could   have 
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intei^ded  to  relieve  the  master  using  such  dangerous 
machinery  as  is  described  in  the  act,  §8029  Burns 
1914,  st/pra,  without  necessary  guards,  until  the  chief 
factory  inspector  had  made  an  inspection  of  all 
the  factories  in  the  State  which  came  within  Its 
provisions  and  had  ordered  all  dangerous  ma- 
chinery guarded. 

Appellant  insists  also   that   the   verdict  is  not 

sustained  by  the  evidence;  that  the  evidence  fails 

to  show  appellee  was  an  employe  of  appellant 

4.  at  the  time  of  the  injury;  and,  if  it  did  show 
that  he  was  an  employe,  then  it  shows  that  he 
was  guilty  of  contributory  negligence.  No  good 
purpose  can  come  from  setting  forth  all  the  evidence 
produced  at  the  trial.  It  is  sufficient  to  say  that 
there  is  positive  evidence  to  the  effect  that  appellant 
was  employed  to  run  the  "Salt  Creek  pump"  of 
appellant,  and  that  his  emplojrment  covered  either 
day  or  night  work  as  he  should  be  assigned.  Ap- 
pellee also  testifies  that  it  was  his  duty  to  operate 
the  pump  when  he  went  on  duty  until  he  was  re- 
lieved. There  is  evidence  also  tending  to  show 
that  the  pump  was  operated  during  twenty-four 
hours  each  day  and  night  by  appellee  and  Russell 
Smallwood,  and  that  they  arranged  their  working 
hours  between  themselves,  so  that  each  worked 
twelve  hours,  and  on  the  night  of  the  injury  the 
order  to  appellee  to  run  the  pump  came  to  him 
through  the  usual  and  ordinary  course  from  those 
in  charge  of  the  works,  and  that  he  proceeded  to 
operate  the  pump  in  compKance  with  -that  order. 
There  is  also  evidence  to  show  that  appellee  when 
injured  was  operating  the  pump  in  the  usual  way; 
that  it  was  necessary  to  keep  the  pump  well 
oiled  and  in  so  doing  he  followed  the  method 
employed  by  other  employes  while  engaged  in 
the  same  work;  that  it  was  necessary  to  use  waste 
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or  a  glove  to  remove  the  top  of  the  oil  cup.  All  the 
witnesses  agree  that  a  guard  could  have  been  placed 
over  the  cogs,  or  between  them  and  the  oil  cup, 
without  interfering  with  the  proper  operation 
of  the  machinery,  and  that  the  failure  to  guard  the 
cogs  was  the  proximate  cause  of  the  injury.  While 
there  is  some  conflict  as  to  some  portions  of  this 
evidence,  its  weight  was  for  the  jury.  We  conclude 
that  there  was  some  evidence  to  sustain  the  ma- 
terial averments  of  the  complaint,  and  as  there  is 
no  evidence  which  tends  to  show  appellee  guilty 
of  contributory  negligence,  the  motion  for  a  new 
trial  was  properly  overruled.     Judgment  afltooied. 

Note. — Reported  in  112  N.  E.  649.  Duty  of  master  to 
servant,  76  Am.  St.  691.  Employe's  right  of  action  for 
employer's  violation  of  statutory  duty  as  to  guards  about  dangerous 
machinery,  9  L.  R.  A.  (N.  S.)  381. 


Miller  v.  Gates  bt  al. 

[No.  9,181.     Filed  May  17, 1916.] 

1.  Nuisance. — Action  to  Enjoin, — Complaint. — Sujfficiency. — In  view 
of  §343a  Bums  1914,  Acts  1913  p.  860,  providing  that  where  the 
sufficiency  of  a  pleading  is  called  in  question  all  recitals,  statements 
and  conclusions  shall  be  treated  as  allegations  of  fact,  and  §291 
Bums  1914,  §289  R.  S.  1881,  providing  that  whatever  is  injurious 
to  health  or  indecent  or  offensive  to  the  senses,  or  an  obstruction 
to  the  free  use  of  property  so  as  to  essentially  interfere  with  the 
comfortable  enjoyment  of  life  or  property,  is  an  actionable  nuisance, 
and  other  provisions  for  the  enjoining  or  abating  of  nuisances,  a 
complaint  alleging  that  plaintiff  was  the  owner  of  a  dwelling  house; 
that  defendant,  the  owner  of  an  adjoining  lot,  operated  a  sawmill 
thereon,  thereby  creating  a  nuisance;  that  quantities  of  logs  were 
being  continuously  hauled  to  the  sawmill;  that  mud  was  splashed  on 
plaintiff's  residence;  that  vulgar  language  was  used  in  the  heasing 
of  plaintiff's  family;  that  employes  of  the  sawmill  habitually  gazed 
into  plaintiff's  residence,  using  vulgar  and  disgusting  language; 
that  smoke,  soot  and  odors  were  wafted  from  the  sawmill  into 
plaintiff's  residence;  that  noises  lessoned  plaintiff's  enjoyment  of 
his  residence;  that  plaintiff  and  his  family  were  pre- 
vented from  peaceably  enjoying  their  home;  and  that  the  value 
of  the  property  was  greatly  depreciated,  was  sufficient  to  state  a 
cause  of  action  for  injunctive  relief,     p.  38. 
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2.  Appeal. — Review. — Moot  Question. — ^Where  an  injunction  was 
sought,  but  pending  an  appeal  from  a  judgment  for  defendant  the 
acts  complained  of  had  ceased,  the  question  of  whether  the  injunc- 
tion should  be  granted  became  a  moot  question,  not  to  be  further 
considered,     p.  41. 

3.  Nuisance. — Action  for  Injunction  and  Damages » — Appeal. — 
Moot  Question. — Disposition  of  Cause. — Where  plaintiff  sued  to 
enjoin  the  operation  of  a  sawmill  as  constituting  a  nuisance  and  also 
sought  the  recovery  of  damages  on  account  of  injury  to  his  property, 
the  fact  that  pending  an  appeal  from  the  judgment  for  defendant 
the  acts  sought  to  be  enjoined  had  ceased,  thus  rendering  the  ques- 
tion of  whether  an  injunction  should  be  granted  a  moot  one,  did 
not  necessitate  a  dismissal  of  the  appeal  or  preclude  plaintiff  from 
a  consideration  of  his  right  to  damages,  in  view  of  the  statutory 
provisions  abolishing  distinctions  between  actions  at  law  and  suits 
in  equity,  and  authorizing  the  granting  of  legal  or  equitable  relief, 
or  both,  in  one  and  the  same  suit.     p.  42. 

From  Montgomery  Circuit  Court;  Jere  West, 
Judge. 

Action  by  Clay  Augustus  Miller  against  Omer 
Gates  and  another.  From  a  judgment  for  defen- 
dants, the  plaintiff  appeals.     Reversed. 

Robert  W.  Marks  and  Ira  Clouser^  for  appellant. 
Clyde  H.  Jones,  for  appellee. 

Caldwell,  J. — Judgment  was  rendered  against 
appellant  for  failure  to  plead  over,  on  the  sustain- 
ing of  a  demurrer  to  his  complaint.     Error 

1.  is  assigned  on  the  ruKng  on  the  demurrer. 
The  following  facts  appear  from  the  com- 
plaint: At  the  time  of  the  grievances  complained 
of  and  for  a  number  of  years  prior  thereto,  appel- 
lant was  the  owner  of  a  dwelling  property  situate 
in, a  populous  residence  district  in  the  town  of 
Ladoga,  in  which  he  was  living  with  .his  family. 
Appellee  Gates  was  the  owner  of  an  adjoining  lot 
on  which  he  and  his  coappellee  Davis,  in  October, 
1912,  located  and  proceeded  and  continued  to 
operate  an  ordinary  swamp  sawmill,  and  thereby 
created  and  continued  a  nuisance;  that  they  were 
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continuously  hauling  to  said  lot  large  quantities 
of  sawlogs,  and  that  in  unloading  them  they 
splashed  mud  on  appellant's  house  and  the  win- 
dows therein;  that  the  men  employed  by  them  in 
hauling  the  logs  and  in  operating  the  mill  con- 
tinually used  coarse  and  vulgar  language  in  the 
hearing  of  appellant's  family;  that  such  men  while 
engaged  as  aforesaid  habitually  gazed  into  appel- 
lant's residence,  and  while  so  doing  used  vulgar 
and  disgusting  language;  that  soft  coal  is  used  in 
the  operation  of  the  mill,  thereby  creating  a  dense, 
black  smoke,  which  together  with  dust,  soot,  dirt 
and  odors,  drifts  therefrom  into  appellant's  resi- 
dence, and  that  the  contents  thereof  are  continually 
covered  therewith;  that  appellant  .has  spent  a 
great  deal  of  time  and  money  in  an  effort  to  keep  his 
property  hygienic  and  inhabitable,  but  is  unable  to 
do  so  for  reasons  aforesaid;  that  the  odor  from 
appellee's  premises  is  noxious  and  at  times  sicken- 
ing to  appellant  and  his  family  and  injurious  to 
their  health;  that  the  constant  noise  emitted  from 
the  mill  is  injuring  the  hearing  and  health  of 
appellant's  family;  that  the  constant  operation  of 
the  mill  in  such  close  proximity  to  appellant's 
home  is  dangerous  to  the  health  of  appellant  and 
his  family,  and  that  they  are  prevented  thereby  from 
peaceably  enjoying  the  quiet  and  comfort  of  their 
home;  that  prior  to  the  grievances  complained  of, 
appellant's  property  was  of  the  value  of  $3,500, 
but  by  reason  of  such  grievances  and  the  constant 
danger  from  fire  caused  by  the  proximity  of  the 
mill,  said  property  has  become  unhabitable  and 
has  depreciated  in  value  $1,500,  and  the  rental 
value  of  said  property  has  been  greatly  lessened; 
that  there  are  other  locations  conveniently  near  to 
which,  with  small  expense,  appellee  can  remove 
the  mill,  and  there  operate  it  without   Inconven- 
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ience  to  appellant;  that  it  is  appellees'  purpose 
to  continue  to  operate  the  mill  as  aforesaid,  and  that 
thereby  appellant  is  suflfering  and  will  suflfer  a 
continuing  injury  which  cannot^  be  compensated 
in  damages.  The  prayer  asks  for  an  injuction,  and 
for  damages  already  sustained. 

Appellees  urge  the  insufficiency  of  the  com- 
plaint as  a  basis  for  injunctive  relief,  on  the  ground 
that  the  material  elements  of  what  might  other- 
wise be  a  cause  of  action,  if  sufficiently  pleaded, 
appear  only  by  way  of  recital  or  conclusion.  As 
the  action  was  commenced  in  September,  1913, 
the  sufficiency  of  the  complaint  must  be  determined 
in  the  light  of  §343a  Burns  1914,  Acts  1913  p.  850, 
to  the  eflfect  that  in  all  pleadings,  where  the  suffi- 
ciency of  the  same  is  called  in  question,  all  recitals 
therein  and  all  statements  contained  in  any  partic- 
ipial expression  shall  be  held  to  be  allegations  of 
fact,  whenever  nfecessary  to  the  sufficiency  thereof, 
and  that  except  as  against  a  motion  to  make  more 
specific,  all  conclusions  stated  therein  shall  be  held 
to  be  the  allegations  of  all  facts  required  to  sustain 
such  conclusions  when  the  same  are  necessary  to 
the  sufficiency  of  the  pleading.  Proceeding  to 
determine  the  sufficiency  of  the  complaint,  it  is 
provided  by  statute  that  whatever  is  injurious  to 
health  or  indecent  or  offensive  to  the  senses,  or  an 
obstruction  to  the  free  use  of  property  so  as  to 
essentially  interfere  with  the  comfortable  enjoy- 
ment of  life  or  property,  is  a  nuisance,  and  the 
subject  of  an  action.  §291  Burns  1914,  §289 
R.  S.  1881.  There  are  other  provisions  that  where  a 
proper  case  is  made,  the  nuisance  may  be  enjoined 
or  abated,  and  damages  recovered  therefor,  and 
that  the  action  may  be  brought  by  any  person 
whose  property  is  injuriously  affected  or  whose 
personal  enjoyment  is  lessened  by  the  nuisance. 
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§§292,  293  Bums  1914,  §§290,  291  R.  S.  1881.  It 
does  not  now  concern  us  whether,  had  appellant 
been  put  to  proof,  he  would  have  been  able  to 
make  such  a  case  as  would  have  entitled  him  to 
injunctive  relief.  We  are  dealing  here  with  a 
question  of  pleading,  rather  than  evidence.  Con- 
struing recitals  and  conclusions  contained  in  the 
complaint,  as  we  are  required  to  do  by  the  terms  of 
§343a  Burns  1914,  sujyra,  it  is  our  judgment  that 
the  complaint  states  a  cause  of  action  for  injimctive 
rehef ,  and  that  the  court  erred  in  sustaining  a  de- 
murrer thereto.  See  the  following,  some  of  which 
indicate  also  the  measure  of  proof  necessary  to 
sustain  such  a  cause  of  action:  Poor  v.  Edwards 
(1910),  45  Ind.  App.  259,  90  N.  E.  785;  Haggart  v. 
SUhlin  (1893),  137  Ind.  43,  35  N.  E.  997,  22  L.  R. 
A.  577;  Kaufman  v.  Stein  (1894),  138  Ind.  49,  37 
N.  E.  333,  46  Am.  St.  368;  Owen  v.  Phillips  (1881), 
73  Ind.  284;  Radican  v.  Buckley  (1894),  138  Ind. 
582,  38  N.  E.  53;  Reichert  v.  Geers  (1884),  98  Ind. 
73,  49  Am.  Rep.  736;  Clendenin  v.  Pickett  (1912), 
51  Ind.  App.  283,  99  N.  E.  530;  Rogers  v.  John 
Weeks  Lumber  Co.  (1903),  117  Wis.  5,  93  N.  W. 
821;  29  Cyc  1167,  1173,  1184,  1185;  Bohn  v.  Part 
Jervis  Gas  Light  Co.  (1890),  9  L.  R.  A.  711,  note. 

Having    reached    such    conclusion,    it    becomes 

necessary  for  us  to  consider  an.other  phase  of  the 

case:     It  appears  from  certain  affidavits  and 

2.  counter  affidavits  filed  in  this  court  pro 
and  con  on  appellee's  motion  to  dismiss  the 
appeal,  that,  after  the  perfecting  of  the  appeal. 
Gates  sold  the  property  on  which  the  sawmill  was 
located  to  Mitchell,  and  that,  under  a  right  re- 
served, he  afterwards  removed  from  the  premises 
the  mill  and  its  appurtenances ;  that  Mitchell  having 
thereafter  sold  the  lot  to  appellant's  wife.  Gates,  by 
direction  of  Mitchell  conveyed  the  lot  to  appel- 
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lant's  wife,  and  that  the  lot  is  now  in  the  possession 
of  appellant  as  agent  for  his  wife,  and  that  it  is 
being  used  for  purposes  other  than  the  operation 
of  a  sawmill*  On  such  facts,  appellees  moved 
the  dismissal  of  the  appeal.  When  such  motion 
was  presented  to  this  court,  action  thereon  was 
postponed  imtil  final  hearing.  We  are  now  re- 
quired to  dispose  of  it.  By  the  occurrence  of  the 
events  set  forth  in  such  aflSdavits,  the  injimctive 
phases  of  this  appeal  become  moot,  and  should  not, 
therefore,  be  further  considered  by  this  court  or 
the  trial  court.  Princeton  Coal^  etc.^  Co.  v.  Gilmore 
(1908),  170  Ind.  366,  83  N.  E.  500;  Dunn  v.  State 
(1904),  163  Ind.  317,  71  N.  E.  890;  CrawfordsmUe 
Trust  Co.  V.  Ramsey  (1913),  55  Ind.  App.  40,  100 
N.  E.  1049,  102  N.  E.  282. 

The  complaint  in  its  main  features  proceeds  to 

the  end  that  equitable  relief  may  be  granted,  and 

it    is,    therefore,    an    appeal    to    equitable 

3.  jurisdiction.  There  are,  however,  allega- 
tions to  the  effect  that  appellant's  property 
has  been  damaged,  and  as  incidental  relief  he 
prayed  judgment  in  damages.  The  latter  feature 
of  the  complaint  being  merely  an  incident,  the 
question  presents  itself  whether  the  matter  of 
damages  also  becomes  moot  by  reason  of  such  fate 
overtaking  the  main  question  involved.  By  reason 
of  the  fact  that  an  award  of  damages  in  an  equitable 
action  is  an  incident  to  the  establishing  of  equitable 
rights,  or  to  the  granting  of  equitable  relief,  it  is  held 
in  a  number  of  jurisdictions,  not  uniformly,  however, 
that  where  in  a  suit  in  equity  the  equitable  relief 
sought  is  denied  or  for  any  reason  fails,  the  court 
may  not  in  such  action  award  complainant  damages 
although  prayed  for;  that  as  to  damages  suffered 
by  reason  of  the  alleged  wrong  against  which  equit- 
able relief  is  sought  there  is  a  remedy  at  law. 
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Bannse  v.  Northern  Pac.  R.  Co.  (1913),  205  Fed.  328; 
Peats  Co.  V.  Bradley  (1915),  166  App.  Div.  267, 
151  N.  T.  Sup.  602;  Tennessee,  etc.,  R.  Co.  v. 
Paint  Rock,  etc.,  Transp.  Co.  (1913),  128  Tenn.  277, 
160  S.  W.  522;  McMillan  v.  Wylie  (1903),  45  Fla. 
487,  33  South.  993 ;  Bromberg  v.  Eugenotto  Constr. 
Co.  (1908),  158  Ala.  323,  48  South.  60, 19  L.  R.  A. 
(N,  S.)  1175.  As  to  the  rule  in  certain  code  states, 
see  16  Cyc  113  and  note  citing  cases,  and  closing 
with  language  to  the  effect  that  where  the  com- 
plaint states  facts  sufficient  to  ground  a  recovery 
at  law,  such  recovery  may  be  had  although  the 
equity  fails. 

In  1881,  the  legislature  of  this  State,  by  an  enact- 
ment preserving  the  spirit  of  a  prior  act,  provided 
that  there  should  be  no  distinction  in  pleading 
and  practice  between  actions  at  law  and  suits  in 
equity,  and  that  there  should  be  but  one  form  of 
action,  denominated  a  civil  action  for  the  enforce- 
ment or  protection  of  private  rights  and  the  redress 
of  private  wrongs.  §249  R.  S.  1881,  §249  Bums 
1908.  That  statute  was  enacted  to  the  end  that  a 
complaining  party  might  be  awarded  such  relief 
as  the  facts  stated  in  his  complaint,  if  proven, 
entitles  him  to.  1  Work's  Practice  §177.  Said 
statute  was  amended  in  1911,  by  the  addition 
thereto  of  the  following:  **A11  courts  which  are 
vested  with  jurisdiction  both  in  law  and  equity 
may,  to  the  full  extent  of  their  repective  jurisdic- 
tions, administer  legal  and  equitable  remedies,  in 
favor  of  either  party  in  one  and  the  same  suit,  so 
that  the  legal  and  equitable  rights  of  the  parties 
may  be  enforced  and  protected  in  one  action." 
§249  Burns  1914,  Acts  1911  p.  415.  In  harmony 
with  the  spirit  of  the  code  as  revealed  by  the 
foregoing  statute  and  amendment,  it  is  held  that 
in  an  action  prosecuted  primarily  for  an  injuno- 
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tion,  where  the  complaint  although  insufficient 
to  that  end,  states  facts  sufficient  to  entitle  the 
plaintiff  to  a  judgment  in  damages,  and  that  relief 
also  is  prayed  for,  it  will  withstand  a  demurrer  for 
want  of  facts.  See  the  following:  Xenia  Real 
Estate  Co.  v.  Macey  (1897),  147  Ind.  568,  47  N.  E. 
147;  Sahm  v.  State,  ex  rel  (1909),  172  Ind.  237, 
88  N.  E.  257;  Owens  v.  Lewis  (1874),  46  Ind.  488, 
15  Am.  Rep.  295;  Bonnell  v.  Allen  (1876),  53  Ind. 
130;  Decker  v.  Yoke  (1913),  179  Ind.  243,  100  N.  E. 
756;  Knickerbocker  Ice  Co.  v.  Surprise  '(1913),  53 
Ind.  App.  286,  97  N.  E.  357,  99  N.  E-  58;  Culbertson 
V.  Munson  (1886),  104  Ind.  451,  4  N.  E.  57.  It 
follows  that  if,  on  a  trial  of  such  an  action,  the 
evidence  fails  to  establish  plaintiff's  right  to 
equitable  relief,  but  does  entitle  him  to  damages, 
judgment  should  be  rendered  accordingly.  §249 
Burns  1908,  supra.  Sahm  v.  State,  ex  rel.,  supra. 
The  complaint  here  not  only  states  a  cause  of  action 
for  equitable  relief,  but  also,  under  the  liberal  rules 
of  pleading  now  in  vogue,  is  sufficient  as  a  foundation 
for  a  judgment  in  damages,  based  upon  a  permanent 
injury  to  appellant's  real  estate.  For  this  addi- 
tional reason,  the  demurrer  should  have  been  over- 
ruled. The  complaint  falls  short  of  stating  a 
,  cause  of  action  on  the  theory  of  depreciation  in 
rental  value  or  value  of  the  use  of  such  real  estate. 
As  to  whether  on  a  trial,  if  had,  the  evidence  would 
disclose  such  a  permanent  injury  or  any  injury  to 
the  real  estate  does  not  now  concern  us.  See 
cases  collected  in  3  Burns,  Indiana  Digest  635. 

If  follows  that,  under  the  facts  contained  in 
said  affidavits,  only  the  equitable  question  in- 
volved rather  than  the  entire  case  has  become 
moot.  The  motion  to  dismiss  is  therefore  over- 
ruled, and  the  judgment  reversed,  with  instructions 
to  overrule  the  demurrer  to  the  complaint,  and  for 
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further  proceedings  not  inconsistent  with  this 
opinion,  and  with  permission  to  reform  the  pleadings 
if  desired. 

Note. — Reported  in  112  N.  E.  538.     Business  and  machinery  that 
may  be  enjoined  as  nuisances,  51  Am.  Rep.  467. 


Paxton-Eckman  Chemical  Company  v.  Mundell. 

[No.  9,053.     Filed  May  17,  1916.] 

1.  Sales. — Fraud  on  Buyer. — Remedies, — Rig?U  to  Rescind, — Where 
one  has  been  fraudulently  induced  to  enter  into  a  contract  for  the 
purchase  of  property,  he  may  retain  the  property  and  bring  an 
action  for  the  damages  caused  by  such  fraudulent  representations, 
or  he  may  rescind  the  contract,     p.  50. 

2.  Sales. — Fraud. — Action. — LdabilUy. — Complaint. — ^Where  it  was 
clear  from  the  allegations  of  the  complaint  that  plaintiff  proceeded 
upon  the  theory  that  he  was  damaged  by  the  fraudulent  conduct 
of  defendant  in  inducing  him  to  purchase  certain  merchandise, 
defendant's  liability  could  not  be  measured  by  the  terms  of  the 
contract  of  sale,  although  a  copy  was  made  a  i>art  of  the  com- 
plaint,   p.  50. 

3.  Contracts. — Fraud. — Remedies. — It  is  the  rule,  subject  to  cer- 
tain exceptions,  that  one  who  has  been  induced  by  fraud  to  execute 
a  contract  and  is  damaged  thereby  may  make  such  fraudulent 
conduct  the  basis  of  an  action,  or  he  may  set  the  same  up  as  a 
defense  to  an  action  on  the  contract,    pp.  50, 51. 

4.  Fraud. — Contracts. — Validity. — ^Where  a  person  designedly  or 
knowingly  causes  a  false  impression  to  be  entertained  by  another, 
and  by  reason  thereof  such  other  person  is  induced  to  enter  into  a 
contract  to  his  detriment,  and  which  he  otherwise  would  not  have 
entered  into,  such  contract  is  so  impressed  with  fraud  as  not  to  be 
sanctioned  by  the  courts  and  enforced  against  the  party  defrauded, 
p.  51. 

5.  Fraud. — Remedies. — Effect  of  Contract. — ^Where  one  has  been 
induced  by  fraud  to  enter  into  a  contract,  provisions  in  the  con- 
tract that  all  covenants,  warranties  and  agreements  are  embodied 
therein  and  that  no  other  agreement,  stipulation  or  warranty  will 
be  recognized  unless  approved  or  accepted  in  writing,  do  not  limit 
or  restrict  the  party  defrauded  to  the  contract  nor  prohibit  him 
from  prosecuting  an  action  for  the  damages  he  has  sustained  by 
reason  thereof,    p.  52. 

6.  Fraud. — Expressions  of  Opinion. — ^While  mere  expressions  of 
opinion  concerning  the  value,  utility,  future  use  and  the  like  of 
property  do  not  as  a  general  rule  constitute  actionable  fraud, 
statements  by  a  seller  that  experiments  had  been  made  with 
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stock  powders,  and  that  it  had  been  ascertained  that  they  would 
prevent  hog  cholera,  were  statements  as  to  existing  facts  and  in- 
cluded matters  with  which  the  buyer  was  unacquainted,  and, 
being  false  and  relied  upon  by  the  buyer,  constituted  actionable 
fraud,  p.  52. 
7.  Appeal. — Questions  Presented. — Motion  for  New  TriaL — Alleged 
error  in  overruling  a  motion  for  new  trial  presents  no  question 
where  it  appears  that  the  motion  was  not  filed  in  time.     p.  55. 

Prom  Clinton  Circuit  Court;  Joseph  Combs, 
Judge. 

Action  by  Joseph  0.  Mundell  against  the  Paxton- 
Eckman  Chemical  Company.  From  a  judgment 
for  plaintiff,   the  defendant  appeals.     Affirmed. 

A.  H.  Murdoch  and  Strawn  &  Robinson,  for 
appellant. 

Kent  &  Ryan,  for  appellee. 

MoRAN,  J. — Appellee  purchased  of  appellant  a 
large  quantity  of  stock  powders,  and  in  the  pur- 
chase thereof  he  alleges  in  his  complaint  that  he  was 
damaged  by  reason  of  fraud  and  deceit  being 
practiced  upon  him  by  appellant.  Upon  issues  being 
joined  by  an  answer  in  general  denial  addressed  to 
the  complaint  and  a  trial  had  thereon,  a  verdict 
was  returned  in  favor  of  •  appellee  in  the  sum  of 
$1,750.  From  a  judgment  on  the  verdict,  appellant 
has  appealed,  presenting  for  consideration  of  the 
court  the  sufficiency  of  the  complaint  to  withstand 
a  demurrer  for  the  want  of  facts. 

The  principal  averments  of  the  complaint  are: 
That  appellant  corporation  through  its  servants 
falsely  and  fraudulently  represented  to  appellee 
that  it  manufactured  a  commercial  compound 
which,  when  fed  to  hogs,  would  prevent  them  from 
contracting  cholera,  and  when  properly  fed  would 
cause  hogs  to  fatten  more  easily  than  if  not  so 
fed;  that  it  had  made  extensive  research  in  order 
to  produce  a  medicine  that  would  prevent  such 
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disease  and  kindred  diseases  to  which  hogs  were 
subject,  and  in  the  compounding  of  the  P-E  stock 
powders  its  desire  had  been  accomplished;  that,  in 
order  to  induce  appellee  to  purchase  a  larger  amount 
thereof,  it  was  represented  to  him  that  such  stock 
powders  would  find  a  ready  market  among  far- 
mers and  hog  raisers,  and  appellee  believed  the 
representations  so  fraudulently  made,  and  pur- 
chased 4,000  pounds  in  consideration  of  $400;  that, 
in  order  to  induce  appellee  to  make  an  additional 
purchase,  an  experienced  salesman  called  upon  him 
and,  together  with  appellee,  visited  several  farmers 
and  hog  raisers  in  Clinton  county,  Indiana,  and' 
the  salesman  represented  to  such  farmers  and  hog 
raisers  that  the  powders  he  desired  to  sell  had  been 
compounded  after  years  of  labor  and  experimenting 
upon  sick  hogs  and,  by  reason  of  such  extensive 
experimenting,  it  was  found  that  a  powder  had  been 
finally  compounded  that  would  prevent  hogs  from 
contracting  cholera  and  kindred  diseases  and,  when 
properly  fed,  it  would  cause  them  to  fatten  more 
easily;  that  such  representations  were  falsely  and 
fraudulently  made  and  by  reason  thereof,  in  less 
than  three  days,  such  salesman  sold  some  800  poimds 
of  powders,  and  by  such  false  and  fraudulent  rep- 
resentations appellee  was  led  to  believe  that  the 
powders  could  be  easily  retailed  to  farmers  and  hog 
raisers  at  a  profit  of  five  cents  per  pound;  that  ap- 
pellee believed  by  reason  of  the  false  and  fraudident 
representations  that  the  powders  were  so  com- 
pounded that  they  would  prevent  hog  cholera; 
that  immediately  after  the  sale  of  the  powder 
by  the  salesman  to  the  farmers  and  hog  raisers 
aforesaid,  an  officer  of  appellant  company  called 
upon  appellee  and  represented  to  him  that  the 
powder  had  been  thoroughly  tested,  and  he  knew 
that  it  would  do  all  that  was  claimed  for  it;  that 
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appellee  being  without  knowledge  as  to  the  merits 
of  the  same  relied  upon  the  representations  made, 
which  were  false  and  known  to  be  such  by  the  sales- 
man and  officers  of  appellant  company,  and  through 
their  representations  appellee  was  induced  to  make 
an  additional  purchase  of  40,000  pounds  of  such 
powder  in  consideration  of  $3,200;  that  the  experi- 
ment claimed  to  have  been  made  by  appellant's 
salesman  and  officers  as  to  the  powder  was  not 
made  and  the  same  was  not  so  compoimded  as  to 
prevent  cholera  and  kindred  diseases  of  hogs,  all 
of  which  appellant's  salesman  and  officers  well 
knew.  At  the  time  of  the  purchase  of  the  powders 
by  appellee,  the  following  writing  was  entered  into, 
which  is  made  a  part  of  the  complaint: 

"Memorandum  of  Agreement.  This  memo- 
randum of  agreement  made  and  entered  into 
this  27th  day  of  October,  1911,  by  and  be- 
tween Paxton-Eckman  Chemical  Co.  (Incor- 
porated) of  South  Omaha,  Nebr.,  of  the  first 
part  and  J.  O.  Mundell  of  lYankfort,  Indiana, 
the  second  part,  Witnesseth:  That  the  first 
party  has  this  day  sold  to  the  second  party 
40,000  pounds  of  the  P-E  Stock  Powders, 
at  the  rate  of  8  cents  per  pound,  to  be  de- 
livered F.  O.  B.  South  Omaha,  Nebraska,  and 
shipped  by  freight,  for  which  the  said  second 
parly  has  this  day  paid  for  in  manner  and 
form  as  follows,  towit:  Given  his  promissory 
note  due  nine  months  from  date,  secured  by 
second  mortgage.  In  consideration  of  the 
purchase  of  said  powd^s  under  this  contract 
the  said  first  party  the  exclusive  right  to  sell 
the  P-E  Stock  Powders  in  Boone  County, 
second  party  to  have  one  of  our  Ford  autos. 
The  said  second  party  agrees  to  diligently 
and  energetically  canvass  and  push  the  sale  of 
said  goods  so  furnished  in  the  territory  allotted 
to  him.  The  said  first  party  hereby  reserves 
the  right  at  any  time,  when  said  second  party 
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does  not  sell  said  goods  in  satisfactory  quanti- 
ties, to  cancel  said  contract  and  to  enter  the 
territory  and  sell  out  the  stock  of  the  said  second 
party.  The  said  first  party  is  to  have  fifty 
per  cent  of  the  profits  while  assisting  said 
second  party.  It  is  expressly  agreed  that  all 
the  covenants,  warranties  and  agreements  of 
the  parties  hereto  are  set  forth  in  the  contract, 
and  that  no  other  agreement,  stipulation  or 
warranty,  verbal  or  otherwise,  will  be  recog- 
nized  unless  approved  or  accepted  in  writing 
by  the  party  of  the  first  part.  It  is  hereby 
made  a  condition  precedent  to  the  operation 
and  non-continuation  of  this  contract  that 
the  said  second  party  shall  handle  said  first- 
paryt's  produce  exclusively.  Any  infringe- 
ment of  the  above  shall  constitute  a  forfeiture 
of  this  contract.  Signed  in  duplicate  on  the 
day  above  named.  Paxton-Eckman  Chemical 
Co.  E.  M.  Eckman,  J.  O.  Mundell.  Wit- 
ness J.  C.  Crouse,  Approved." 

The  infirmities,  which  it  is  urged  the  complaint 
is  subject  to,  may  be  subdivided  as  follows:  (1) 
That  the  entire  negotiations  in  regard  to  the  sale 
and  purchase  of  the  stock  powders  were  reduced  to 
writing,  and  that  appellee  had  an  equal  opportu- 
nity with  appellant  to  know  the  contents  of  the 
writing  before  signing  the  same;  that  appellant's 
Kability  is  measured  by  the  written  contract  and 
appellee's  remedy  is  confined  thereto,  and  the 
contract  containing  none  of  the  representations 
upon  which  appellee  relies,  the  complaint  is  not 
sufficient;  (2)  that  the  law  does  not  hold  a  party 
responsible  for  the  expression  of  an  opinion  as  to 
the  merits  of  an  article  offered  for  sale,  although 
the  same  be  false,  where  no  special  confidence 
is  reposed,  and  that  the  negotiations  between 
appellant  and  appellee  are  brought  within  this 
rule  by  the  allegations  of  the  complaint. 
Vol.  62—4 
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It  is  a  familiar  principle  of  law  that  where  a 

party  has  been  fraudulently  induced  to  enter  into 

a  contract  for  the  purchase  of  property,  he 

1.  may  retain  the  property  and  bring  an  action 
for  the  damages  caused  by  such  fraudulent 

representations,  or  he  may  rescind  the  contract. 
20  Cyc  87;  Ohlwine  v.  Pfaffman  (1913),  52  Ind. 
App.  357,  100  N.  E.  777;  Nyswander  v.  Lowman 
(1890),  124  Ind.  584,  24  N.  E.  355.  Although  a 
copy  of  the  contract  is  made  a  part  of  the 

2.  complaint,  the  action  is  based  on  fraud, 
hence  appellant's  first  objection  to  the  com- 
plaint that  appellant's  liability  is  measured  by  the 
contract  and  appellee's  remedy  is  confined  thereto 
is  not  well  taken.  It  is  clear  from  the  allegations 
of  the  complaint  that  appellee  proceeded  upon  the 
theory  that  he  was  damaged  by  the  fraudulent 
conduct  of  appellant  in  inducing  him  to  purchase 
the  stock  powders  in  the  manner  set  forth  in  the 
complaint.     Where  a  party  is  induced  by  fraud 

to  execute  a  contract  and  is  damaged  there- 

3.  by  he   may  make   the   fraudulent   conduct  . 
the  basis  of  an  action,  or  he  may  set  the 

same  up  as  a  defense  to  an  action  on  the  contract. 
This  rule,  however,  is  subject  to  exceptions  and 
"one  of  them  occurs  when  the  representations, 
though  false,  relate  to  the  legal  eflfect  of  the  in- 
strument sued  on.  Every  person  is  presumed  to 
know  the  contents  of  the  agreement  which  he 
signs,  and  has,  therefore,  no  right  to  rely  on  the 
statements  of  the  other  party  as  to  its  legal  eflfect." 
Clem  V.  Newcastle,  etc.,  R.  Co.  (1857),  9  Ind.  488; 
Gipe  V.  Pittsburgh,  etc.,  R.  Co.  (1908),  41  Ind. 
App.  156, 82  N.  E.  471.  But  with  the  exceptions 
we  are  not  here  concerned.  The  allegations  of 
the  complaint  disclose  that  the  representations  on 
the  part  of  the  servants  of  appellant  as  to  the 
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merits  of  the  article  sold  are  so  related  to  the 
execution  of  the  contract  that,  had  it  not  been  for 
such  representations  and  a  belief  that  they  were 
true,  appellee  would  not  have  executed  the  con- 
tract.    Where  a  person  designedly  or  know- 

4.  ingly  causes  a  false  impression  to  be  enter- 
tained by  another  and,  by  reason  thereof, 
such  other  person  is  induced  to  enter  into  a  contract 
to  his  detriment,  and  which  he  otherwise  would 
not  have  entered  into,  such  a  contract  is  so  im- 
pressed with  fraud  as  not  to  be  sanctioned  by  the 
courts  and  enforced  against  the  party  defrauded. 
Ray  V.  Baker  (1905),  165  Ind.  74,  74  N.  E.  619; 
Leeds  v.  Boyer  (1877),  59  Ind.  289;  Howe  Mach.  Co. 
V.  Brown  (1881),  78  Ind.  209;  Kemery  v.  Zeigler 
(1912),  176  Ind.  660,  96  N.  E.  950. 

Appellant's  objection  to  the  complaint  that  the 
parties  are  confined  to  the  contract  seems  to  be 
well  answered  in  the  case  of  Stanhope  v.  Swafford 
(1890),  80  Iowa  45,  in  which  the  court  said:  "It 
will  be  observed  that  the  action  is  to  recover  for 
false    representations    inducing    plaintiff    to 

3.  make  the  trade.  Now,  if  it  be  assumed 
that  all  the  terms  of  the  contract  are,  em- 
bodied in  the  writing,  and  the  false  representations 
are  not  expressed  therein,  plaintiff  may  recover 
thereon,  for  the  reason  that  the  action  is  not  upon 
the  contract,  but  for  false  representations — a  cause 
of  action  other  and  independent  of  the  contract. 
If  one  should  be  enveigled  or  induced  by  false 
representations  to  enter  into  a  contract  of  a  sale 
of  property,  he  could  maintain  his  action  on  the 
false  representations;  and  would  not  be  required 
to  sue  on  the  contract  of  sale  in  order  to  recover 
his  damages  therefor.'*  This  principle  finds  sup- 
port in.  numerous  authorities.  Hines  v.  Driver 
(1880),  72  Ind.  125;  Tyler  v.  Anderson  (1886),  106 


62  APPELLATE  COURT  OP  INDIANA, 

Pascton-Eokman  Chem.  Co.  v.  Mundell — 62  Ind.  App.  45. 

Ind.  185,  6.  N  E.  600;  Hart  v.  Haynes  (1915), 
150  Pac.  (Kan.)  530;  Rambo  v.  Patterson  (1903), 
133  Mich.  655,  95  N.  W.  722;  Edward  Thompson 
Co.  V.  Schroeder  (1915),  154  N.  W.  (Minn.)  792; 
20  Cyc  89;  Outcalt  Advertising  Co.  v.  Young  Hardn 
ware  Co.  (1913),  161  S.  W.  (Ark.)  142;  /.  /.  Case 
Threshing  Mach.  Co.  v.  Webb  (1916),  181  S.  W. 
(Tex.' Civ.  App.)  853;  Monell  v.  CoZden  (1816),  13 
Johns.  395,  7  Am.  Dec.  390;  N.  C.  Anile  &  Bro.  v. 
Sexton  (1891),  137  lU.  410,  27  N.  E.  691;  Hurlbert 
V.  T.  D.  Kellog  Lumber,  etc.,  Co.  (1902),  115  Wis. 
225,  91  N.  W.  673;  Foss  v.  Newbury  (1891),  20 
Ore.  257,  25  Pac.  669;  2  Elliot,  Contracts  §1651; 
Ward  V.  Wiman  (1837),  17  Wend.  (N.  Y.)  192. 
The  action  for  fraud  impeaches  the  validity  of 
the  contract,  as  a  whole,  therefore,  the  provisions  in 
the  contract  that  all  the  "covenants,  war- 

5.  ranties  and  agreements  of  the  parties"  are 
embodied  in  the  contract,  and  "that  no  other 

agreement,  stipulation  or  warranty,  verbal  or  other- 
wise will  be  recognized  unless  approved  or  ac- 
cepted in  writing"  by  appellant,  do  not  limit  or 
restrict  appellee  to  the  contract  nor  prohibit  him 
from  prosecuting  an  action  in  fraud  for  the  dam- 
ages he  has  sustained  by  reason  thereof.  Hart  v. 
Haynes,  supra;  Edward  Thompson  Co.  v.  Schroeder, 
supra;  J.  I.  Case  Threshing  Mach.  Co.  v.  Webb, 
supra. 

This  brings  us  to  the  second  objection  urged  to 

the    complaint,    viz.,    Were    the    representations 

alleged  to  have  been  made  material  or  were  they 

mere    expressions    of    opinion?     Mere    expressions 

of    opinion    concerning    the    value,    utility, 

6.  future  use  and  the  like  of  property  do  not 
as  a  general  rule  constitute  actionable  fraud, 

as  representations  to  be  fraudulant  in  law  must  be 
made  concerning  a  material  fact   upon  which  the 
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party  to  whom  the  representations  are  made  has 
a  right  to,  and  does,  rely  to  his  injury.  However, 
a  party  professing  to  have  superior  knowledge, 
who  falsely  represents  a  thing  to  exist  and  makes 
representations  for  the  purpose  of  procuring  an 
undue  advantage  over  a  person  with  whom  he 
is  contracting,  and  who  is  without  such  knowledge, 
is  guilty  of  fraud.  The  complaint  in  the  case  at 
bar,  among  other  things,  alleges  that  appellant, 
through  its  servants,  represented  that  it  had  made 
extensive  research  and  had  experimented  upon 
diseased  hogs  and,  by  reason  of  such  extensive 
research  and  experiment,  had  finally  compoimded 
a  drug,  the  ingredient  of  which  was  to  be  found  in 
the  powders  it  desired  to  sell  appellee,  that  would 
prevent  hogs  from  contracting  hog  cholera;  that 
the  representations  thus  made  were  false  and 
known  to  be  so  by  appellant's  servant,  who  made 
them,  and  were  made  for  the  purpose  of  inducing 
appellee  to  purchase  the  powders;  that  appellee 
would  not  have  purchased  the  same  had  it  not 
been  for  such  fraudulent  representations;  that 
appellee  was  without  knowledge  of  the  merits 
of  the  powders,  which  fact  appellant's  servants  well 
knew.  These  allegations  go  to  existing  facts. 
That  appellant  had  by  research  and  experiment 
compounded  a  drug  that  was  foimd  to  prevent 
hog  cholera  was  a  material  representation,  and 
included  a  field  in  which,  as  the  pleading  disclosed, 
appellee  was  unskilled,'  and  he  did  not  have  an  equal 
opportimity  with  appellant  to  know  the  value  and 
merits  of  the  article  sold. 

Where  a  jeweler  made  false  statements  to  an 
unskilled  purchaser  as  to  the  merits  of  an  article, 
which  none  but  experts  would  be  supposed  to 
understand,  Campbell,  J.,  said:  *' Where  a  purchaser, 
without  negligence,  has  been  induced  by  the  arts 
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of  a  cheating  seller  to  rely  upon  the  material  state- 
ments which  are  knowingly  false  *  *  *  it  can 
make  no  difference  in  what  respect  he  has  been 
deceived,  if  the  deceit  was  material  and  relied 
on/'  Picard  v.  McCormick  (1862),  11  Mich.  68. 
In  the  ease  of  Conlan  v.  Roemer  (1889),  52  N.  J.  L. 
53,  persons  skilled  in  sinking  water  wells  agreed 
with  the  owner  of  the  premises  to  sink  a  well  to  the 
rock  and  then  into  the  rock  to  such  a  depth  as  to 
get  a  plentiful  supply  of  water,  they  to  receive  $3.50 
per  foot  therefor,  and  that  in  all  probability  this 
depth  would  not  exceed  twenty-five  feet.  They 
sank  a  shaft  to  the  depth  of  276  feet  before  finding 
the  requisite  supply  of  water.  At  the  time  of  en- 
tering into  the  contract  they  knew  by  reason  of 
their  skill  and  experience  that  water  could  not  be 
obtained  at  a  depth  of  twenty-five  feet.  In  this 
connection  the  court  said:  *'So,  if  the  plaintiffs, 
who  were  experts  in  their  business,  stated  that 
water  would  probably  be  reached  at  the  depth 
of  twenty-five  feet,  when,  in  truth,  their  opinion, 
founded  on  actual  previous  experience,  was,  that 
it  would  be  necessary  to  drill  to  the  depth  of  more 
than  two  himdred  feet,  they  asserted  as  a  fact  what 
they  knew  to  be  false." 

The  parties  did  not  deal  at  arms  length;  the 
facilities  for  ascertaining  the  truth  were  not  equal; 
the  subject-matter  of  the  negotiations  and  purchase 
was  of  such  a  nature  and  character  that  appellee 
being  without  information  as  to  the  merits  thereof 
had  a  right  to  rely  upon  the  representations  made  by 
appellant's  servants,  who  professed  to  have  the 
technical  knowledge  warranting  the  representa- 
tions made.  Appellee  had  a  right  to  rely  upon  the 
same,  which  he  did,  to  his  injury.  The  complaint 
states  a  cause  of  action.  Huffstetter  v.  Buzett 
(1869),  32  Ind.  293;  Coulter  v.  Clark  (1903),  160 
Ind.  311,  66  N.  E.  739;  Peffley  v.  Noland  (1881), 
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80  Ind.  164.  The  error  assigned  upon  the  action  of 
the  court  in  overruling  appellant's  motion  for  a  new 

trial  presents  no  question  for  consideration, 
7.     for  the  reason  that  the  motion  for  a  new  trial 

was  not  filed  within  the  time  prescribed  by 
the  statute.  §587  Burns  1914,  Acts  1913  p.  848. 
Judgment  afSrmed. 

Note. — RexK>rted  in  112  N.  E.  546.     Buyer's  risk,  see  75  Am. 
St.  77. 


Ault  v.  Clark  et  al. 

[No.  9,351.    Filed  May  17, 1916.] 

1.  Appeal. — Presenting  Qt^ationa  for  Review.'^^Peremptory  Jnatruo' 
iion, — The  giving  of  a  peremptory  instniction  is  not  the  subject 
of  an  independent  assignment  of  eiror,  but  is  properly  assigned 
as  ground  for  a  new  trial,    p.  58. 

2.  Trial. — Peremptory  Instruction, — The  right  to  direct  a  verdict 
for  defendant  can  only  be  upheld  where  the  evidenoe  is  clearly 
insufficient  to  establish  one  or  more  facts  essential  to  plainti£F*8 
cause  of  action,     p.  59. 

3.  Deeds. — Construction, — Description. — Judicial  Sales, — Evidence 
of  Extrinsic  Facts, — Admissibility. — While  it  is  the  office  of  a 
description  in  a  deed  of  conveyance  to  furnish  the  means  of  identifi- 
cation rather  than  to  identify  the  land,  and  the  same  is  to  be  lib- 
erally construed  to  effectuate  the  intent  of  the  parties,  and  extra- 
neous or  parol  evidence  is  competent  to  apply  the  terms  of  a  deed 
to  the  subject-matter,  so  as  to  explain  vague  or  conflicting  descrip- 
tions and  ascertain  the  intention  of  the  parties,  such  rules  of  con- 
struction have  no  application  to  a  conveyance  made  pursuant  to 
a  judicial  decree,  and  may  not  be  resorted  to  in  any  case  for  the 
purpose  of  thwarting  the  intent  of  the  parties,     pp.  60,  61. 

4.  D^^DQ,-— Construction. — Evidence  of  Extrinsic  Facts. — Admissir 
bility. — ^Where  the  description  in  a  deed  is  not  ambiguous,  and 
no  issue  is  tendered  directly  attacking  such  descriptions,  or  making 
a  reformation  or  correction  material,  extraneous  evidence  affecting 
same  is  not  proper,     p.  61. 

5.  Deeds. — Unambigv^yus  Writings. — Construction, — ^A  deed  or 
other  writing  that  is  unambiguous  is  to  be  so  interpreted  as  to  carry 
into  effect  the  intention  of  the  parties  expressed  by  the  language 
employed,    p.  61. 

6.  Deeds. — Description, — Judicial  Sales. — Evidence  of  Extrinsic 
Facts. — Where  plaintiff  in  an  action  to  quiet  title  and  for  possession 
had  an  administrator's  deed  issued  pursuant  to  a  judicial  sale  for 
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an  undivided  two-thirds  of  the  land  described,  and  a  doed  from  the 
widow  of  decedent  conveying  the  undivided  one-third,  and  no 
issue  was  tendered  seeking  the  reformation  of  the  widow's  deed, 
evidence  to  show  that  the  land  described  in  the  complaint  was  the 
only  land  owned  by  decedent  or  his  widow  and  was  the  land  in- 
tended to  be  conveyed,  was  inadmissible,  the  descriptions  in  the 
deeds  being  complete  and  certain,     p.  62. 

7.  Judgments. — Order  of  Sale. — Collateral  Attack. — ^Where  plaintiff 
sought  to  quiet  title  to  land  conveyed  by  an  administrator's  sale, 
defendant's  claim  that  the  title  described  in  the  deed  does  not  cover 
the  land  described  in  the  complaint  is  not  a  collateral  attack  on 
the  court's  order  of  sale  pursuant  to  which  such  administrator's 
deed  was  made.    p.  63. 

8.  Appeal. — Review, — Peremptory  Instruction. — Reasons  for  Giving. 
— ^Where  the  giving  of  a  peremptory  instruction  was  proper,  the 
reasons  of  the  court  for  its  giving,  set  forth  therein,  were  immaterial 
and  did  not  affect  it.    p.  64. 

From  Lake  Circuit  Court;  W.  C.  McMahan, 
Judge. 

Action  by  John  A.  Ault  against  Edith  Clark 
and  others.  From  a  judgment  for  defendants, 
the  plaintiff  appeals.     Affirmed. 

Otto  J.  Bruce  and  H.  Vincent  Youkey,  for  appel- 
lant. 

Schuyler  C.  Dwyer^  J.  Will  Belshaw  and  Bom- 
berger,  Curtis,  Starr  &  Peters,  for  appellees. 

HoTTEL,  J. — Appellees  have  filed  a  motion  to 
dismiss  this  appeal.  Our  examination  of  this 
motion  and  the  record  convinces  us  that  the  case 
may  be  affirmed  on  its  merits  and  that  a  considera- 
tion of  such  motion  is  not  important  or  necessary. 

The  complaint  herein  is  in  two  paragraphs. 
In  the  first  paragraph,  which  is  in  the  usual  short 
form  to  quiet  title,  appellant  seeks  to  quiet  title 
to  the  following  real  estate  in  Lake  county,  Indiana, 
viz.:  "A  part  of  the  east  half  of  the  southwest 
quarter  of  section  twenty-three  (23),  township 
thirty-three  (33)  north,  range  nine  (9)  west  of  the 
second  principal  meridian  and  more  particularly 


NOVEMBER  TERM,  1915.  57 

Ault ».  Clark— 62  Ind.  App.  55.   - 

described  as  comnienoing  at  a  point  in  the  center  of 
the  county  road  (now  street)  one  hundred  ninety- 
eight  (198)  feet  west  of  the  northwest  comer  of 
lot  1  in  Clark's  addition  to  the  town  of  Lowell  in 
said  county  and  state;  thence  south  eighty-nine 
and  three-fourths  feet  (891);  thence  west  to  the 
creek;  thence  northerly  along  the  creek  to  the 
center  of  the  said  county  road  (now  street) ;  thence 
east  along  the  center  of  the  said  county  road  (now 
street)  to  the  place  of  beginning."  The  second 
paragraph  seeks  to  recover  possession  of  the  same 
real  estate,  and  alleges  that  defendants  (appellees) 
now  hold  possession  thereof  without  right,  to 
appellant's  damage  in  the  sum  of  $100.  There  was 
a  trial  by  jury  and  at  the  close  of  the  evidence  the 
court  peremptorily  instructed  the  jury  as  follows: 
"Gentlemen  of  the  jury,  this  has  resolved  itself 
into  a  law  question.  The  court  is  required  to 
construe  a  description  in  a  deed  which  described 
the  land  conveyed  as  being  eleven  acres  oflP  the  south 
end  of  the  east  half  of  the  southwest  quarter  of  the 
section.  The  court  construes  that  as  a  matter  of 
law  to  mean  eleven  acres  extending  across  the 
entire  south  side  of  it,  or  a  strip  of  land  twenty- 
two  rods  wide,  extending  entirely  across  the  south 
end  of  the  eighty.  The  evidence  in  this  case  discloses 
and  shows  that  no  part  of  the  land  described  in  this 
complaint  falls  within  that  eleven  acres  described 
in  that  deed.  That  being  true  the  plaintiff  has  shown 
no  title  in  himself.  Therefore  your  verdict  must  be 
for  the  defendants.**  (Our  italics.)  Pursuant  to  this 
instruction,  a  verdict  was  yetumed  in  appellees' 
favor.  A  motion  for  new  trial  filed  by  appellant 
was  overruled,  and  judgment  was  rendered  on  the 
verdict.  Proper  exceptions  were  saved  by  appellant 
to  the  action  of  the  court  in  giving  said  instruction, 
and  to«  the  ruling  on  his  motion  for  new  trial,  and 
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each  of  said  rulings  is  assigned  as  error  in  this  court 

and  relied  on  for  reversal.         The  action  of  the 

trial  court  in  giving  such  instruction  is  not 

1.  ground  for  independent  assignment  of  error, 
but  is  properly  presented  by  being  assigned 
as  one  of  the  grounds  of  the  motion  for  a  new  trial. 
White  V.  State,  ex  rel.  (1915),  183  Ind.  649,  109  N.  E. 
905,  and  cases  cited.  While  other  groimds  of  such 
motion  challenge  the  verdict  as  not  being  sustained 
by  sufficient  evidence  and  as  being  contrary  to  law, 
a  disposition  of  the  question  presented  by  the  action 
of  the  trial  court  in  giving  said  instruction  will  in 
effect  dispose  of  the  appeal. 

To  show  title  to  the  land  described  in  his  com- 
plaint, appellant  offered  in  evidence  a  patent  from 
the  United  States  and  numerous  consecutive  con- 
veyances through  which,  as  claimed  by  appellant, 
title  to  said  real  estate  was  finally  conveyed  to 
Nathaniel  H.  Foote  on  August  21,  1862.  Appel- 
lant then  offered  certain  record  evidence  showing 
the  death  of  Nathaniel  H.  Foote,  the  appointment 
of  his  widow  as  administratrix  of  his  estate,  the 
filing  of  a  petition  by  her  to  sell  certain  described 
lands  of  decedent  to  pay  his  debts,  an  order  author- 
izing the  sale  of  such  lands,  the  sale  thereof,  the 
report  of  sale,  the  approval  thereof  and  the  deed 
made  thereimder.  Among  other  lands,  set  out  by 
such  administratrix  in  her  petition  as  lands  owned 
by  decedent  and  sought  to  be  sold  to  pay  his  debts, 
was  the  following:  *'The  xmdivided  two- thirds  of 
eleven  acres  of  land  off  of  the  south  part  of  the 
southeast  quarter  of  the  southwest  quarter  of  sec- 
tion (23)  twenty-three,  town  (33)  thirty-three 
north,  of  range  (9)  nine  west."  This  same  des- 
cription appears  throughout  such  proceedings, 
including  the  report  of  sale  and  the  deed  made  by 
such  administratrix.     Appellant  then  offered  the 
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quitclaim  deed  of  the  widow  of  said  decedent  for 
her  undivided  one-third  of  the  same  lands  sold  by 
her  as  administratrix,  and  in  her  deed  appears  the 
same  description  above  indicated.  The  deeds  of 
said  administratrix  and  widow  of  Nathaniel  H. 
Foote  to  Nichols,  dated  May  2,  and  May  5,  1864, 
respectively,  constituted  a  necessary  link  in  the 
chain  of  title  upon  which  appellant  relies  as  proof 
of  his  title  to  the  lands  described  in  his  complaint, 
and  it  is  conceded  by  both  him  and  appellees  that 
it  was  to  these  deeds  that  the  trial  court  referred 
in  its  peremptory  instruction,  supra.  It  is  also, 
in  effect  conceded  by  appellant  that  the  descrip- 
tion in  said  deeds  does  not  in  fact  cover  any  part  of 
the  lands  described  in  his  complaint,  but  appellant 
assertSyin  effect,  that  by  verbal  testimony  he  has 
identified  the  lands,  viz.,  that  he  showed  that  the 
description  contained  in  the  deed  to  Foote,  in  fact, 
described  11  16/100  acres  and  that  such  tract  was 
the  only  tract  of  land  in  section  23,  township  33 
north,  range  9  west,  ever  owned  by  Foote.  Upon 
this  evidence  it  is  insisted  by  appellant  that  he 
has  shown  a  complete  record  title,  or  at  least  made 
a  prima  facie  case,  which  entitled  him  to  have  the 
question  of  his  title  submitted  to  the  jury.     Of 

course,  if  there  was  any  proper  evidence  from 
2.     which  the  jury  might  have  reasonably  inferr- 

ed  that  appellant  was  the  owner  of  the  land 
described  in  his  complaint,  the  instruction  was  im- 
proper, as  the  right  to  direct  a  verdict  in  such  a  case 
"can  only  be  upheld  where  it  can  be  said  that  the 
evidence  was  clearly  insufficient  to  establish  one  or 
more  facts  essential  to  plaintiff's  cause  of  action/' 
West  V.  National  Casualty  Co.  (1916),  61  Ind.  App. 
479,  112  N.  E.  115,  and  cases  cited;  Barker  v. 
Chicago,  etc.,  R.  Co.  (1912),  51  Ind.  App.  669,  671, 
99  N.  E.  135;  Sullivan  v.  Indianapolis,  etc..  Traction 
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•  Co.  (1914),  65  Ind.  App.  407,  414,  103  N.  E.  860. 

In  support  of  his  contention,  appellant  relies 

on  certain  rules  applicable  in  proper  cases  to  the 

construction    and    interpretation   of   deeds, 

3.  which  may  be  stated  as  follows,  and  are 
.  supported  by  the  authorities  cited  after  each. 
It  is  not  the  office  of  a  description  in  a  deed  of  con- 
veyance to  identify  the  land  intended  to  be  con- 
veyed, but  to  furnish  the  means  of  identification. 
Rucker  v.  Steelman  (1881),  73  Ind.  396;  Scheible  v. 
Slagle  (1883),  89  Ind.  323;  Hannon  v.  Hilliard 
(1885),  101  Ind.  310;  Trentman  v.  Neff  (1890), 
124  Ind.  503,  24  N.  E.  895;  Collins  v.  Dressier 
(1892),  133  Ind.  290,  32  N.  E.  883;  Edens  v.  Miller 
(1897),  147  Ind.  208,  46  N.  E.  626;  Elsea  v.  Adkins 
(1905),  164  Ind.  680,  74  N.  E.  242,  108  Am.  St. 
320;  Warner  v.  Marshall  (1906),  166  Ind.  88,  107, 
75  N.  E.  682.  The  rule  as  to  construction  of  the 
description  of  premises  in  a  deed  is  very  liberal  to 
the  end  that  '*the  intent  of  the  parties,  if  it  can  by 
any  possibility  be  gathered  from  the  language  em- 
ployed, will  be  eflfectuated."  Key  v.  Ostrander 
(1867),  29  Ind.  1,  6.  See,  also,  Hannon  v.  Hilliard j 
supra;  Roehl  v.  Haumesser  (1888),  114  Ind.  311, 
15  N.  E.  345;  Peck  v.  Mallams  (1853),  10  N.  Y. 
509,  532.  Extraneous  and  parol  evidence  is  com- 
petent to  apply  the  terms  of  a  deed  to  the  subject- 
matter.  Warner  v.  Marshall^  supra^  and  cases 
cited.  Where  two  conflicting  or  contradictory 
descriptions  of  the  same  tract  or  parcel  of  real 
estate  appear  in  a  deed,  or  where  the  description  is 
vague  and  obscure,  or  uncertain  and  indefinite, 
resort  may  be  had  to  extrinsic  facts  or  oral  evidence 
to  aid  in  ascertaining,  if  possible,  the  intent  of  the 
parties.  Hornet  v.  Dumbeck  (1907),  39  Ind.  App. 
482,  78  N.  E.  691. 

There  can  be  no  doubt  about  the  correctness 
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of  these  rules  or  the  necessity  for  their  application 
in  a  proper  case,  but,  as  indicated  by  the  language 
in  which  they  are  stated,  they  are  applied  only  when 
it  becomes  necessary  to  look  beyond  the  deed  to 
ascertain  the  intent  of  the  parties  expressed  therein 
as  to  the  land  intended  to  be  conveyed  by  such 
deed.  In  other  words,  they  are  resorted  to  for 
the  purpose  of  explaining  and  effectuating  the  in- 
tent of  the  parties  as  expressed  in  their  deed,  but 
never  to  contradict  or  thwart  such  intent,  and  where 
the  description  in  the  deed  is  not  ambiguous  but 
is  certain  and  complete  there  is  no  occasion 

4.  to  resort  to  extrinsic  evidence  to  ascertain 
the  intent  of  the  parties  as  to  the  land  in- 
tended to  be  conveyed  and,  in  the  absence  of  an 
issue  tendered  directly  attacking  such  description, 
making  a  correction  or  reformation  thereof  proper 
and  material,  resort  to  extraneous  evidence  is  not 
proper.  Tewksbury  v.  Howard  (1894),  138  Ind. 
103,  37  N.  E.  355;  McFarland  v.  Stansifer  (1905), 
36  Ind.  App.  486, 76  N.  E.  124.  It  is  a  fundamental 
rule    of   construction    that    where    a    writing   is 

unambiguous  *'it  shall  be  so  interpreted  as 

5.  to  carry  into  effect  the  intention  of  the  parties 
expressed  by  the  language  employed."    Kann 

V.  Brooks  (1913),  54  Ind.  App.  625,  628,  101  N.  E. 
513.  See,  also,  Blythe  v.  Gibbons  (1895),  141  Ind. 
332,  344,  35  N.  E.  557,  and  cases  cited.     In  this 

connection  it  should  also  be  stated  that 
3.     the  rules,  supra^  which  appellant  seeks  to 

invoke  have  no  application  to  a  conveyance 
made  pursuant  to  judicial  order  or  decree. 
Rogers  v.  Abbott  (1871),  37  Ind.  138,  140,  141; 
Bowen  v.  Wicker  sham  (1890),  124  Ind.  404,  24 
N.  E.  983,  19  Am.  St.  106;  Lewis  v.  Owen  (1878), 
64  Ind.  446,  447;  Dale  v.  Travelers  Ins.  Co.  (1883), 
89  Ind.  473;  Struble  v.  Neighbert  (1872),  41  Ind. 
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344;  Cunningham  v.  McCollum  (1884),  98  Ind.  38; 
Runnels  v.  Kaylor  (1884),  95  Ind.  603. 

It  is  conceded  and,  indeed,  contended  by  both 
appellant  and  appellees  that  the  sale  by  the  ad- 
ministratrix   of    the    Foote    estate    was    a 

6.  judicial  sale.  See  Pierce  v.  Vansell  (1905), 
35  Ind.  App.  525,  74  N.  E.  554.  It  follows 
that,  under  the  authorities,  supra^  appellant's 
title,  in  so  far  as  it  comes  through  such  deed, 
must  be  determined  by  the  deed  itself.  Such  deed 
does  not  describe  the  land  or  any  part  thereof 
described  in  appellant's  complaint,  and  hence 
furnishes  no  proof  of  appellant's  title  to  such  land. 
Appellant  makes  no  distinction  between  the  deeds 
of  the  administratrix  of  the  Foote  estate  for  the 
undivided  two-thirds  of  the  land  therein  described 
and  the  deed  made  by  the  widow  for  her  one-third 
of  the  same  land,  but,  assuming  that  an  issue  might 
have  been  tendered  which  would  have  permitted 
a  reformation  of  the  widow's  deed,  no  such  issue 
was  tendered.  On  this  question,  see  Roehl  v. 
Haumesser^  aupra^  and  cases  cited.  This  is  not  an 
attempt  by  a  direct  proceeding  to  have  a  descrij)- 
tion  in  a  deed  corrected  or  reformed.  On  the 
contrary,  we  are  dealing  with  a  case  in  which 
appellant,  without  any  averments  of  mistake  in 
description  in  his  complaint,  is  seeking  to  prove 
and  quiet  title  to,  and  obtain  possession  of,  a  tract 
of  land  specifically  and  certainly  described  in  such 
complaint,  by  a  deed  or  deeds  which  with  equal 
certainty  and  completeness  describe  another  and 
entirely  different  tract  of  land.  Langohr  v.  Smith 
(1882),  81  Ind.  495;  Bowen  v.  Wickersham^  supra. 
Our  last  statement  is  predicated  on  the  assumption 
that  the  trial  court  in  its  peremptory  instruction 
properly  interpreted  the  description  contained  in 
said    two   deeds  as  meaning  eleven  acres  extending 


NOVEMBER  TERM^1915.  63 

Ault  V.  Clark— 62  Ind.  App.  55. 

entirely  across  the  south  end  of  the  80-acre  tract, 
viz.,  a  strip  of  land  twenty- two  rods  wide,  ex- 
tending entirely  across  the  south  end  of  the  eighty. 
As  supporting  the  court's  conclusion,  see  Hornet  v. 
Dumbeck,  supra;  Cobb  v.  Taylor  (1893),  133  Ind. 
605,  32  N.  E.  822,  33  N.  E.  615;  Maquire  v.  Bissell 
(1889),  li9  Ind.  345,  21  N.  E.  326;  Mitchell  v. 
Brawley  (1895),  140  Ind.  216, 39  N.  E.  497;  Winslow 
V.  Cooper  (1882),  104  111.  235;  Tierney  v.  Brown 
(1888),  65  Miss.  563,  5  South.  104,  7  Am.  St.  679. 
The  deeds  referred  to  in  the  peremptory  instruc- 
tion were,  we  think,  properly  construed  by  the  trial 
court  but,  if  not,  the  description  therein  was  so 
indefinite  and  uncertain  that  the  land  attempted 
to  be  described  could  not  be  located  by  a  surveyor. 
In  either  event,  under  the  issues  tendered  by  ap- 
pellant's complaint,  the  authorities,  supra^  justify 
the  action  of  the  trial  court  in  giving  said  peremp- 
tory instruction.  Mahan  v.  Reeve  (1842),  6  Blackf. 
215;  Struble  v.  Neighbert^  supra;  Cunningham  v. 
McCollumj  supra;  Lewis  v.  Owen,  supra;  Hammond 
v.  Stoy  (1882),  85  Ind.  457;  Freeman,  Execution 
§281 ;  2  Devlin,  Deeds  (3d  ed.)  §§1010-1019;  Tierney 
V.  Brown,  supra;  Macy  v.  Wood  (1912),  49  Ind. 
App.  469,  97  N.  E.  653. 

Appellant  contends  that  the  effect   of  such  a 

holding  results  in  a  collateral   attack  upon   the 

judgment  and   decree  of  the  court  which 

7.  authorized  the  administratrix  to  sell  the 
Foote  land,  and  cites.  Pepper  v.  Zahnsinger 
(1884),  94  Ind.  88,  and  Meikel  v.  Borders  (1891), 
129  Ind.  629,  29  N.  E.  29,  to  the  effect  that  such  a 
sale  can  not  be  collaterally  attacked  where  there  was 
jurisdiction  of  the  person  and  the  subject-matter. 
There  is  no  doubt  about  the  correctness  of  the 
legal  proposition  for  which  appellant  contends. 
He  errs  in  assuming  that  the  validity  of  the  judicial 
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sale  is  attacked  by  the  conclusion.  The  con- 
clusion is  predicated  on  the  validity  of  such  sale  but 
asserts  that  a  tract  of  land  different  from  that 
described  in  appellant's  complaint  was  sold,  and 
hence  that  a  conveyance  of  the  tract  so  sold  furn- 
ishes no  proof  of  ownership  in  the  purchasers  at 
such  sale  of  the  land  claimed  by  appellant. 

It  is  also  contended  by  appellant  that  the 
peremptory  instruction  'Vas  inaccurate  and  in- 
correct in  point  of  fact."  The  question  sug- 
gested  is  not   material,   if  our  conclusion, 

8.  supra,  on  the  main  proposition  is  correct. 
If  the  evidence  warranted  the  court  in 
peremptorily  instructing  the  jury  to  return  a  ver- 
dict for  appellees,  it  was  not  material  whether  it 
gave  a  correct  reason  for  so  doing..  Indeed  it 
was  not  necessary  that  it  give  any  reason  therefor. 

We  find  no  error  in  the  record  and  the  judgment 
below  is  therefore  affirmed. 

Note. — Reported  in  112  N.  £.  843.  General  descriptions  of  prop- 
erty in  deeds,  66  Am.  St.  59.  Immunity  from  collateral  attack  of 
an  order  of  a  probate  court  for  the  sale  of  a  decedent's  real  estate,  3 
Ann.  Cas.  234. 


Harris  et  al.  v.  Thb  International  8teel  and 
Iron  Construction  Company. 

[No.  9,079.    Filed  May  19, 1916.] 

1.  Appeal.^ — Review, — Harmless  Error. — Riding  on  Demurrer, — 
Where  it  appeared  that  the  facts  found  and  conclusions  of  law 
stated  rested  upon  a  good  paragraph  of  complaint,  the  action  of 
the  trial  court  in  overruling  the  demurrer  to  another  paragraph 
was  harmless  even  if  erroneous,     p.  66. 

2.  Pleading. — Complaint. — Written  Instruments. — Action  on  Con^ 
tractor* 8  Bond. — In  an  action  on  the  bond  of  a  contractor  for  the 
repair  of  a  school  house,  a  paragraph  of  complaint,  embracing  acopy 
of  the  bond  as  an  exhibit  and  alleging  facts  to  show  that  plaintiff  had 
furnished  material  and  was  within  the  class  to  be  protected  by  the 
bond,  was  not  insufficient  for  failure  to  include  a  copy  of  the  con- 
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tract  refeired  to  in  the  bond  and  to  seoure  the  performanoe  of  which 
the  bond  was  executed,  since  the  contract  was  not  the  foundation 
of  plalntifrs  action,  p.  66. 
3.  Appeal. — Retfiew, — Harmleas  Error, — Demurrer  to  Anetoer. — 
The  sustaining  of  a  demurrer  to  a  third  paragraph  of  answer,  which 
was  merely  an  argumentatiye  denial,  was  harmless  in  view  of  the 
record  showing  an  answer  in  general  deniaL    p.  72. 

Prom  Clay  Circuit  Court;  John  M.  Rawley, 
Judge. 

Action  by  The  International  Steel  and  Iron 
Construction  Company  against  Curtis  Harris  and 
others.  From  a  judgment  for  plaintiff,  the  de- 
fendants appeal.     Affirmed. 

Gary  L.  Harrel  and  Walker  &  Blankenbaker^  for 
appellants. 

Webster  V.  Moffettj  Samuel  M.  McGregor  and 
Orion  B.  Harris^  for  appellee 

McNuTT,  J. — This  was  an  action  by  appellee 
against  appellants  to  recover  upon  a  contractor's 
bond  executed  by  appellants,  as  sureties,  and 
James  A.  Farabee  and  John  L.  Berry,  as  principals, 
to  Lewis  School  Township,  of  Clay  county, 
Indiana,  for  the  repair  of  a  certain  schoolhouse 
belonging  to  said  school  township,  said  claim  of 
appellee  being  for  certain  material  alleged  to  have 
been  furnished  to,  and  used  by,  the  contractors. 

The  erroi^  assigned  question  the  action  of  the 
court  in  overruling  the  separate  and  several  de- 
murrers of  appellants  to  the  first  and  second  para- 
graphs of  complaint,  and  also  the  correctness  of  the 
court's  first  conclusion  of  law  upon  the  special 
finding  of  facts.  Appellants  also  assign  jointly 
error  of  the  court  in  sustaining  the  demurrer  to  the 
third  paragraph  of  their  answer.  The  objections 
urged  against  each  paragraph  of  the  complaint  are : 
(1)  That  said  paragraphs  should  have  exhibited  a 
Vol.  62—6 
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copy  of  the  contract  between  the  contractors  and 
the  school  township;  (2)  that  the  first  paragraph 
fails  to  show  that  appellee,  within  thirty  days  after 
furnishing  material,  filed  with  the  trustee  of  the 
township  a  claim  for  the  building  material  sued  for 
as  provided  by  the  act  of  March  4, 191 1,  Acts  1911 
p.  437,  §§5901a,  6901b,  6901e  Burns  1914, 

Appellee  contends  that  when  the  facts  found 

and  the  conclusions  of  law  stated  show  they  sustain 

and  rest  upon  a  good  paragraph  of  complaint 

1.  and  the  judgment  is  rendered  thereon,  the 
error  of  the  court  in  overruling  a  demurrer 

to  another  paragraph  is  harmless,  because  the 
record  affirmatively  shows  that  the  judgment  rests 
upon  the  good,  and  not  the  insufficient  paragraph. 
Appellee's  contention  in  this  regard  is  well  sup- 
ported by  authority.  Goodwine  y.  Cadwallader 
(1902),  158  Ind.  202,  61  N.  E.  939;  Smith  v.  Wells 
Mfg.  Co.  (1897),  148  Ind.  333,  46  N.  E.  1000. 
It  follows,  therefore,  that  if  the  facts  found  and 
conclusions  of  law  stated  rest  upon  the  second 
paragraph  of  complaint,  the  sufficiency  of  the 
first  paragraph  becomes  immaterial. 

The  second  paragraph  of  complaint  alleges,  In 

substance,   that  James  A.  Farabee  and  John  L. 

Berry,    on   July    12,    1911,   entered   into   a 

2.  written    contract    with    said    school    town- 
ship for  the  repair  of  a  schoolhouse  in  said 

township,  and  that  in  said  contract  it  was  specified 
and  agreed  by  the  contractors  that  they  would 
furnish  and  pay  for  all  labor  and  materials  necessary 
for  said  repairs  according  to  the  contract  and  the 
plans  and  specifications;  that  at  the  time  of  the 
execution  of  the  contract,  and  as  part  considera- 
tion therefor,  the  contractors  executed  to  the 
township  their  bond,  with  appellants  as  sureties 
thereon,    which    was   accepted    by   the   township 
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and  was  for  the  benefit  of  the  township  and  any 
and  aU  persons  who  might  have  or  acquire  a  right 
to  recover  any  moneys  thereon,  and  to  secure  the 
faithful  performance  of  the  contract;  that  the 
bond  further  provided  that  the  contractors  should 
pay  all  persons  for  material  and  labor  that  should 
become  entitled  to  compensation  for  material  and 
labor  furnished  to  the  contractors,  including  reason- 
able attorneys*  fees,  and  a  copy  of  the  bond  is 
made  a  part  of  the  complaint  by  exhibit.  The 
paragraph  further  alleges  that  the  repair  of  the 
building  according  to  the  contract  made  necessary 
the  use  of  the  materials  furnished  by  appellee,  and 
that  they  were  sold  to  the  contractors  for  the  pur- 
pose, and  were  used  in  the  building  by  the  con- 
tractors, and  a  bill  of  particulars  of  such,  materials 
was  filed  with  and  made  a  part  of  the  complaint 
by  exhibit;  that  after  the  materials  were  so  pur- 
chased and  used  by  the  contractors,  and  within 
less  than  thirty  days  from  the  delivery  and  use  of 
same,  and  within  less  than  thirty^days  from  the 
time  of  the  performance  of  the  work  and  labor  as 
shown  by  exhibit  **B",and  within  less  than  thirty 
days  after  the  work  was  performed  and  material 
furnished,  appellee  filed  a  claim  with  the  trustee 
of  the  township  for  his  work,  labor  and  material  and 
notified  the  trustee  of  the  fact  that  the  claim  was 
due  and  unpaid;  that  the  trustee  and  the  contractors 
had  not  paid  the  claim  and  that  the  claim  was  due 
and  wholly  unpaid,  with  the  usual  allegations  as 
to  attorneys'  fees  and  a  prayer  for  judgment 
against  all  defendants  upon  the  bond.  The  bond 
sued  upon,  except  the  closing  part  and  signatures 
is  as  follows: 

"Know  all  men  by  these  presents:  That 
we,  J.  A.  Farabee  and  J.  L.  Berry  as  principals, 
of  the  town  of  Jasonville,  county  of  Greene, 
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State  of  Indiana,  are  held  and  firmly  bound 
unto  Lewis  Township  by  its  trustee  Elihu 
Puckett  of  the  County  of  Clay,  State  of 
Indiana,  as  well  as  to  all  persons  who  may 
become  entitled  to  'liens,  compensation  for 
labor,  or  material  under  the  within  contract 
in  the  sum  of  seven  thousand  and  three 
hundred  fifty-six  ($7,356.00)  dollars  lawful 
money  of  the  United  States  of  America  to  be 
paid  to  the  said  township  of  Lewis  by  its 
trustee  Elihu  Puckett,  and  to  said  parties  who 
may  be  entitled  to  Uens,  compensation  for 
labor  or  material,  their  executors,  administra- 
tors or  assigns  for  which  payment  well  and  truly 
to  be  made  we  bind  ourselves,  one  and  each  of 
our  heirs,  executors,  and  administrators  jointly 
and  severally  firmly  by  these  presents.  Sealed 
with  our  seals,  dated  this  the  12th  day  of 
July,  1911.  The  condition  of  this  obligation 
is  such,  that  if  the  above  bounden  J.  A.  Farabee 
and  J.  L.  Berry,  their  executors,  administrators 
or  assigns,  in  all  things  stand  to  and  abide  by 
and  well  and  truly  keep  and  perform  the 
covenants  in  within  contract  entered  into  by 
and  between  the  J.  A.  Farabee  and  J.  L. 
Berry  and  the  said  Lewis  Township  by  its 
trustee  Elihu  Puckett,  dated  on  the  12th  day 
of  July,  1911,  for  the  construction  of  the 
work  or  works  on  the  lot  mentioned  in  the 
within  contract  and  shall  duly  and  promptly 
pay  and  discharge  all  indebtedness  that  may  be 
incurred  by  the  said  J.  A.  Farabee  and  J.  L. 
Berry  in  carrying  out  the  said  contract  and 
complete  the  same  free  of  all  mechanics  liens 
and  shall  truly  perform  the  covenants  in 
said  contract  and  in  the  within  instrument 
contained  on  their  part  to  be  kept  and  per- 
formed at  the  time  and  in  the  manner  and 
form  therein  specified  m  well  as  of  all  costs, 
including  attorneys  fees  in  enforcing  the  pay- 
ment and  collection  of  any  and  all  indebted- 
ness incurred  by  said  J.  A.  Farabee  and  J.  L. 
Berry  or  any  subcontractor  or  agent  in  carry- 
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ing  out  the  said  contract  then  the  above 
obligation  shall  be  void,  else  to  remain  in  full 
force  and  virtue.  This  bond  is  made  for  the 
use  and  benefit  ^  of  all  persons  who  may  be- 
come entitled  to  liens  under  the  said  contract 
according  to  the  provisions  of  law  in  such 
cases  made  and  provided  and  may  be  sued  upon 
by  them  as  if  executed  to  them  in  proper 
person    ♦    ♦    ♦•" 

Section  368  Bums  1914,  §362  R.  S.  1881,  pro- 
vides that:  "When  any  pleading  is  founded  on  a 
written  instrument  or  on  accotmt  the  original,  or 
acopy  thereof,  must  be  filed  with  the  pleading.'* 
Judge  Hogate  in  his  work,  1  Hogate,  Pleading  and 
Practice,  §412,  in  discussing  this  statute,  says: 
"It  is  not  every  written  instrument  that  may  be- 
come available  as  evidence,  or  otherwise,  that  is 
such  within  the  meaning  of  the  statute.  Pleaders 
often  incorporate  into  the  pleadings,  as  exhibits 
that  which  does  not  constitute  the  foundation  of 
the  action;  and  it  becomes  frequently  a  question 
as  to  what  written  instrument  is  or  is  not  the 
foundation  of  an  action.  An  examination  of  all 
the  decided  eases  will  not  enable  one  to  deduce  a 
rule  that  will  be  invariable.  Perhaps  as  near  a 
rule  as  can  be  stated  is  that  where  the  party  to 
be  charged  has  signed  the  instrument  that  is 
declared  on,  in  such  case  the  instrument  or  a  copy 
must  be  filed  as  an  exhibit." 

Unless  the  contract  in  question  can  be  said  to 
be  the  foundation  of  appellee's  compltdnt,  it  was 
not  necessary  to  exhibit  it  or  a  copy  thereof.  Instru- 
ments which  are  merely  to  be  used  as  evidence  do 
not  generally  fall  within  the  statute.  31  Cyc  656. 
Appellants  rely  upon  the  ease  of  Potts  v.  Hartman 
(1885),  101  Ind.  359,  to  support  their  contention 
that  the  contract  should  have  been  made  a  part  of 
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the  complaint  by  exhibit.  In  that  case  Mrs.  Potts 
contracted  with  McClure  for  the  erection  for  her 
of  a  dwelling  house,  to  be  completed  according 
to  certain  specifications.  At  the  same  time  Mc- 
Clure executed  a  bond  to  Mrs.  Potts,  with  Hart- 
man  as  surety,  conditioned  that  he  would  construct 
and  complete  the  dwelling  house  within  the  time 
and  in  the  manner  specified,  and  deUver  the  same 
to  her  free  from  any  and  all  liens  in  favor  of  laborers 
or  materialmen.  Mrs.  Potts  afterwards  requested 
certain  additions.  The  building  was  not  completed 
within  the  time  prescribed;  disagreements  arose 
between  the  parties  concerning  payments  for  la1|^r 
and  materials  furnished  for  the  building,  and  Mrs. 
Potts  and  McClure,  on  a  later  date,  entered  in- 
to an  additional  or  supplemental  contract.  Later 
Mrs.  Potts  commenced  action  against  McClure 
and  Hartman  on  the  bond,  alleging  failure  of 
McClure  in  several  specified  respects  to  complete 
the  building  according  to  the  terms  of  the  original 
contract.  Hartman  answered  separately  and, 
among  other  things,  set  up  the  execution  of  the 
additional  or  supplemental  contract  entered  into 
by  Mrs.  Potts  and  McClure,  alleging  that  the  same 
was  executed  without  his  knowledge  or  consent. 
A  demurrer  to  this  paragraph  of  answer  was  over- 
ruled. The  court  in  discussing  this  demurrer 
said:  "The  plaintiff,  by  her  demurrer  to  the  eighth 
paragraph  of  Hartman's  answer,  admitted  that  the 
additional,  or  supplemental,  contract,  set  out 
in  that  paragraph,  had  been  entered  into  between 
her  and  McClure.  The  necessary  inference  from 
that  admission  was  that  the  complaint  had  not 
declared  upon  the  entire  contract  existing  between 
her  and  the  McClures,  and  was,  for  that  reason, 
essentially  defective.  When  the  complaint  is  thus 
essentially  defective,  it  is  well  settled  that  the 
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plaintiff  can  not  be  heard  to  complain  that  a 
demurrer  to  an  answer  to  it  has  been  erroneously 
overruled.  In  such  a  case  the  plaintiff  can  not  be 
regarded  as  having,  in  any  event,  been  substantially 
injured  by  the  ruling  upon  the  answer/*  The 
case  is  the  only  one  cited  by  appellant  and  it  does 
not  support  their  contention. 

In  the  case  of  Federal  Life  Ins.  Co.  v.  Kerr  (1910), 
173  Ind.  613,  617,  89  N.  E.  398,  91  N.  E.  230, 
the  Supreme  Court  in  discussing  this  question 
said:  "The  sufficiency  of  the  complaint  is  vigor- 
ously challenged,  on  the  ground  that  the  transfer 
and  the  so-called  reinsurance  contract  are  so  re- 
ferred to  in  the  agreement  denominated  the  new 
policy  as  to  become  a  part  of  it,  to  the  extent  that 
it  must  be  made  an  exhibit  of  the  complaint  under 
our  code,  requiring  written  instruments,  or  copies 
thereof,  upon  which  *any  pleading  is  fotmded*, 
to  be  filed  with  the  pleading.  There  are  two  dis- 
tinct lines  of  cases  in  this  State  involved  in  this 
contention.  One  line  holds  that  where  one  in- 
strument refers  to  another  which  is  necessary 
to  its  construction,  or  defines  the  conditions  of 
rights  claimed  under  it,  or  depends  for  its  validity 
upon  conditions  expressed  in  another  instrument, 
said  instruments,  when  made  the  basis  of  a  pleading, 
must  be  set  out  by  copy  or  in  the  original.  (Citing 
authorities.)  Another  line  of  cases  is  that  presented 
under  building  contracts,  building  and  loan  associa- 
tion notes,  and  contracts  of  insurance,  under  which 
it  is  held  that  collateral  instruments  referred  to  in 
the  instrument  pleaded,  or  as  inducements  to 
contracts  or  agreements,  which,  though  referring 
to  other  instruments,  are  complete  in  themselves, 
need  not  be  copied,  filed  or  exhibited.  Of  such  are 
applications  for  insurance,  specifications  for  build- 
ings and  machinery,  and  the  like.'' 
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Appellee  had  no  right  of  action  on  the  contract, 
and  it  could  not  be  the  foundation  of  an  action  by 
materialmen.  The  bond,  which  is  the  foundation 
of  appellee's  second  paragraph  of  complaint,  was 
properly  made  an  exhibit.  It  identifies  the  con- 
tract by  date,  parties  and  general  subject-matter, 
and  contains  the  following  provision:  ''And  shall 
duly  and  promptly  pay  and  discharge  all  indebted- 
ness that  may  be  incurred  by  said  J.  A.  Farabee 
and  J.  L.  Berry  (contractors)  in  carrying  out  the 
said  contract."  The  second  paragraph  of  com- 
plaint sets  out  the  contract  in  substance,  which  was 
all  that  was  necessary,  and  the  court  did  not  err 
in  overruUng  the  demurrer  thereto.  This  is  the 
only  ground  urged  by  appellants  for  sustaining 
their  demurrer  to  said  paragraph. 

The  special  finding  follows  the  facts  alleged  in 
the  second  paragraph  of  complaint,  and  our  rul- 
ing on  said  paragraph  requires  us  to  hold  that  the 
court  did  not  err  in  its  first  conclusion  of  law, 
which  was  to  the  effect  that  appellee  was  entitled 
to  recover  of  the  bondsmen  jointly  and  severally 
the  sum  of  $249.28.  Ross  v.  Van  Natta  (1905), 
164  Ind.  667,  74  N.  E.  10. 

Appellant's  joint  assignment  of  error  calls  in 

question  the  action  of  the  court  in  sustaining  the 

demurrer  to  the  third  paragraph  of  answer. 

3.  It  is  urged  by  appellant  that  this  para- 
graph alleges  a  failure  by  appellee  to  file  a 
claim  with  the  trustee  within  thirty  days  from  the 
time  of  furnishing  material  and  for  that  reason 
constituted  a  good  defense  to  the  complaint.  The 
second  paragraph  of  complaint  alleges  the  filing 
of  appellee's  claim  with  the  township  trustee 
within  thirty  days  from  the  time  of  furnishing  the 
materials.  The  third  paragraph  of  answer  was 
merely  an  argumentative  denial  of  said  second 
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paragraph  of  complaint,  and,  as  the  first  paragraph 
of  answer  was  a  general  denial,  it  was  not  error  to 
sustain  a  demurrer  to  said  third  paragraph.  The 
record  shows  afi&rmatively  that  the  finding  and 
judgment  rest  upon  the  second  paragraph  of  com- 
plaint, and  error,  if  any,  in  sustaining  the  demurrer 
to  the  third  paragraph  of  answer,  as  an  answer  to 
the  first  paragraph  of  complaint,  was  harmless. 
Phoenix  Ins.  Co.  v.  Jacobs  (1899),  23  Ind.  App. 
509,  65  N.  E.  778;  Goodwine  v.  Cadwallader^  supra; 
Smith  V.  Wells  Mfg.  Co.,  supra. 

If  it  were  necessary  to  file  notice  of  claim  with 
the  trustee  in  a  case  of  the  character  here  ^under 
consideration,  which  we  do  not  decide,  the  second 
paragraph  of  complaint  and  the  finding  of  facts 
made  by  the  court  show  that  the  statute  (§590 lb 
Bums  1914,  supra)  ^  was  complied  with  in  that 
respect. 

The  conclusion  of  law  complained  of  was  clearly 
right  on  the  special  finding  of  the  court.  Judg- 
ment affirmed. 

Note.— Reported  in  112  N.  E.  532.. 


BoTEB  V.  Boyer  et  al. 

[No.  9,001.    Filed  March  15,   1916.    Rehearing  denied  May  19, 

1916.] 

1.  Descent  and  Distribution. — AdvancemerUs. — PreBumptionB, — 
Courts  generally  look  with  favor  on  an  equal  distribution  of  an 
estate  oast  upon  heirs,  and  when  it  is  disclosed  that  an  heir  received 
from  the  ancestor  money  or  property  during  the  lifetime  of  the 
ancestor,  there  is  a  presumption  that  the  same  was  an  advancement, 
p.  78. 

2.  Descent  and  Distribution. — Rights  of  Heirs. — RenuneiaHon.-^~ 
A  contract  between  father  and  son,  whereby  the  latter  agrees  in 
consideration  of  the  transfer  of  certain  property  to  him  at  that  time 
to  relinquish  all  claim  as  heir  to  the  property  of  which  the  father 
might  die  seized,  is  founded  on  a  valid  consideration,  and,  in  the 
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absence  of  fraud,  is  binding  on  the  son,  though  the  amount  received 
by  him  was  not  equal  to  his  full  proportionate  share  of  the  estate. 
p.  78. 

From  Benton  Circuit  Court;  Burton  B.  Berry ^ 
Judge. 

Action  by  Mahlon  R.  Boyer  against  Simon  R. 
Boyer  and  others.  From  a  judgment  for  de- 
fendants, the  plaintiff  appeals.     Affirmed. 

Fraser  &  Isham^  for  appellant. 
ThompsoTh  &  McAdamSf  for  appellees. 

MoRAN,  J. — In  the  early  part  of  the  year  of 
1907,'Simon  H.  Boyer,  a  widower  of  the  advanced 
age  of  seventy  years,  was  the  owner  of  a  large 
amount  of  property,  consisting  principally  of  real 
estate,  a  major  portion  of  which  he  distributed 
among  his  four  sons.  At  the  time  of  making  the 
distribution  to  his  son  Mahlon  R.  Boyer,  he  ex- 
acted of  him  a  writing,  which  in  its  nature  amoimts 
to  a  quitclaim  and  release  of  any  further  interest 
in  any  estate  that  his  father  might  be  the  owner 
of  at  the  time  of  his  death.  On  January  14, 
1913,  Simon  H.  Boyer  departed  this  life  intestate, 
leaving  surviving  his  four  sons,  appellant  and 
appellees;  but  no  other  children,  nor  the  descen- 
dants of  any  child.  At  the  time  of  his  death,  he 
he  was  the  owner  in  fee  simple  of  forty  acres  of 
real  estate  in  Benton  county,  Indiana,  the  title 
to  which  is  here  in  controversy.  The  litigation 
is  waged  around  the  writing  entered  into  between 
appellant  and  his  father  aforesaid.  It  is  appellant's 
position  that,  irrespective  of  the  writing,  he  in- 
herited under  the  law  an  undivided  one-fourth 
interest  in  the  tract  of  real  estate  owned  by  his 
father  at  the  date  of  his  death.  On  the  part  of 
appellees,  it  is  contended  that  the  writing  is  bind- 
ing upon  appellant,  and  that  upon  the  death  of 
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their  father  they  became  the  owners  of  the  entire 
tract  of  real  estate  as  tenants  in  common  by  the  law 
of  descent.  To  the  end  that  the  question  might  be 
adjudicated*  appellant  became  the  moving  party, 
but  later  upon  the  filing  of  a  second  paragraph  of 
cross-complaint  by  appellees,  which  embodied  the 
writing  entered  into  between  appellant  and  his 
father  and  alleged  the  ownership  of  the  real  estate 
Id  fee  simple  and  that  they  were  entitled  to  have 
the  title  quieted  as  against  him,  appellant  dismissed 
his  complaint  and  appellees  their  first  paragraph 
of  cross^omplaint,  leaving  in  the  record  the  second 
paragraph  of  cross-complaint  and  two  affirmative 
paragraphs  of  answer. 

Tersely  stated,  the  first  paragraph  of  answer 
alleges  that  there  was  no  consideration  for  the 
execution  of  the  writing  heretofore  mentioned;  that 
the  same  was  void  and  of  no  effect  in  so  far  as  it 
sought  to  estop  appellant  from  claiming  an  interest 
in  the  real  estate  of  which  his  father  died  seized ;  that 
it  only  served  as  evidence  of  an  advancement,  as 
each  of  appellees  received  a  like  amoimt  of  property 
about  the  time  the  writing  was  entered  into;  and 
that  if  the  real  estate  left  by  appellant's  father  at  the 
t^e  of  his  death  should  all  be  awarded  appellees, 
appellant  would  be  deprived  of  sharing  equally 
with  his  brothers  in  the  bounty  of  his  deceased 
father.  The  second  paragraph  pleads  all  the  facts 
as  to  the  circumstances  under  which  the  writing 
made  a  part  of  the  second  paragraph  of  the  cross- 
complaint  was  entered  into,  the  legal  effect  of 
which,  however,  does  not  differ  from  that  of  the 
first  paragraph  of  answer.  Appellees'  demurrer 
was  sustained  to  each  of  said  paragraphs  of  an* 
swer,  and  appellant  elected  to  stand  on  the  ruling 
on  the  demurrer  to  the  second  paragraph  of  cross- 
complaint  and  the  answers  to  the  cross-complaint. 


76  APPELLATE  COURT  OP  INDIANA, 

Boyer  v.  Boyer — 62  Ind.  App.  73. 

Judgment  was  rendered  in  favor  of  appellees  that 
they  were  the  owners  of  the  real  estate  in  fee  simple 
as  tenants  in  common,  and  that  appellant  was 
entitled  to  no  part  of  the  same,  from  which  judg-. 
ment  appellant  has  appealed;  and  he  assigns  as  error 
the  overruling  of  his  demurrer  to  appellees'  second 
paragraph  of  cross-complaint  and  the  sustaining 
of  appellees'  demurrer  to  appellant's  first  and 
second  paragraphs  of  answer. 

Omitting  the  formal  parts  and  description  of 
real  estate,  the  writing  which  furnishes  the  sub- 
ject-matter of  this  litigation  reads: 

"1.  Whereas,  the  said  Simon  H.  Boyer 
is  desirous  of  settling  and  disposing  of  his 
estate  among  his  children  during  his  life; 
2.  And  whereas  the  said  Simon  H.  Boyer 
hereby  agrees  and  has  this  2d  day  of  February, 
1907,  deeded  to  his  son,  the  said  Mahlon  R. 
Boyer,  the  following  described  property, 
♦  *  *  and  has  executed  in  favor  of  said 
Mahlon  B.  Boyer,  a  release  to  a  certain 
mortgage  in  the  sum  of  Two  Thousand  Dol- 
lars ($2,000)  given  by  Arthur  C.  Goodwine 
on  the  10th  day  of  November,  1903,  to  the 
said  Simon  H.  Boyer,  on  the  following  de- 
scribed real  estate:  ♦  ♦  ♦  3.  And  where- 
as said  Simon  H.  Boyer  in  addition  to  the  * 
deeds  and  mortgage  release  above  set  forth 
has  paid  unto  his  son,  the  said  Mahlon  R. 
Boyer,  the  sum  of  $500  in  cash,  the  receipt 
whereof  is  hereby  acknowledged.  4.  Now, 
therefore,  in  consideration  of  the  deeds,  re- 
lease of  mortgage,  and  money  this  day  re- 
ceived from  his  fat^her,  the  said  Simon  H. 
Boyer,  the  receipt  of  which  the  said  Mahlon  R. 
Boyer  hereby  acknowledges,  he  the  said  Mahlon 
R.  Boyer  does  by  these  presents  waive,  re- 
linquish, and  quitclaim  to  all  other  heirs  and 
parties  whatsoever  all  his  rights,  claims  and 
interests  as  an  heir  in  the  remaining  estate  of 
his  said  father,  and  to  any  additional  estate 


NOVEMBER  TERM.  1915.  77 

Boyer  v,  Boyer — 62  Ind.  App.  73. 

that  hi3  father,  the  said  Simon  H.  Boyer, 
may  die  seized  of.  And  as  a  further  considera- 
tion for  thus  receiving  all  his  share  of  his 
father's  estate  in  advance,  the  said  Mahlon  R. 
Boyer  agrees  to  pay  to  his  father,  the  said 
Simon  H.  Boyer  the  sum  of  Four  Himdred 
and  Twenty-five  Dollars  ($425)  annually  dur- 
ing the  lifetime  of  his  father,  the  first  pay- 
ment to  be  made  on  the  first  day  of  April, 
1908,  and  annually  thereafter  on  the  first 
day  of  April  in  each  year/' 

It  is  appellant's  contention  that  the  right  of  . 
inheritance  is  fixed  by  statute  (§2990  Bums  1914, 
§2467  R.  8.  1881),  and  that  the  foregoing  contract 
is  in  violation  of  the  law  and  is  wanting  in  equity; 
that  the  devolution  of  property  cannot  be  controlled 
by  contract,  such  as  is  here  under  consideration; 
that  to  do  so  resort  must  be  had  to  testamentary  dis- 
position, as  provided  by  statute  (§3132  Bums  1914, 
§2376  R.  S.  1881),  and  in  the  absence  of  such 
disposition  the  estate  left  by  appellant's  father 
descended  to  his  heirs  and  that  the  instrument  in 
writing,  so  far  as  it  seeks  to  prevent  appellant  from 
participating  in  such  estate  left  by  the  ancestor 
is  not  sanctioned  by  the  law  and  is  void,  and  could 
serve  only  as  evidence  of  an  advancement  made 
to  appellant.  This  insistence  is  not  without  sup- 
port. It  has  been  held  by  some  courts  that  an 
agreement  for  the  relinquishment  of  an  expectancy 
is  not  binding  on  the  ground  that  it  is  impossible 
for  an  heir  to  traffic  in  his  expectancy,  something 
that  has  no  existence  and  may  never  have.  Elliott 
V.  Leslie  (1907),  124  Ky.  663,  99  S.  W.  619,  124 
Am.  St.  418;  Needles  v.  Needles  (1867),  7  Ohio  St. 
432,  70  Am.  Dec.  86;  Headrick  v.  McDowell  (1903), 
102  Va.  124,  45  S.  E.  804,  102  Am.  St.  843,  65 
L.  R.  A.  678;  Spears  v.  Shaw  (1909),  118  S.  W. 
(Ky.)  275,  25  U  R,  A.  (N.  S.)  436.    In  addition 
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to  appellant's  contention  finding  support  in 

1.  the  foregoing  authorities,  it  may  be  stated 
generally  that  courts  look  with  favor  on  an 

equal  distribution  of  an  estate  cast  upon  heirs,  and 
when  it  is  disclosed  that  the  heir  received  from  the 
ancestor  money  or  property  during  the  Kfetime 
of  the  ancestor,  there  is  a  presumption  that  the 
same  was  an  advancement.  Ruch  v.  Biery  (1887), 
110  Ind.  444,  11  N.  E.  312;  Higham  v.  Vanosdol 
(1890),  125  Ind.  74,  25  N.  E.  140.  However,  the 
weight  of  authority  seems  to  recognize  as 

2.  valid  instruments  of  writing  of  the  import 
here  under  consideration.     In  other  words, 

it  seems  to  be  laid  down,  as  a  general  rule,  by  many 
jurisdictions  of  this  country  that  an  express  agree- 
ment upon  the  part  of  a  donee,  in  consideration  of 
an  advancement  to  waive  and  relinquish  all  further 
interest  in  the  estate  of  the  donor,  is,  in  case  the 
donor  dies  intestate,  binding  on  the  donee,  and 
bars  and  estops  him  from  claiming  any  further 
interest  in  the  estate  after  the  death  of  the  donor. 
In  support  of  this  general  proposition  are  the 
following  decisions.  Galbraith  v.  M chain  (1877), 
84  111.  379;  Kershaw  v.  Kershaw  (1882),  102  111. 
307;  Simpson  v.  Simpson  (1885),  114  111.  603, 
2  N.  E.  258;  Roberts  v.  Coleman  (1892),  37  W.  Va. 
143,  16  S.  E.  482;  Coffman  v.  Coffman  (1895), 
41  W.  Va.  8,  23  S.  E.  523;  In  re  Simon  (1909), 
158  Mich.  256,  122  N.  W.  544,  17  Ann.  Cas.  723; 
Brown  v.  Brown  (1894),  139  Ind.  653,  39  N.  E. 
152;  Eissler  v.  Hoppel  (1902),  158  Ind.  82,  62  N.  E. 
692;  Trull  v.  Eastman  (1841),  44  Mass.  121,  37 
Am.  Dec.  126;  Nicholson  v.  Caress  (1877),  59 
Ind.  39. 

The  reasons  generally  advanced  by  the  courts 
in  upholding  contracts,  such  as  the  one  before  us,  are 
that,  when  a  child  accepts  and  uses  an  advancement 
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given  and  received  as  his  full  distributive  share 
of  the  estate,  he  is  estopped  from  denying  the  ex- 
press conditions  in  the  instrument  by  virtue  of 
which  he  received  the  advancement  and,  if  he  did 
not  want  to  be  so  bound,  he  should  not  have  re- 
ceived the  same;  and  that  sometimes  the  present 
use  of  a  certain  sum  is  worth  more  to  a  child  than 
the  uncertain  prospect  of  sharing  in  the  parent's 
estate,  although  the  future  share  may  in  the  end 
amount  to  many  times  the  value  of  the  advance- 
ment. There  is  no  inhibition  in  the  law  which 
prohibits  the  child  and  the  parent  taking  into  con- 
sideration the  size  and  character  of  the  estate,  the 
necessities  and  surroundings  of  the  child,  and  from 
this  fix  a  certain  amount  which  when  received  by 
the  child  will-  be  deemed  equivalent  to  the  child's 
full  distributive  portion  of  the  ancestor's  estate  at 
the  time  of  his  death.  And  in  this  connection,  it 
must  be  presumed  that  the  parent  relied  upon  the 
agreement  and,  but  for  it,  would  have  made  a  will, 
which  would  be  binding  upon  the  child.  In 
Brown  v.  Brown^  supra^  658,  the  Supreme  Court 
of  this  State,  said:  ** Indeed,  if  a  father  may, 
by  wiU,  bestow  his  property  upon  some  of  his 
children  to  the  exclusion  of  the  rest,  as  he  un- 
doubtedly may,  there  seems  no  good  reason  why 
he  may  not  enter  into  a  fair  and  open  contract 
with  one  or  more  of  his  children  and  give  in  ad- 
vance all  that  he  is  disposed  to  give."  And  fol- 
lowing the  case  of  Brown  v.  Brown,  supra,  it  was 
held  in  the  case  of  Eissler  v.  Hoppel,  supra;  that 
it  would  be  presumed  that  parents,  dealing  with  the 
natural  objects  of  their  bounty,  would  be  considerate 
of  the  rights  and  interests  and  are,  therefore,  left 
free  to  deal  with  their  heirs  as  they  deem  just,  and 
when  such  contracts,  are  free  from  fraud  and  sup- 
ported by  a  valuable  consideration,  courts  of  equity 
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will  enforce  them  against  the  heirs  after  the  death  of 
the  ancestor,  although  the  contract  may  turn  out 
to  be  disadvantageous  bargains. 

While  the  reason  does  not  appear  from  the  instru- 
ment in  writing  why  appellant  was  confined  to 
the  estate  thus  advanced,  we  must  presume  that 
the  father  had  reasons  for  so  limiting  him  to  the 
estate  advanced.  This  he  could  have  done  by  will, 
as  the  right  to  inherit  is  not  a  natural  nor  an 
inherent  right.  There  being  no  fraud  disclosed 
and  the  quitclaim  and  release  being  based  upon  a 
valuable  consideration,  in  the  light  of  the  authori- 
ties, the  court  did  not  err  in  overruling  appellant's 
demurrer  to  the  cross-complaint  of  appellees  nor 
in  sustaining  appellees'  demurrer  to  appellant's 
aflSrmative  paragraph  of  answer.  Judgment  af- 
finhed. 

Note. — ^Reported  in  111  N.  £.  052.  Penons  entitled  to  saooeed 
to  the  estates  of  intestates,  12  Am.  St.  81.  Bight  of  one  re> 
oeiving  advanoement  and  ezeeuting  release  of  interest  in  estate  to 
share  in  after-acquired  property,  65  L.  R.  A.  578.  Validity  of 
the  sale  of  an  expectancy  by  a  prospeotive  heir,  25  LJR.  A. 
(N.  8.)  436.  Validity  and  effect  of  an  agreement  by  an  heir 
relinquishing  his  expectancy  in  an  estate  in  consideration  of  an 
advancement,  17  Ann.  Gas.  725. 


HlTT  ET  AL.  V.  CaBR. 

[No.  8,529.    Filed  June  22,  1915.    Rehearing   denied  October  15, 

1915.    Transfer  denied  January  7,    1916.    Motion  to  set 

aside  denial  of  transfer  stricken  from  files  May  22, 1916.] 

1.  Judgment. — Parol  Evidence. — Unambigtuma  Tranecript  of  £ec- 
ord. — ^Where  a  defendant  in  a  quiet  titie  suit  alleged  by  way  of 
former  adjudication  that  plaintiff,  "Drusilla  C",  had  been  made 
a  party  defendant  by  the  name  of  "Rosela  C*  in  a  former  suit 
to  quiet  title  to  the  same  land;  that  summons  was  issued  on  the 
complaint  therein  and  served  on  "Drusilla  C",  the  theory  being 
that  "Drusilla  C."  had  been  sued  in  her  wrong  name  and  served 
in  her  true  name,  a  transcript  of  the  record  in  such  former  suit, 
not  showing  the  summons,  but  reciting  that  '*Rosela  C."  was 
duly  summoned  and  defaulted  and  that  Judgment  was  rendered 


MAY  TERM,  1916.  81 


Hitt  et  al.  o.  Carr— 62  Ind.  App.  80. 


against  her,  was  inadmissible  in  evidence  in  the  absence  of  proof 
showing  that  the  summons  was  actually  served  on  plaintiff  and, 
sinoe  the  transcript  was  unambiguous  independent  of  the  summons 
and  the  return  thereon,  "parol  evidence  was  incompetent  for  the 
purpose  of  making  such  proof  of  service  on  plaintiff,  even  on  a 
showing  that  such  summons  had  been  lost.    pp.  90, 92. 

2.  Evidence. — Parol  Evidence. — Unambigtums  Transcript  of  ReC" 
ord, — ^An  unambiguous  transcript  of  the  record  in  a  former  suit 
cannot  be  affected  or  modified  by  parol  evidence,    p.  91. 

3.  Names. — Idem  Sonans, — Issues, — Evidence, — ^Under  an  answer  of 
former  adjudication  alleging  that  plaintiff,  "DrusillaC.",  was 
made  a  party  defendant  in  the  former  action  by  the  name  of 
"Rosela  C."  but  not  presenting  the  issue  of  idem  sorhans^  a  tran- 
script of  the  record  in  such  former  suit  was  not  admissible  on  the 
theory  that  the  names  were  idem  sonans.    p.  92. 

4.  Names. — Idem  Sonans, — ^The  names  "Rosela  Carr"  and  '*Drus- 
ilia  Carr"  are  not  in  fact  idem  sonans,    p.  92. 

5.  JUDQMXNT.  —  Condusioeness.  —  Parties  Bound.  —  Evidence,  —  A 
judgment  is  binding  on  the  parties  or  their  privies,  and  the  effect 
of  a  judgment  must  be  mutual  and  redprooal  to  conclude  the 
parties,  and  no  one  can  take  advantage  of  a'  decree  if  he  would 
not  have  been  prejudiced  by  it  had  it  been  rendered  in  favor  of  the 
adversary  of  the  prevailing  party;  hence  a  transcript  of  tha  judg- 
ment in  a  former  suit,  offered  in  evidence  on  behalf  of  all  de- 
fendants, including  one  who  was  not  a  party  to  the  former  suit, 
was  inadmissible  on  behalf  of  such  defendant,    p.  93. 

6.  Appeal. — Rulings  on  Evidence. — OhjecUons.-^—On  the  over- 
ruling of  an  objection  to  evidence  by  the  trial  court,  only  the 
grounds  of  objection  presented  to  the  trial  court  will  be  considered 
on  api>eal;  but  if  the  objection  is  sustained,  or  the  evidence  ex- 
cluded, the  ruling  will  be  sustained  on  appeal  unless  the  appellant 
shows  it  was  wrong  on  any  theory,  and  the  api>ellee  may  avail 
himself  of  any  valid  objection  to  the  testimony  as  offered,     p.  93. 

7.  Trial. — Evidence, — Admissibility, — Evidence  Not  Competent  as 
to  aU  Parties. — ^There  is  no  reversible  error  in  excluding  evidence 
offered  jointly  in  behxvlf  of  several  parties  where  it  is  incompetent 
as  to  some  of  them,  nor  in  admitting  it,  if  competent  as  to  pome, 
but  in  the  latter  case  its  application  and  effect  must  be  limited  by 
the  trial  court,  and  failure  to  do  so  on  request  of  one  against  whom 
it  is  not  competent  would  be  reversible  error,    p.  94. 

8.  Trial. — Evidence. — Admissibility. — Evidence  Not  Competent  as 
to  aU  Parties. — ^Where  evidence  is  competent  in  behalf  of  some, 
and  incompetent  as  to  other,  joint  parties,  it  should  be  offered  in 
behalf  of  those  in  whose  favor  it  is  competent,  and  when  so  offered 
should  be  received  and  considered  so  far  as  competent,    p.  94. 

9.  Judgment. — Evidence. — Evidence  to  Extend. — Admissibility. — ^The 
testimony  of  an  abstracter  of  titles  that  his  company  made  an 
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abstract  for  a  party  to  the  action;  that  in  preparing  abstracts  it 
was  the  custom  of  the  company  for  some  member  of  the  office  force  to 
run  the  chain  of  title  from  their  abstract  books,  and  then  the  records 
would  be  examined,  notations  made  of  material  data,  including  the 
substance  of  a  complaint,  summons  and  return  thereon  when  in 
any  suit  affecting  the  property;  and  that  he  compared  the  abstract 
with  the  notes,  numbered  the  pages  and  signed  the  oompany's 
name  to  it;  and  that  he  thought  the  abstract  was  compared  with 
the  original  summons  in  a  case  affecting  the  property,  though  he 
had  no  special  recollection  about  the  matter  or  that  he  had  ever 
seen  the  original  summons,  and  did  not  make  the  notes  from  which 
the  abstract  was  prepared,  did  not  know  who  did,  and  that  the 
notes  had  not  been  preserved,  was  inadmissible  to  vary  or  extend  the 
effect  of  the  judgment  in  such  case  beyond  the  scoi>e  indicated 
by  the  judgment  roll  itself,      p.  94. 

10.  Evidence. — Private  Records. — Abstract  of  Title. — AdmissihilUy. 
— ^An  abstract  of  title  is  not  admissible  in  evidence  for  the  purpose 
of  showing  copy  of  portions  of  summons  and  return  in  a  former 
suit  affecting  the  property  abstracted  on  the  theory  that  the  item 
was  a  regular  entry  made  by  third  parties  in  the  due  course  of 
business,  unless  iit  should  appear  that  the  making  of  the  abstract, 
including  the  reference  to  the  summons  and  return,  was  a  part 
of  ihe  res  gestae  of  some  transaction  between  the  parties  to  the 
action  in  which  it  is  offered  and  that  the  entries  were  contempo- 
raneous with  such  transaction  and  made  in  the  regular  coiurse  of 
business,  or  that  they  were  such  entries  made  in  the  due  course  of 
business  in  some  transaction  between  the  party  against  whom  they 
are  offered  and  a  third  party  imder  circumstances  that  gave  them 
probative  value  under  the  issues,     p.  96. 

11.  Evidence. — Private  Records. — Abstracts  of  Tide. — An  abstract 
of  title  prepared  by  an  abstract  company  is  a  private  record  and 
its  admissibility  in  evidence  is  not  governed  by  Uie  rules  applicable 
to  the  admission  of  public  records  and  documents,    p.  96. 

12.  Adverse  Possession.  —  Title. — Evidence. — Sufficiency. — Evi- 
dence showing  that  in  1876,  the  purchaser  of  the  land  in  suit  looked 
at  it  and,  being  satisfied  that  it  was  worthless,  told  plaintiff  that 
if  she  would  live  on  it  she  might  have  it;  that  no  notary  being  con- 
venient he  wrote  off  a  description  and  handed  his  unrecorded  deed 
to  plaintiff  with  a  promise  to  execute  a  deed  to  her  later;  that  no 
deed  was  ever  made,  but  plaintiff  moved  on  the  land,  erected 
buildings  at  various  places  thereon  and  attempted  to  cultivate  it, 
although  it  was  worthless  for  cultivation;  that  she  erected  a  dancing 
pavilion  on  the  lake  front;  that  her  husband  used  the  shore  in  his 
fishing  business  and  erected  structures  necessary  in  such  business; 
that  plaintiff  used  the  land  as  much  as  it  was  possible  to  do  so 
and  from  time  to  time  cut  and  sold  small  timber  growing  thereon; 
that  she  always  asserted  ownership  to  the  exclusion  of  all  other 
claimants  and  resided  thereon  for  more  than  twenty  years,  except 
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for  oocasional  periods  of  temporary  abeenoe,  etc.,  was  sufficient 
to  show  title  by  adverse  possession  to  at  least  a  portion  of  the 
land  in  controversy,    p.  98. 

13.  Adverse  Possession. — Title, — Evidence. — Sufficiency. — ^Where 
there  was  no  failure  of  proof  as  to  any  material  element  to  sustain 
a  finding  of  adverse  possession  the  finding  could  not  be  affected  on 
appeal  by  the  fact  that  some  of  the  evidence  as  to  certain  elements 
was  conflicting,    p.  103. 

14.  Adverse  Possession. — Color  of  Title. — Void  Deed. — ^A  deed  void 
on  its  face,  if  containing  a  description  sufficient  to  identify  the 
land,  may  give  color  of  title  as  effectually  as  though  it  were  regular 
on  its  face,  but  void  for  reasons  dehors  the  instrument,  since  the 
office  of  "color  of  title"  is  merely  to  define  the  extent  of  the  land 
claimed  by  one  asserting  title,    p.  106. 

15.  Adverse  Possession.— "Cotor  of  Tiae.'*—" Claim  of  Title.'*— 
"Color  of  title"  is  that  which  has  the  semblance  or  appearance  of 
title,  either  legal  or  equitable,  but  which  is  in  fact  no  title,  while 
"claim  of  title"  exists  where  one  enters  upon  and  occupies  land 
with  the  intent  to  hold  it  as  his  own  against  the  world  irrespective 
of  any  foundation  for  such  claim,    p.  106. 

16.  Adverse  Possession.— " Cater  of  TiUe.'*—" Claim  of  Titfe."— 
A  claim  of  title,  without  color  of  title,  may  ripen  into  title  to  the 
land  actually  occupied  by  the  claimant,  but  with  color  of  title  his 
title  may  be  i>erfeeted  to  the  whole  tract  indicatM  by  that  which 
gives  th^  color  of  title,  though  he  be  in  actual  possession  of  only  a 
part  of  such  tract,  if  the  part  possessed  is  an  integral  portion  of 
the  whole  tract,     p.  107. 

17.  Adverse  Possession. — Color  of  Title. — Knowledge  by  Holder 
of  Legal  Title. — It  is  essential  to  the  perfection  of  title  by  adverse 
possession  that  the  holder  of  the  legal  title  must  have  actual  or 
constructive  notice  of  the  claim  of  right  or  title  asserted  by  the  one 
in  possession,  but  it  is  not  essential  that  he  have  knowledge  of  the 
existence  of  "color  of  title"  in  the  latter  in  order  that  the  latter 
may  have  the  benefit  thereof  if  it  in  fact  exists,    p.  107. 

18.  Adverse  Possession. — Color  of  Title. — Inairumenls  Con- 
etittUing. — ^An  instrument  in  writing,  or  a  survey,  used  by  a  donor 
of  land  or  referred  to  by  him  in  making  a  parol  gift  of  land,  imder 
and  in  pursuance  of  which  the  donee  has  taken  possession,  will  give 
oolor  of  title,  though  it  does  not  purport  to  convey  the  land  to 
such  donee,  if  it  so  describes  the  land  as  to  enable  the  donee  to 
ascertain  therefrom  the  boundaries  and  extent  thereof,    p.  107. 

19.  Adverse  Possession. — Color  of  Title. — Party  Conferring. — 
In  the  absence  of  a  statute  requiring  it,  the  grantor  or  donor  of 
lands,  or  one  from  whom  it  is  claimed  by  descent,  may  confer  color 
of  title  without  himself  having  any  kind  or  semblance  of  title  to 
the  property,    p.  108. 

20.  Adverse  Possession. — Color  of  Title. —  Instruments  Con- 
stituting.— A  forged  deed,  or  a  lost  deed,  the  contents  of  which 
have  been  proven,  may  give  color  of  title,    p.  108. 
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21.  Etidknce. — Parol  Evidence. — Loet  Deeds, — Color  of  Title. — ^The 
oontento  of  an  instminent  describiiig  land  conveyed  or  given  to  a 
claimant,  and  which  has  been  lost  or  is  beyond  the  jurisdiction 
of  the  courts  may  be  proved  by  parol  for  the  piurpoee  of  showing 
color  of  title,    p.  106. 

22.  Advebsb  PoBSBSSiON.^^otor  of  Title, — What  Canstitules. — 
While^as  a  ireneral  rule  color  of  title  arises  only  from  an  instrument 
in  writing  describing  the  land  claimed,  a  state  of  facts,  pursuant  to 
whioih  the  claimant  is  in  possession,  and  which  facts  of  themselves 
show  the  character  and  extent  of  his  entry  and  claim,  may  suffi- 
ciently perform  the  office  of  color  of  title  upon  which  to  base  a 
title  by  adverse  possession,  not  only  to  the  land  actually  occupied 
by  the  claimant,  but  to  the  full  extent  of  the  claim  as  thus  shown. 
p.  108. 

23.  Adverse  Possebbion. — Extent  of  Poseessian, — Findings. — Cou' 
dusivenese. — ^Where  the  question  of  whether  plaintiff  was  in  actual 
possession  of  all  the  land  claimed  was  an  issuable  fact,  a  finding  for 
plaintiff  on  that  issue,  if  warranted  by  the  evidence,  is  conclusive 
on  appeal,    p.  114. 

24.  AovEBSE  Possession. — Evidence. — Acts  of  Ownership, — Oc- 
cupancy.— Character  of  Land. — ^The  character  of  real  estate  claimed 
by  adverse  possession  is  of  controlling  influence  in  determining 
what  acts  of  ownership,  use  and  occupancy  will  suffice  to  show 
possession  of  tHe  whole  tract  claimed,  andSftheixMssessionandother 
acts  of  ownership  are  such  as  are  reasonably  adapted  to  and  in 
keeping  with  the  beneficial  use  that  may  be  reasonably  made  of 
such  lands,  and  are  such  as  are  usually  practiced  by  owners  of 
similar  lands  in  that  vicinity  and  at  the  time  in  question,  and 
such  possession  and  acts  of  ownership  are  exercised  in  disregard  of 
all  conflicting  claims  without  permission  from  any  one,  the  inference 
of  actual  possession  of  the  whole  tract  is  warranted,    p.  114. 

25.  Adverse  Possession. — Acts  Constituting. — Adverse  possession 
which  affects  the  right  of  the  true  owner  is  that  which  exists  and 
appears  on  the  land  itself,  and  where  the  occupancy  is  such  as  to 
indicate  ownership  and  to  furnish  to  the  real  owner,  upon  inquiry, 
information  of  the  occupant's  claim  of  title,  and  the  character  and 
extent  of  his  possession,  it  is  sufficient,    p.  115. 

26.  Adverse  Possession. — Evidence. — Sufficiency. — Color  of  Title. — 
Evidence  showing  that  in  1876  the  owner  of  land  bordering  on 
Lake  Michigan,  believing  that  the  same  was  of  no  value,  told 
plaintiff  that  if  she  would  live  on  it  she  could  have  it,  and  gave  her 
the  deed  held  by  him  with  the  promise  to  execute  and  send  her 
a  deed  later;  that  plaintiff  thereafter  returned  the  deed  requesting 
the  owner  to  execute  her  a  deed,  but  that  no  deed  was  ever  made; 
that  plaintiff  lived  on  the  property  from  the  date  of  its  presentation 
to  her  continuously  for  more  than  twenty  years,  excepting  for 
occasional  periods  of  temporary  absence;  that  she  caused  buildings 
to  be  erected  at  various  places  on  the  land  and  made  attempts  to 
cultivate  it,  but  that  it  was  worthless  for  cultivation;  that  she 
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ereoted  a  H^nmwg  pavilion  on  the  lake  front;  that  her  husband  used 
the  shore  in  his  fishing  business  and  erected  structures  necessary 
in  such  business;  that  plaintifif  used  the  land  as  much  as  it  was 
possible  to  do  so  and  from  time  to  time  cut  and  sold  small  timber 
growing  thereon;  that  she  always  asserted  ownership  to  the  entire 
tract  to  the  exclusion  of  all  other  claimants,  etc.,  established  title 
by  adverse  possession  in  plaintiff  to  the  land  in  controversy  either 
on  the  theory  that  the  deed  left  in  her  possession  by  the  alleged 
donor  gave  her  color  of  title,  or  that,  independent  of  the  question 
of  color  of  title  she  had  such  actual,  visible,  hostile  and  uninter- 
rupted possession  under  claim  of  ownership  as  to  perfect  her  title, 
p.  117. 

27.  Witnesses. — Competency, — Transactions  With  Deceased  Persons, 
— Statute. — Plaintiff,  suing  to  quiet  title  to  land  aUeged  to  have 
been  given  to  her,  was  not  incompetent  under  §522  Bums  1914, 
(499  R.  S.  1881,  to  testify  as  to  the  transaction  with  the  donor  and 
as  to  the  contents  of  a  deed  at  that  time  left  in  her  possession,  on 
the  ground  that  one  of  the  defendants  claimed  an  interest  by 
inheritance  from  her  parents  who  had  died  long  prior  to  such 
transaction,  since  plaintiff's  claim  was  not  fotmded  on  a  ^ntraot 
with  or  demand  against  defendant's  ancestor  "to  obtain  title  to, 
or  possession  of,  property  *  *  *  of,  or  in  right  of  such  ancestor," 
and  the  phrase  ^'or  to  affect  the  same  in  any  manner," 
as  found  in  the  statute,  refers  to  the  property  mentioned  in  the 
statute  and  does  not  bring  in  a  new  class  of  cases  not  ''founded 
on  a  contract  with  or  demand  against  the  ancestor."    p.  118. 

28.  Trial. — Evidence. — AdmissihUity. — Evidence  Not  Competent 
as  to  all  Parties, — ^Where  evidence  as  to  transactions  between 
plaintiff  and  the  donor  of  land  to  which  plaintiff  sought  to  have 
title  quieted  was  otherwise  admissible,  plaintiff  was  not  incompetent 
to  testify  under  §522  Bums  1914,  §499  R.  S.  1881,  by  reason  of 
the  mere  fact  that  one  of  the  defendants  claimed  an  undivided 
interest  by  inheritance,  since,  if  the  testimony  of  plaintiff  was 
incompetent  as  to  such  defendant,  it  would  have  been  the  duty  of 
the  court  to  admit  it  and  limit  its  application  by  instructions  to 
the  jury.     p.  121. 

29.  Evidence. — Declarations. —  Res  Gestae. —  Admissibility. —  Evi- 
dence given  by  the  claimant  of  land  by  adverse  possession,  and  by 
the  members  of  her  family  and  other  witnesses,  relating  to  declara- 
tions made  and  acts  performed  while  in  possession  of  the  land, 
relating  to  the  character  and  extent  of  claimant's  possession  and 
the  use  and  control  of  the  land  by  her  and  such  members  of  her 
family  under  her  directions,  was  competent  to  qualify,  explain 
and  characterize  such  possession,  since  such  declarations  and  acts 
were  part  of  the  res  gestae  of  the  continuing  act  of  possession. 
p.  121. 

30.  Plbadinq. — Complaint, — Amended  Complaint. — Change  of 
Venue. — ^Where,  in  a  suit  to  quiet  title,  a  verdict  was  returned 
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oontaming  a  correct  4e8<!ription  of  the  land  in  question,  the  filing 
of  an  amended  complaint  after  change  of  venue  was  taken  to 
another  coimty,  containing  a  corrected  description  identical  with 
that  contained  in  such  verdict,  was  unobjectionable,  p.  122. 

31.  Pleading. — Complaint. — Amendment, — The  amendment  of  the 
description  in  a  complaint  to  quiet  title,  so  as  to  correctly  describe 
the-  land  involved,  is  legitimate  and  is  not  ground  for  reversal, 
especially  in  the  absence  of  any  showing  that  defendants  were 
prejudiced,  misled  or  deprived  of  any  defense  thereby,    p.  122. 

32.  Adversb  Possbbsion. — Evidence. — Sufficiency, — The  evidence 
was  not  insufficient  to  support  plaintiffs  claim  of  ownership  and 
title  by  adverse  possession,  on  the  theory  that  the  possession  was 
in  plaintiff's  husband,  because  of  the  mere  fact  that  he  drove 
trespassers  from  the  land,  where  there  was  evidence  tending  to 
prove  all  the  essential  elements  of  adverse  possession  in  plaintiff 
and  to  show  that  the  husband  drove  trespassers  off  at  her  direction, 
p.  123. 

33.  Husband  and  Wife. — Acquieition  of  Tide  by  Wife. — Adverse 
Possession, — ^A  woman  is  not  precluded  from  taking  and  holding 
the  exclusive  possession  of  land  by  the  mere  fact  that  she  is  married, 
though  her  marital  relation  is  proper  to  be  considered  along  with 
other  evidence  bearing  on  the  question  of  possession  in  her.    p.  124. 

34.  Appeal. — Review.-^  Verdict, — Conclusiveness. — Although  the 
evidence  is  confiioting,  if  there  is  no  failure  of  evidence,  a  verdict 
based  thereon  is  conclusive,  since  the  court  on  appeal  cannot  weigh 
or  ignore  evidence,     p.  124. 

From  Laporte  Superior  Court;  James  F.  Gallaher^ 
Special  Judge. 

Action  by  Drusilla  Carr  against  Rosa  M.  B.. 
Hitt  and  others.  From  a  judgment  for  plaintiff, 
the  defendants  appeal.     Affirmed. 

Erwin  McDowell^  John  H.  Gillette^  Osborne  & 
McVey,  Meeker  &  Hershman^  Hodges  &  Ridgley 
and  John  R.  Cockran^  for  appellants. 

Henry  Warrum^  Ballard  &  Stanton^  D.  E.  Kelley 
and  A.  C.  Carver^  for  appellee. 

John  L.  Davidson  and  Korbly  &  New^  Amid 
Curiae. 

Felt,  J. — This  suit  was  brought  by  appellee 
against  appellants  and  others  to  quiet  title  to 
certain  real  estate.     There  were   two  paragraphs 
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of  amended  complaint.  The  first  contains  the 
usual  formal  averments  to  quiet  title  and  alleges 
that  appellee  is  the  owner  in  fee  simple  of  real 
estate  in  Lake  Coimty,  Indiana,  described  as 
follows:  **Lot  one  (1)  in  section  thirty-one  (31) 
in  township  thirty-seven  (37)  north,  range  seven 
(7),  west,  of  the  second  principal  meridian,  and 
all  that  part  of  said  section  thirty-one  (31)  lying 
north  and  west  of  said  lot  one  (1)  above  described, 
being  all  of  the  land  lying  south  of  lake  Michigan 
and  north  and  west  of  the  Grand  Calumet  river 
in  said  section  thirty-one  (31)".  It  is  also  alleged: 
**That  on  or  about  the  month  of  March,  1876, 
this  plaintiff  imder  claim  of  right  and  color  of  title 
took  the  exclusive  possession,  control,  and  abso- 
lute dominion  and  use  of  all  the  said  real  estate, 
and  has  continuously  imder  said  claim  of  right, 
with  fuU  notice  to  the  world,  since  said  time, 
lived  upon,  occupied,  cultivated,  as  far  as  said 
real  estate  was  possible,  or  susceptible  of  cultiva- 
tion, cultivated,  improved,  and  used  all  of  said 
real  estate  for  every  purpose  to  which  it  was  adapted, 
or  of  which  it  was  capable  of  use,  and  during  all 
of  said  time  has  asserted,  exercised,  and  claimed 
the  absolute  ownership,  unrestricted  right,  use  and 
title  of  and  in  all  of  said  real  estate;  that  for  more 
than  twenty  years  continuously  last  past,  she  has 
had,  imder  claim  of  right,  the  actual,  hostile,  open, 
notorious,  exclusive  and  continuous  possession  of 
said  real  estate,  and  of  every  part  thereof;  that 
plaintiff's  said  claim  and  use  and  enjoyment  of 
said  real  estate,  as  aforesaid,  has  been  adverse, 
visible,  and  uninterrupted,  during  all  of  said  time." 
The  second  paragraph  alleges  that  appellee  is 
the  owner  in  fee  simple  of  the  real  estate  described 
in  the  first  paragraph  of  amended  complaint,  and 
also  contains  the  usual  averments  to  quiet  title, 
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which  are  omitted  here  because  not  controverted. 

Appellants,  other  than  Rosa  M.  B.  Hitt,  separate- 
ly demurred  to  each  paragraph  of  amended  com- 
plaint, on  the  ground  that  the  facts  alleged  are 
insufficient  to  state  a  cause  of  action.  Each 
demurrer  was  overruled  and  an  exception  taken. 
Appellant  Rosa  M.  B.  Hitt  answered  by .  general 
denial  each  of  the  allegations  of  the  amended 
complaint  as  to  all  land  lying  north  of  the  Indian 
boundary  line,  also  known  as  the  ''ten  mile''  line. 
She  also  filed  a  second  paragraph  of  answer  in 
which  she  alleged  in  substance  that  the  ''defendant 
Mary  H.  B.  Hitt  and  Winchester  W.  HaU",  in 
August,  1903,  were  the  owners  of  all  the  fractional 
quarter  west  of  the  Calumet  River  and  north  of 
the  Indian  boimdary  line,  of  the  north  half  of 
section  31,  township  37  north,  range  7  west,  of  the 
second  principal  meridian,  containing  64.51  acres; 
that  on  August  28,  1903,  said  owners  filed  suit  in 
the  circuit  court  of  Lake  Goimty,  Indiana,  against 
a  large  number  of  persons  to  quiet  title  to  said  real 
estate  and  appellee  was  a  party  to  the  suit  imder 
the  name  of  "Rosela  Carr";  that  summons  was 
duly  issued  and  served  on  "Drusilla  Carr";  that 
Drusilla  Carr  did  not  appear  and  was  defaulted 
and  judgment  was  duly  entered  against  her  quieting 
the  title  to  said  real  estate  in  said  Hitt  and  Hall, 
which  judgment  is  in  fuU  force  and  effect;  that 
since  the  rendition  of  said  judgment  she  (Rosa 
M.  B.  Hitt)  has  acquired  an  interest  in  said  real 
estate  from  said  Mary  H.  B.  Hitt  by  conveyance. 
By  her  third  paragraph  of  answer,  appellant  Rosa 
M.  B.  Hitt  disclaimed  any  interest  in  the  other 
real  estate  described  in  appellee's  amended  com- 
plaint. 

Appellant  Arza  B.  Hitt  filed  answers  similar 
to  those  of  Rosa  M.  B.  Hitt,  in  which  he  alleges 
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that  since  title  to  said  real  estate  was  quieted  in 
Mary  H.  B.  Hitt  and  appellant  Hall,  he  has  ac- 
quired an  interest  therein  by  conveyance  from 
Mary  H.  B.  Hitt.  Appellant  Hall  also  filed 
answers  similar  to  those  of  Rosa  M.  B.  Hitt.  Ap- 
pellant Mathieu  filed  answer  in  two  paragraphs, 
the  first  of  which  was  similar  to  the  answer  of 
Rosa  M.  B.  Hitt.  The  second  paragraph  alleges 
that  appellant  Mathieu  and  certain  other  parties 
in  August,  1903,  were  the  owners  of  an  imdivided 
one-sixth  part  of  the  real  estate  described  in  ap- 
pellee's amended  complaint,  as  tenants  in  common 
with  one  Mary  H.  B.  Hitt  and  appellant  Hall. 
The  answer  then  alleges  the  facts  about  the  suit 
of  appellant  HaU  and  Mary  H.  B.  Hitt,  in  1963, 
to  quiet  title  to  said  real  estate,  and  avers  that 
since  the  rendition  of  the  judgment  in  that  case 
she  has  acquired  certain  interests  in  said  real  estate 
from  said  persons,  other  than  the  plaintiffs  in  that 
suit,  and  now  owns  the  imdivided  one-sixth  part 
thereof  as  tenant  in  common  with  the  other  ap- 
pellants who  are  alleged  to  own  the  imdivided 
five-sixths  part  of  said  real  estate;  that  the  title 
acquired  by  the  plaintiffs  in  said  suit  to  quiet  title 
in  1903  enured  to  her  benefit  by  reason  of  the  fact 
that  at  the  time  the  judgment  was  rendered 
she  was  an  owner  as  tenant  in  common,  with  the 
plaintiffs  in  the  suit,  of  the  real  estate  to  which 
the  title  was  quieted  as  aforesaid.  Appellee  replied 
to  the  special  answers  by  general  denial. 

Appellant  Mathieu  filed  a  cross-complaint  against 
appellee  to  quiet  her  title  to  the  portion  of  the 
real  estate  she  claimed  to  own.  To  this  cross- 
complaint,  appellee  filed  a  general  denial.  The 
cause  was  tried  by  a  jury  and  a  verdict  was  returned 
in  favor  of  appellee  on  her  amended  complaint 
and  in  her  favor  on  the  cross-complaint  of  appellant 
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Mathieu.  Judgment  was  rendered  on  the  verdict 
quieting  appellee's  title  to  the  real  estate  described 
in  her  amended  complaint. 

The  errors  assigned  and  relied  on  for  reversal 
are:  (1)  The  overruling  of  appellants'  motion  for 
a  new  trial;  (2)  the  overruling  of  the  separate  motion 
of  each  of  the  appellants  for  a  new  trial;  (3)  that 
the  Laporte  Superior  Court  had  no  jurisdiction 
of  a  part  of  the  real  estate  involved  in  the  judgment 
of  that  court,  viz.,  as  to  the  land  lying  north  of  lot 
No.  2  thereof,  according  to  the  government  plat. 
A  new  trial  was  asked  on  the  groimds :  (1)  That 
the  verdict  of  the  jury  is  not  sustained  by  sxifficient 
evidence;  (2)  that  the  verdict  is  contrary  to  law, 

(3)  That  the  court  erred  in  refusing  to  give  to  the 
jury  certain  instructions  tendered  by  appellants; 

(4)  in  giving  to  the  jiuy  certain  instructions;  (5) 
in  the  admission  of  certain  evidence;  (6)  in  per- 
mitting appellee  to  testify  in  answer  to  certain 
questions;  (7)  in  excluding  certain  evidence  offered 
by  appellants;  (8)  and  in  refusing  to  permit  ap- 
pellants to  read  in  evidence  a  certified  copy  of  the 
record  in  the  case  of  Hittj  et  al.  v.  lAghtenerj  et  al.^ 
cause  No.  6,444  of  the  Lake  Circuit  Court. 

We  first  consider  the  alleged  error  in  excluding 

the  transcript  of  the  record  oflfered  in  evidence. 

The  several  answers  of  former  adjudication 

1.  allege  that  appellee  was  made  a  party  defen- 
dant to  the  former  suit  to  quiet  title  by  the 
name  of  ^'Bosela  Carr";  that  summons  was  issued 
on  such  complaint,  but  was  served  on  **Drusilla 
Carr",  The  answers  do  not  proceed  on  the  theory 
that  the  names  are  idem  Bonans  or  that  appellee  was 
commonly  known  as  "Rosela  Carr'',  but  upon  the 
theory  that  **Rosela  Carr"  was  sued  and  the  process 
against  her  was  served  on  "Drusilla  Carr",  the 
appellee  in  this  suit.     In  other  words,  that  Drusilla 
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Garr  had  been  sued,  in  her  wrong  name  and  served 
in  her  true  name.  Appellant  Mathieu  was  not  a 
party  to  the  former  suit.  The  record  was  offered 
in  evidence  on  behalf  of  all  the  defendants  and  was 
objected  to,  on  the  ground  that  it  does  not  show 
that  appellee  was  a  party  to  that  suit ;  that  she  was 
served  with  process;  that  she  was  defaulted;  that 
she  appeared  to  the  action,  or  that  judgment  was 
taken  against  her.  Appellants  urged  the  admission 
of  the  transcript  in  evidence  on  the  ground  that  they 
had  shown  the  loss  of  the  summons,  and  that  the 
names  were  "substantially  idem  sonans.'*  The 
name  of  appellee  does  not  appear  in  the  transcript 
offered  in  evidence,  but  the  name  ''Rosela  Carr" 
does  appear  throughout  the  record  of  the  proceed- 
ings. The  transcript  offered  in  evidence  shows 
that  "Rosela"  Carr  was  duly  summoned;  that  she 
was  defaulted,  and  that  judgment  was  rendered 
against  her.  Appellants  did  not  claim  that  they 
had  offered  proof  to  show  that  the  summons  in  the 
case  issued  against  '^Rosela"  Carr  had  been  served 
on  appellee,  nor  did  they  state  to  the  trial  court  that 
they  proposed  to  make  such  proof.  The  transcript 
of  the  judgment  rendered  against  ''Rosela"  Carr 
would  not  tend  to  prove  the  allegation  of  the 
answer  that  the  summons  issued  against  ''Rosela" 
Carr  had  been  served  on  appellee.  The  transcript 
shows  that  "Rosela  Carr"  was  duly  served  with 
process,  and  that  upon  her  failure  to  appear  and 
answer  the  complaint,  she  was  defaulted  and  judg- 
ment was  rendered  against  her^  So  far  as  the 
record  of  the  proceedings  is  evidenced  by  the 
transcript,  it  is  imambiguous  and  can  not  be 
affected  or  modified  by  parol  evidence. 
2.  Mitten  v.  CdswelJrRunyan  Co.  (1913),  52 
Ind.  App.  621,  527,  528,  99  N.  E.  47,  and 
cases  cited.     Until  evidence  was   offered   tending 
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to  prove  that  the  summons,  not  shown  by  the 
transcript  though  legally  a  part  of  the  record, 

1.  was  actually  served  on  appellee,  the  record 
.  of  the  judgment  was  not  admissible  in  evi- 
dence, and  could  only  be  received  after  such  proof 
had  been  made,  for  the  purpose  of  proving  what  was 
adjudicated.  Mitten  v.  CdswelURunyan  Co.^  supra^ 
625. 

l^he  issue  raised  by  the  answer  was  one  of  iden- 
tity of  person.  As  already  shown,  it  Is  not  averred 
that  "Rosela"  and  "Drusilla"  are  idem  eonana^ 
nor  that  appellee  was  commonly Imown  as  ''Rosela,'' 
but  it  is  clearly  averred  that  the  process  was  issued 
against  '"Rosela"  and  served  on  Drusilla  Carr,  the 
appellee  in  this  case.  To  sustain  this  answer 
required  proof  that  the  summons  was  actually 
served  on  appellee  and  that  the  return  on  the  sum- 
mons showed  service  on  Drusilla  Carr,  else  there 
would  be  no  basis  of  ambiguity  in  the  record  that 
would  permit  parol  proof  to  show  anything  dif- 
ferent from  that  which  appears  on  the  face  of  the 
judgment  roU  independent  of  the  summons  and  the 
return  thereon.  The  loss  of  the  summons  did  not 
aid  the  offer  of  the  unambiguous  transcript  of  the 
judgment  roll,  though  it  would  be  an  important 
consideration  when  proof  was  offered  of  the  con- 
tents of  the  summons  and  the  return  thereon. 
The  statement   that   the  names  were  idem 

3.  sonans  did  not  render  the  transcript  admissi- 
ble, (1)  because  the  special  answer  does  not 
present    such    issue,    and    (2)    because    the 

4.  names  are  not  in  fact  idem  sonans.  Jenkins 
V.  Steele  (1913),  66  Ind.  App.  11,  102  N.  E. 

139,  103  N.  E.  365,  and  cases  cited;  State  v.  Mc- 
Cormick  (1895),  141  Ind.  685,  40  N.  E.  1089. 

As  already  shown,  the  offer  of  the  transcript  was 
made  jointly  by  all  the  appellants,  and  appellant 
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Mathieu  was  not  a  party  to  the  judgment.     Aside 
from  the  reasons  abeady  shown,  the  tran- 

5.  script  was  not  competent   evidence  in  her 
behalf,    notwithstanding    the    averments    of 

her  answer  that  she  was  a  tenant  in  common  with 
the  plaintiffs  in  that  suit  and  had  acquired  addi- 
tional interests  in  the  real  estate  from  parties  other 
than  her  coappellants,  since  the  rendition  of  the 
judgment,  the  record  of  which  was  offered  in  evi- 
dence. A  judgment  is  binding  on  parties  or  their 
privies,  and  the  effect  of  the  judgment  must 
be  mutual  and  reciprocal  to  conclude  the 
parties.  No  one  can  take  advantage  of  a  decree  if 
he  would  not  have  been  prejudiced  by  it,  had  it 
been  rendered  in  favor  of  the  adversary  of  the 
prevailing  party.  Maple  v.  Beach  (1873),  43  Ind. 
51,  68;  Hoosier  Stone  Co.  y.  Louisville,  etc.^  R.  Co. 
(1892),  131  Ind.  576,  582,  31  N.  E.  365;  FinUy  v. 
CathcaH  (1898),  149  Ind.  470,  477,  48  N.  E.  586, 
49  N.  E.  381,  63  Am.  St.  292;  1  Freeman,  Judg- 
ments (4th  ed.)  §159;  24  Am.  and  l^ng.  Ency. 
Law  730;  23  Cyc  1238-1253. 

When  an  objection  to  the  admission  of  evidence 
is  overruled,  no  grounds  of  objection  will  be  con- 
sidered on  appeal,  except  those  presented  to  the 
trial    court.     But,    where    an    objection    is 

6.  sustained  or  the  evidence  has  for  any  reason 
been  excluded,  the  ruling  will  be  sustained 

unless  the  complaining  party  shows  that  the  ruling 
was  wrong  on  any  theory.  If  an  objection  is  made 
and  sustained,  and  the  party  who  offered  the 
evidence  takes  an  appeal,  the  appellee  on  appeal  may 
avail  himself  of  any  valid  objection  to  the  testimony 
as  offered,  and  is  not  limited  by  the  objection 
made  at  the  time  the  evidence  was  excluded.  Haas 
V.  C.  B.  Conesy  etc.,  Co.  (1900),  25  Ind.  App.  469, 
471,  68  N.  E.  499;   Whitney  v.  State  (1900),   164 
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Ind.  573,  677-578,  57  N.  E.  398;  Leach  v.  Dickerson 

(1896),   14  Ind.   App.   375,   376,  42  N.  E.   1031. 

Appellee  did  not  object  on  the  ground  that 

7.  the  offer  was  made  on  behalf  of  all  the  ap- 
pellants,  and   that   appellant   Mathieu  was 

neither  a  party  nor  a  privy  to  the  judgment,  but 
if  the  evidence  had  been  otherwise  admissible,  the 
trial  court  did  not  commit  reversible  error  in  ex- 
cluding it,  when  offered  jointly  on  behalf  of  all  the 
appellants  in  the  manner  above  shown.  Where 
evidence  is  offered  jointly  on  behalf  of  several 
parties,  which  is  competent  in  behalf  of  some,  and 
incompetent  as  to  others  in  whose  behalf  it  is 
offered,  it  is  not  reversible  error  to  exclude  it  when 
so  offered.  Fowler  v.  Newsom  (1910),  174  Ind. 
104,  113,  90  N.  E.  9;  Malone  v.  Stickney  (1883), 
88  Ind.  594,  597.  Where  it  is  competent  as  to 
part,  it  would  not,  however,  be  reversible  error  to 
admit  it,  but  it  would  in  such  case  be  the  duty  of 
the  trial  court  to  limit  its  application  and  effect 
according  to  its  competency,  and  it  would  be 
reversible  error  to  fail  so  to  do  on  request  of  a 
party  against  whom  it  was  not  competent.  Where 
evidence   is   competent   in   behalf   of   some, 

8.  and  incompetent  as  to  other,  joint  parties, 
it  should  be  offered  on  behalf  of  those  in  whose 

favor  it  is  competent,  and  when  so  offered  should 
be  received  and  considered  so  far  as  competent. 
Benjamin  v.  McElwaine-Richards  Co.  (1894),  10 
Ind.  App.  76,  82,  37  N.  E.  362;  ThisOewaite  v. 
Thistlewaite  (1892),  132  Ind.  355,  357,  31  N.  E. 
946;  Smith  v.  Meiser  (1894),  11  Ind.  App.  468, 
470,  38  N.  E.  1092. 

Appellants  showed  that  search  for  the  summons 

issued  in  the  case  of  Hitt  v.  Lightener^  et  aLfSupra,  had 

been  made  and  that  it  could  not    be  found. 

9.  They  then  offered  to  prove  the  contents  of  the 
return  on  the  summons  by  Walter  L.  Allman, 
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an  abstracter  of  titles,  who  testified  that  his  com- 
pany had  made  an  abstract  of  title  for  appellant 
Hall  for  a  part  of  section  31 »  north  of  the  Indian 
boimdary  line,  in  July,  1906,  He  testified  that  in 
preparing  abstracts  it  was  the  custom  of  his  com- 
pany for  some  member  of  the  office  force  to  rim  the 
chain  of  title  from  their  abstract  books  and  then  the 
records  would  be  examined,  notations  be  made  of 
all  material  data,  including  the  substance  of  a 
complaint,  summons  and  return  thereon  when  the 
sidt  affected  the  property;  that  he  himself  compared 
the  abstract  with  the  notes,  numbered  the  pages 
and  signed  the  firm  name  to  the  Hall  abst;ract; 
that  he  thought  the  abstract  was  compared  with  the 
original  summons  in  said  case ;  that  he  had  no  special 
recollection  about  the  matter  and  no  definite  rec- 
ollection that  he  ever  saw  the  original  summons; 
that  he  did  not  make  the  notes  from  which  the 
abstract  was  prepared,  did  not  know  who  did 
make  them,  and  the  notes  had  not  been  preserved. 
By  this  proof  appellants  seek,  in  a  collateral  pro- 
ceeding, to  extend  the  effect  of  a  judgment  beyond 
the  scope  indicated  by  the  judgment  roll  itself. 
The  witness  does  not  show  that  he  knew  the  con- 
tents of  the  summons  and  return  from  any  personal 
knowledge  or  from  having  seen  the  originals,  but 
that  his  information  was  obtained  from  notes,  or 
secondary  evidence,  procured  by  some  member  of 
the  office  force.  His  opinion  that  the  abstract  was 
compared  with  the  originals,  based  on  his  whole 
statement  shows  that  it  was  his  conclusion  based 
on  his  idea  of  the  abstract  company's  manner  of 
doing  business,  and  not  on  any  actual  knowledge 
of  the  facts  in  this  particular  instance,  nor  from  any 
inspection  of  the  originals  made  by  him  at  any  time 
or  place.  Information  so  remote  from  original 
sources,  so  general  and  indefinite  in  its  character 
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is  not  admissible  as  proof  to  vary  or  extend  the 
effect  of  a  judgment  regular  on  its  face.  1  Elliott, 
Evidence  §§461,  462;  2  EUiott,  Evidence  §§1476, 
1477,  1478;  1  Wigmore,  Evidence  §§666-659,  666; 
2  Ency.  Evidence  264;  Wiggins  v.  Holley  (1868), 
11  Ind-  2,  11. 

A  portion  of  the  abstract  of  title  made  for  ap- 
pellant Hall  as  above  shown  was  offered  in  evidence 
for  the  piu^ose  of  showing  the  abstracter's 

10.  memoranda  or  copy  of  portions  of  the  sum- 
mons and  return  in  question.     The  abstract 

was  excluded  and  appellants  contend  that  it  should 
have  been  admitted  on  the  theory  that  it  was  a 
regular  entry  made  by  third  parties  in  the  due 
course  of  business.  To  be  admissible  under  the 
rule  invoked,  it  should  appear  that  the  making  of 
the  abstract,  including  the  reference  therein  to  the 
summons  and  the  return  of  the  sheriff  thereon,  was 
a  part  of  the  res  gestae  of  some  transaction  between 
appellee  and  appellants^  and  that  the  entries  offered 
in  evidence  were  contemporaneous  with  such  trans- 
actions, and  made  in  the  regular  course  of  business, 
or  that  they  were  such  entries  made  in  the  due 
course  of  business  in  some  transaction  between 
appellee  and  a  third  party  imder  circumstances  that 
gave  the  entries  probative  value  imder  the  issues  of 
the  case  on  trial.  The  offer  made  was  a  private 
entry  and  the  rules  applicable  to  the  ad- 

11.  mission    of   public   records    and    documents 
have  no  application.     There  is  no  fact   or 

circumstance  shown  which  so  connects  appellee 
with  the  making  of  the  abstract  as  to  render  it 

competent  evidence  against  her  under  the 
10.   issues  of  the  case.     State^  ex  rel.  v.  Central^ 

etc.,  Bridge  Co.  (1912),  49  Ind.  App.  544, 
549,  97  N.  E.  803,  and  cases  cited;  Johnson  v. 
Zimmerman  (1908),  42  Ind.  App.  165,  173,  84  N.  E. 
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541;  Fleming  v.  Yo^t  (1894),  137  Ind.  95,  97,  36 
N.  E.  705;  Place  v.  Baugher  (1902),  159  Ind.  232, 
234,  64  N.  E.  852;  Rouyer  v.  Miller  (1896),  16  Ind. 
App.  519,  526,  44  N-  E.  51,  45  N.  E.  441,  443,  61 
N.  E.  683;  Barnett  v.  Lucas  (1901),  27  Ind.  App. 
441,  443;  1  Elliott,  Evidence  §§454-456,  459-462; 
1  Greenleaf,  Evidence  §§115-120;  Culver  v.  Waters 
(1910),  248  111.  163,  167,  93  N.  E.  747.  We  find 
no  instance  where  the  rule  of  admitting  the  account 
or  other  books  of  third  parties  as  evidence  has  been 
carried  to  the  extent  contended  for  by  appellants 
in  the  case  at  bar.  The  entries  of  books  in  a  bank 
have  been  received  to  show  the  state  of  the  account 
of  a  depositor  who  was  in  litigation  with  a  third 
party,  but  in  such  instance  the  person  against  whom 
the  evidence  was  received  was  a  party  to  the  trans- 
action with  the  bank  and  the  entries  received  as 
evidence  were  a  part  of  the  res  gestae  of  such  trans- 
actions. But  here  the  abstract  was  compiled  long 
after  the  issuance  and  return  of  the  summons,  and 
appellee  was  in  no  way  a  party  to  the  making  of  the 
abstract  which,  at  most,  was  only  the  private 
memoranda  of  the  abstract  company,  purporting 
to  give  a  digest  or  summary  of  the  public  records 
affecting  the  real  estate  for  which  the  abstract  was 
prepared.  Aside  from  the  character  of  the  instru- 
ment offered,  it  was  wanting  in  the  essential  element 
of  being  a  part  of  the  res  gestae  of  any  transaction 
to  which  appellee  was  a  party  and  was  therefore 
properly  refused  as  evidence.  Marks  v.  Box  (1913), 
54  Ind.  App.  487,  500,  103  N.  E.  27;  Culver  v.  Marks 
(1890),  122  Ind.  554,  563,  23  N.  E.  1086,  7  L.  R.  A. 
489,  17  Am.  St.  377;  Cleland  v.  Applegate  (1894), 
8  Ind.  App.  499,  500,  35  N.  E.  1108;  Myer  v.  Brown 
(1902),  130  Mich.  449,  90  N.  W.  285;  State,  ex  rel  v. 
Central^  etc.,  Bridge  Co.,  supra.  The  cases  cited 
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by  appellants  where  abstracts  of  title  have  been 
received  in  evidence  in  states  having  statutes  that 
make  them  admissible,  under  certain  specified  con- 
ditions, have  no  application  to  the  question  pre- 
sented here. 

The  evidence  relating  to  color  of  title  and  ap- 
pellee's possession  and  use  of  the  land,  omitting 
many  details,  is  in  substance  as  follows:  Appellee 
testified  that  in  March,  1876,  she  and  her 
12.  husband  were  living  near  the  land  in  con- 
troversy at  what  was  called  *'the  blowout"; 
that  a  Mr.  Bingham  came  to  their  house  and  said 
he  had  a  deed  for  some  land  and  had  been  informed 
that  her  husband  was  well  acquainted  with  the  land 
and  would  show  him  around ;  that  her  husband  and 
Mr.  Bingham  looked  at  the  land  and  returned  to 
their  house  in  the  evening;  that  Mr.  Bingham  said 
he  was  sick  and  tired  and  disgusted  with  his  land 
and  that  he  had  been  buncoed;  that  his  best  land 
lay  out  in  the  river;  that  he  would  not  have  it  and 
that  it  was  not  worth  having  his  deed  recorded; 
that  she  said  to  him,  **Mr.  Bingham,  if  you  don't 
want  the  land,  give  it  to  me,"  and  he  said,  "Mrs. 
Carr,  if  you  will  move  on  this  land  and  live  on  it, 
you  can  have  it";  that  he  looked  aroimd  again  the 
next  day  and  said  he  would  have  to  go  back  home, 
and  that  he  asked  where  he  could  get  a  notary 
public,  and  she  told  him  the  nearest  one  was  at 
Hobart;  that  he  refused  to  go  that  far,  but  he  wrote 
off  the  description  from  the  deed  and  said  he  would 
take  it  with  him;  that  he  had  a  friend  who  was  a 
notary  public  and  would  do  the  work  for  nothing; 
that  he  would  make  the  deed  and  send  it  to  her; 
that  he  gave  her  his  deed  and  told  her  to  keep  it 
imtil  he  sent  the  deed  to  her;  that  he  had  told  Mr. 
Crockett,  who  was  living  on  the  land,  that  he  had 
given  the  land  to  appellee  and  that  he  must  sur- 
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render  possession  to  her  and  that  Crockett  had 
agreed  to  do  so;  that  he  had  taken  possession  of  the 
land  described  in  the  deed,  and  she  should  take 
possession  of  all  of  it;  that  she  did  take  possession 
of  all  the  land  in  March,  1876,  as  soon  as  they 
could  cut  the  logs  and  erect  a  one-room  log  cabin; 
that  they  built  the  house  from  timber  growing  on  the 
land;  that  she  did  not  receive  a  deed  from  Mr. 
Bingham,  but  in  the  fall  of  that  year  she  received 
a  letter  from  him,  which  she  had  lost  and  was  un- 
able to  find;  that  the  letter  came  from  Philadelphia, 
Pennsylvania,  and  Mr.  Bingham  stated  in  it  that 
he  had  lost  his  copy  of  the  description  of  the  land 
and  requested  her  to  send  the  deed  he  left  with  her; 
that  she  sent  him  the  deed  and  never  heard  from  him 
again,  but  that  she  had  written  to  him  twice; 
that  through  her  husband  she  afterwards  consulted 
a  lawyer  about  the  deed,  and  he  told  her  it  would  not 
do  her  much  good  as  they  had  lived  on  the  land 
twenty  years  and  it  was  hers  anyway. 

In  answer  to  a  question,  appellee  stated  her 
recollection  of  the  substance  of  the  deed  as  follows: 
"I  now  convey  all  the  land  between  Lake  Michigan 
and  the  Grand  Calumet  River  and  west  of  its 
mouth  in  section  31  in  Lake  Coimty,  Indiana"; 
that  the  deed  was  to  Mr.  Bingham  but  she  did  not 
remember  his  christian  name  or  the  name  or  names 
of  the  grantors.  There  was  also  evidence  tending 
to  prove  that  in  March,  1876,  appellee  and  her 
husband  moved  on  the  west  end  of  the  land  in 
controversy,  in  a  cabin  located  about  200  or  300 
feet  south  of  Lake  Michigan  and  about  the  same 
distance  east  of  the  west  line  of  said  section  31; 
that  about  that  time  her  husband  blazed  the  trees 
along  said  section  line  which  was  the  west  boundary 
of  the  land  claimed  by  appellee,  which  in  answer 
to  a  question  she  described  as  lying  ''South  of  Lake 
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Michigan,  north  of  the  Grand  Calumet  river  and 
west  of  its  mouth,  in  section  31  in  Lake  coimty, 
Indiana' ^  that  she  and  her  husband  lived  at  that 
place  continually  until  November,  1877,  when  they 
moved  into  a  one-room  log  house  on  the  eastern 
part  of  the  land  now  claimed  by  appellee,  situated 
north  of  the  Indian  boundary  line  and  near  the 
bend  of  the  river,  at  which  place  they  continued  to 
reside  for  eight  or  nine  years  and  then  moved  into 
a  frame  house  erected  about  400  feet  northeast 
of  the  log  house  which  frame  house  was  north  and 
west  of  the  Grand  Calumet  river;  that  they  con- 
tinued to  live  at  that  place  until  1896,  when  they 
moved  to  their  present  location  near  the  gravel 
road,  about  200  feet  south  of  Lake  Michigan, 
300  feet  east  of  the  gravel  road  and  800  feet  from 
the  river;  that  they  moved  their  two  rooms  and 
added  one  room  and  a  porch;  that  they  also  erected 
and  used  at  the  latter  two  places  an  ice  house,  a 
fish  house,  a  large  bam  to  accommodate  horses  of 
persons  who  came  to  the  lake,  erected  hitch  racks 
and  a  bowery  with  a  platform  for  dancing. 

The  evidence  also  tended  to  show  that  the  prin- 
cipal business  of  appellee's  husband  and  her  sons 
was  fishing,  hunting  and  trapping;  that  they  erected 
such  structures  along  and  near  the  lake  shore  of 
said  land  as  were  useful  in  fishing;  that  they  used 
boats,  a  windlass,  arid  piling  driven  in  the  lake; 
that  they  prepared  their  nets  on  the  land  and  cleaned 
and  prepared  their  fish  for  market  in  the  fish  house; 
that  the  family  served  meals  and  refreshments  to 
people  who  visited  the  lake;  that  they  tried  to 
raise  flowers,  planted  a  garden  at  different  times, 
sowed  oats  and  grass  seed  and  set  out  fruit  trees, 
but  the  sand  always  covered  them  up  and  it  was 
impossible  to  raise  anything  of  that  kind;  that  the 
land  was  very  rough,  and  consisted  of  sand  washed 
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up  from  the  lake,  which  from  the  action  of  the  waves 
and  the  wind  shifted  and  drifted  so  that  it  was  im- 
possible to  raise  vegetation  if  the  soil  ,had  been 
otherwise  productive,  but  it  was  not;  that  there 
was  some  timber  growing  on  ,the  land,  especially 
along  the  river,  consisting  of  oak,  white  pine, 
yellow  pine,  cedar  and  poplar;  that  appellee  sold 
some  firewood,  fence  posts  and  logs  from -the  land 
and  the  family  procured  firewood  from  the  timber 
on  the  land  and  cut  and  sold  cedar  for  Christmas 
trees;  that  they  cut  ice  from  the  river  and  put  it 
up  on  the  land  for  use  in  their  fishing  business  and 
trapped  along  the  river  which  formed  the  southern 
and  eastern  boundary  line  of  the  land  claimed  by 
appellee;  that  they  employed  men  to  help  in  fishing, 
and  after  their  sons  were  large  enough  they  helped 
and  after  the  death  of  Mr.  Carr  they  carried  on 
the  work  for  appellee. 

Appellee  also  testified  in  substance  that  soon 
after  they  moved  on  the  land  in  1876,  she  told  her 
husband  not  to  allow  people  to  cut  wood  on  her 
land  and  to  keep  trespassers  off  of  it;  that  at 
times  he  had  driven  trespassers  from  the  land; 
that  she  herself  had  caused  trespasser^  to  leave  and 
to  settle  for  timber  they  had  damaged  on  her  land; 
that  prior  to  the  construction  of  the  gravel  road 
sixteen  years  before  the  trial  in  1912,  there  were  only 
two  other  people  on  the  land  and  they  were  there 
by  her  consent;  that  those  that  had  occupied  por- 
tions of  it  along  the  lake  since  that  time  had  pro- 
cured her  consent  either  directly  or  through  some 
other  member  of  her  family;  that  she  had  spoken 
about  her  claim  to  this  land  to  her  husband,  Robert 
Carr,  to  a  Mx.  Dutcher,  a  Mr.  Adams  and  a  Mr. 
Blake,  while  on  the  land,  and  that  long  prior  to  the 
institution  of  this  suit  when  it  was  suggested  by 
Mr.  Blake  or  Mr.  Dutcher  that  it  was  government 
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land  she  told  them  that  it  was  not,  and  that  it 
belonged  to  her;  that  about  sixteen  or  seventeen 
years  before  the  trial,  in  the  presence  of  her  hus- 
band, she  told  Mr.  Dutcher  and  Mr.  Blake  that  she 
owned  the  land  between  Lake  Michigan  and  the 
Grand  Calumet  River  west  of  its  mouth  in  section 
31,  in  Lake  Coimty,  Indiana;  that  she  had  talked 
with  different  people  about  selling  or  leasing  por- 
tions of  the  land  in  question  at  different  times  while 
occupying  it,  and  claimed  to  own  it;  that  she 
raised  a  family  of  six  children  while  living  on  the 
land,  the  oldest,  Edward  Carr,  being  36  years  of 
age  at  the  time  of  the  trial,  the  others  being  named, 
respectively,  Clara  Rosalie,  Frederic  William,  Henry 
Robert,  Nettie  Elenor,  and  Myrtle  Catherine;  that 
her  husband  sometimes  did  work  for  other  people 
when  not  fishing;  that  the  fishing  season  was  from 
the  middle  of  April  to  the  middle  of  October;  that 
her  home  has  always  been  on  the  land  since  1876, 
but  after  1883,  she  sometimes  resided  in  Miller  in 
the  winter  to  school  her  children,  and  was  away 
from  the  lake  a  few  times  during  confinement; 
that  when  away  she  always  left  some  one  in  charge 
of  the  place  and  her  absence  was  only  temporary; 
that  she  moved  to  Indiana  Harbor  in  November, 
1902,  and  her  husband  died  there  in  the  following 
month ;  that  she  moved  back  to  the  lake  in  February, 
1904,  and  has  continued  to  reside  there  on  the  land 
in  question;  that  she  left  some  things  at  the  home 
on  the  lake  when  she  went  to  Indiana  Harbor 
and  that  her  sons  were  with  her  there  a  part  of  the 
time,  and  part  of  the  time  were  at  the  lake  fishing 
for  her,  and  she  saw  them  at  the  lake  every  week  or 
two;  that  at  no  time  during  her  occupancy  of  the 
land  did  she  see  or  hear  of  any  of  the  appellants 
being  on  the  land;  and  that  neither  appellee  nor 
any  one  in  her  behalf  had  paid  the  taxes  on  the  land. 
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The  evidence  did  not  show  that  any  one  had  paid 
taxes  on  the  land  in  controversy  prior  to  1886,  but 
showed  that  after  that  time  appellants  had  paid 
taxes  on  the  land  in  section  31  north  of  the  Indian 
boundary  line.  The  evidence  also  showed  that  the 
land  had  not  been  fenced,  except  some  small  por- 
tions near  the  buildings  during  a  portion  of  the 
time,  but  there  was  evidence  tending  to  show  that 
the  blazing  along  the  west  line  was  still  observable 
ten  or  fifteen  years  after  appellee  first  took  possession 
of  the  land.  There  was  evidence  tending  to  show 
that  Hitt  caused  a  survey  of  a  portion  of  the  land 
in  1889,  but  appellee  denied  any  knowledge  thereof 
and  stated  that  the  first  time  she  had  any  informa- 
tion about  an  attempt  to  survey  was  in  1904;  and 
all  she  knew  about  that  was  that  she  saw  men  with 
a  "machine"  on  their  backs.  There  was  evidence 
tending  to  prove  that  the  Hitts  had  made  some 
leases  of  small  portions  of  the  lake  front  along 
this  land  for  small  or  nominal  considerations  in  1901. 

Appellee  asserts  that  the  facts  of  this  case  shown 
by  the  evidence,  including  the  location,  nature 
and  character  of  the  land,  are  sufficient  to  establish 
her  title  to  all  the  land  described  in  her  amended 
complaint  on  two  grounds,  viz.:  (l)  She  had  actual 
adverse  possession  for  over  twenty  years;  (2)  she 
took  and  held  adverse  possession  of  the  land  under 
color  of  title,  from  March,  1876,  to  the  present  time. 

Beyond  question,  the  evidence  is  sufficient  to 
support  the  verdict  of  the  jury  on  the  propositions 
that  appellee  had  open,  notorious,  continuous,  un- 
interrupted, hostile  possession,  imder  a  claim  of 
ownership,  for  over  twenty  years,  of  at  least  a 
portion  of  the  land  in  controversy.     Th  ere  is 

13.     a  conflict  of  evidence  on  some  elements  of  her 

adverse  possession,  but  no  failure  of  proof  of 

any  material  element  and,  under  the  well-established 

rules  of  appellate  procedure,  this  is  sufficient  to  sus- 
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tain  the  verdict  on  such  propositions.  McBeth  y. 
Wetnight  (1914),  67  Ind.  App*47, 106  N-E.407, 409; 
Worthley  y.  Burbanks  (1897)^  146  Ind-  634,  639,  45 
N.  E.  779. 

It  is  not  denied  by  appellant  that,  if  appellee 
held  adverse  possession  of  all  the  land  in  question 
for  the  requisite  time,  or  held  such  possession  of  a 
portion  of  it  under  color  of  title,  thereby  she  may 
have  acquired  title  to  the  whole  tract.  But  ap- 
pellant asserts  that  there  is  a  total  failure  of  evi- 
dence to  support  either  of  such  propositions. 
We  first  consider  the  question  of  color  of  title. 
Appellants  contend  that  color  of  title  can  only  be 
shown  by  an  instrument  in  writing  that  purports 
to  convey  the  title  to  the  claimant  or  some  one  in 
privity  of  interest  with  him,  but  which  for  some 
reason  is  ineffectual  to  convey  title.  On  the  other 
hand,  appellee  asserts  that  **color  of  title  is  the  claim 
of  ownership  imder  which  a  disseizor  of  land  may 
enter,  based  on  some  transaction  or  relation  which 
creates  in  him  an  apparent  title,  but  which  in  fact 
is  no  title.  It  may  grow  out  of  a  written  instru- 
ment or  matter  in  pais.^^  As  presented  by  the 
briefs,  the  real  question  at  issue  on  this  subject 
will  be  determined  by  ascertaining  whether  in  this 
State,  in  a  suit  of  this  character,  color  of  title  may 
be  shown  without  an  instrument  in  writing  pur- 
porting to  convey  the  real  estate  in  question  to  the 
one  asserting  title  or  to  some  one  in  privity  of 
interest  with  such  person.  Our  examination  of 
the  numerous  decisions  and  law  books  which  deal 
with  the  question  of  color  of  title  makes  it  apparant 
that  the  authorities  are  not  in  harmony  on  the  sub- 
ject. Some  states  have  statutes  which  require 
color  of  title  to  be  evidenced  by  an  instrument  in 
writing  purporting  to  convey  title  to  the  claimant 
or  to  some  one  in  privity  of  interest  with  him; 
while  others,  without  such  statutes,  have  by  deci- 
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sions  adopted  the  same  rule.  On  the  other  hand, 
many  of  our  states  have  by  decisions  of  the  courts 
of  last  resort  held  that  color  of  title  may  be  shown 
by  matter  in  pais;  that  a  parol  gift  of  land  followed 
by  adverse  possession  of  the  tract  for  the  requisite 
time  will  sufl&ce  to  establish  title  to  the  whole  tract. 
In  some  cases  it  is  held  that  the  possession  of  the 
donee  is  referable  to  the  gift  and  extends  to  the  limits 
of  the  boimdaries  of  the  land  given;  while  in  other 
cases  it  is  held  that  possession  for  the  requisite  time 
by  the  donee  will  give  title  to  the  whole  tract  where 
there  are  acts,  signs  or  indications  from  which  the 
extent  of  territory  or  boimdaries  may  be  ascertained, 
2  C.  J.,  **  Adverse  Possession"  §  §326-393.  As  sup- 
porting the  view  that  there  may  be  color  of  title  with- 
out an  instrument  in  writing  pmrporting  to  convey  the 
land  to  the  one  asserting  title  by  adverse  possession, 
we  cite  the  following:  Bellv.  Longwortk  (1855) ,  6  Ind- 
273;  Vancleave  v.  Milliken  (1859),  13  Ind.  105,  108; 
Wilson  V.  Campbell  (1889),  119  Ind.  286, 290,  21  N. 
E.  893;  1  R.  C.  L.  708  and  cases  cited;  M'Call  v. 
Neely,  3  Watts  (Pa.)  69, 72;  Brownr.  Norvell  (1910), 
96  Ark.  609, 613, 132  S,  W.922;  Wilkinson  v.  Bottoms 
(1911),  174  Ala.  122,  124,  66  South.  948;  Rannels  v. 
Rannela  (1873) ,  52  Mo.  108,  113;  Hughes  v.  Israel 
(1881), 73  Mo. 638, 647;  McClellan  v.  Kellogg  (1856), 
17  111.  498,  601;  Teabout  v.  Daniels  (1874),  38  Iowa 
158^  l&l;  Niles  v.  Datds  (1883),  60  Miss.  750; 
Davis  V.  Davis  (1891),  68  Miss.  478,  480, 10  South. 
70;Taylar  y. Buckner (1819), 2  A.  K.  Marsh.  (Ky.)  18, 
12  Am.  Dec.  354;  Green  v.  Kellum  (1854),  23  Pa.  St. 
254,  62  Am.  Dec.  332,  333;  Tennessee,  etc.,  R.  Co. 
V.  lAnn  (1898),  123  Ala.  112,  125,  26  South.  245, 
82  Am.  St.  108;  2  Smith,  Leading  Cases  (8  Am. 
ed.),  711;  2  C.  J.  196,  §393  and  cases  cited,  198, 
§399.  Buswell,  Limitations  and  Adverse  Posses- 
sion, §§264, 265, 267, 268.  Sedgwich  &  Wait,  Trial 
of  Titles,  §§77,2773,  1  Am.  and  Eng.  Ency.  Law  848. 
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It  has  been  held  in  this  State,  and  the  weight 

of  authority  elsewhere  is,  that  a  deed  void  on  its 

face  may  give  color  of  title  as  effectually  as  though 

the  deed  were  regular  on  its  face,  but  void  for 

14.  reasons  dehors    the  instrument.     McBeth  v. 
Wetnightf  supra;  Irey  v.  Markly  (1892),  132 

Ind.  546,  32  N.  E.  309;  Wright  v.  Kleyla  (1885), 
104  Ind.  223, 224,  4  N.  E.  16;  King  v.  Carmichael 
(1893),  136  Ind.  20,27,  35  N.  E.  509,  43  Am.  St. 
303;  Sims  v.  Gay  (1887),  109  Ind.  601, 604,  9  N.  K 
120;  Walker  v.  Hill  (1887),  111  Ind.  223, 236,  12 
N.  E.  387;  2  C.  J.  176,  §338,  and  eases  cited  under 
note  87.  The  foregoing  rule  is  generally  held 
applicable  even  in  states  that  require  color  of  title 
to  be  shown  by  conveyance  in  writing.  The  reason 
is  that  color  of  title  does  not  give  title,  but  its 
principal  office  is  to  define  the  extent  of  the  land 
claimed  by  the  one  asserting  title.  For  this  reason 
it  has  generally  been  held  that  a  deed  purporting 
to  convey  real  estate,  but  which  gives  no  descrip- 
tion or  means  of  identifying  the  real  estate  wiU  not 
give  color  of  title,  because  it  is  wholly  wanting  in 
the  essential  characteristic  of  color  of  title  whether 
shown  by  an  instrument  in  writing  or  by  matter 
in  pais.  Wilson  v.  Johnson  (1896),  145  Ind.  40, 
49,  38  N.  E.  38,  43  N.  E.  930;  2  C.  J.  §§323,  325, 
331,  pp.  168,  172i  §339,  p.  177;  §364,  p.  189;  Sedg- 
wick &  Wait,  Trial  of  Titles  §772,  p.  582;  Napier 
V.  Little  (1911),  137  Ga.  242,  73  S.  E.  3,  38  L.  R.  A. 
(N.  S.)  91,  96;  Ann.  Gas,  1913A,  1013;  Randolph 
V.  Casey  (1897),  43  W.  Va.  289,  293. 

The  terms  **color  of  title'*  and  **claim  of  title" 

have  been  somewhat  confused  in  many  decisions 

and  by  some  text-writers.     Golor  of  title  is 

15.  that  which  has  the  semblance  or  appearance 
of  title,  either  legal  or  equitable,  but  which 

is  in  fact  no  title.  Glaim  of  title  exists  where  one 
enters  upon  and  occupies  land  with  the  intent  to 
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hold  it  as  his  own  against  the  world,  irrespective 

of  any  foundation  for  such  claim.     Claim  of  title 

without  color  of  title  may  ripen  into  title  to  the  land 

actually  occupied  by  such  claimant;  but  with 

16.  color  of  title,  his  title  may  be  perfected  to  the 
whole  tract  indicated  by  the  instrument  or 

state  of  facts  which  give  color  of  title,  though  he  be 
in  actual  possession  of  only  a  part  of  such  tract,  but 
the  part  possessed  must  be  an  integral  portion 
of  the  whole  tract  indicated  by  the  facts  or  in- 
strument by  which  color  of  title  is  shown.  McBeth 
V.  Wetnight^  supra;  Bell  v.  Longworthy  supra;  Wilson 
V.  Johnson^  supra;  Wilson  v.  Campbell,  supra;  City 
of  NoblesviUe  v.  Lake  Erie,  etc.,  R.  Co.  (1891),  130 
Ind.  1,  6,  29  N.  E.  484;  1  R.  C.  L.  706,  707;  2  C.  J. 
§§323,  324,  p.  168;  Alien  v.  Mansfield  (1891),  108 
Mo.  343,  348, 18  S.  W.  901;  Bartlett  v.  Secor  (1883), 
56  Wis.  520,  525,  14  N.  W.  714. 

To  be  effective  in  perfecting  title  by  adverse 

possession,  the  person  holding  the  legal  title  must 

have  either  actual  or  constructive  notice  of 

17.  the   **claim'*   of  right,  or  title,  asserted  by 
the  one  in  possession  of  the  property;  but  it 

is  not  essential  that  he  have  knowledge  of  the 
existence  of  **color  of  title"  in  such  person  to  give 
the  one  in  possession  the  benefit  of  **color  of  title", 
if  he  in  fact  has  color  of  title  to  the  real  estate  in  his 
possession.  Tennessee,  etc.,  R.  Co.  v.  Linn^  supra; 
1  R.  C.  L.  707. 

An  instrument  in  writing  or  a  survey  used  by 

the  donor,  or  referred  to  by  him,  in  making  a  parol 

gift  of  lands  under  and  m  pursuance  of  which 

18.  the  donee  has  taken  possession  of  the  lands 
so  given  him,  will  give  color  of  title,  though 

it  does  not  purport  to  convey  the  land  to  such 
donee,  provided  it  gives  such  description  of  the  land 
given  as  wiU  enable  the  donee  to  ascertain  there- 
from the  boimdaxies  and  extent  of  the  territoiy 
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included  in  such  gift.  Bell  v.  Longworth^  supra; 
Sedwick  v.  Ritter  (1891),  128  Ind.  209,  213,  27 
N.  E.  610;  Rannels  v.  Ranneh^  supra;  Hughes  v. 
Israel^  supra;  M^Call  v.  Neely^  supra;  Taylor  v. 
Bu4:kner^  supra;  Tennessee^  etc.j  R.  Co.  v.  Linn, 
supra;  Green  v.  Kellum,  supra;  McChllan  v.  Kellogg^ 
supra;  2  C.  J.  §§362-364,  p.  188,  §§370,  371,  p. 
191,  §§388-390,  392,  pp.  189-190.  Unless  there 
is  a  statute  requiring  it,  the  grantor  or  donor  of 
lands,  or  one  from  whom  it  is  claimed  by 

19.  descent,   may  confer  color  of  title  without 
himself   having  any   kind   or  semblance   of 

title  to  the  property.  2  C.  J.  §§351,  352,  pp.  184- 
185,  §367,  p.  190,  §399,  p.  198;  O'Donahue  v. 
Cr eager  (1889),  117  Ind.  372,  376,  20  N.  E.  267; 
WHght  V.  Wright  (1884),  97  Ind.  444,  447;  Bell  v. 
Longworthf  supra;  Teahout  v.  Daniels,  supra;  1  Am. 
and  Eng.  Ency.  Law  852;  Henry  v.  Brown  (1904), 
143  Ala.  446,  39  South.  325;  Crowder  v.  Doe  (1909), 
162  Ala.  151,  50  South.  230,  136  Am.  St.  17.  A 
forged  deed,  or  a  lost  deed,  the  contents  of 

20.  which   have   been   proven,   may   give   color 
of  title.     2  C.  J.    §§367-371,  pp.   190,   191; 

Harrison  v.  School  Dist.^  etc.  (1886),  89  Mo.  184, 

187,  1  S.  W.  30;  Oliver  v.  Pullman  (1885),  (C.  C.) 

24  Fed.  127,  129.     Where  there  was  an  instrument 

in  writing  describing  the  land  conveyed  or 

21 .  given  to  the  claimant,  if  such  instrument  is  lost, 
or  is  beyond  the  jurisdiction  of  the  court,   the 

contents  thereof  may  be  proven  by  parol.  2  C.  J. 
§371,  p.  191;  Jones  v.  Levi  (1881),  72  Ind.  686; 
JohnsoTh  Harvester  C 0.  y.  Bar tly  (188^),  94  Ind.  131. 
As  giving  expression  to  the  views  of  some  of  the 
courts  on  the  general  proposition  of  showing  color 
of   title  by  matter   in  pais^    we  note    th^ 

22.  following:      Bell    v.    Longworth^    supra^    is 
the  only  case  in  Indiana  that  is  a  clear  and 
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definite  authority  on  the  proposition,  though  the 
doctrine  is  recognized  in  other  decisions  already 
cited  in  this  opinion  under  the  general  proposition, 
supra.  It  appears  from  the  opinion  in  Bell  v. 
Longworth,  supra,  that  Harrison  and  Beaman  in 
1817,  piurchased  from  the  United  States  Govern- 
ment a  quarter  section  of  land  for  which  they  paid 
one-fourth  of  the  purchase  price  of  $2  per  acre  and 
obtained  credit  for  the  balance.  Harrison  and 
Beaman  assigned  their  interest  in  the  land  to  Faxon 
and  Pearson,  who,  having  failed  in  business,  for  a 
valuable  consideration  assigned  by  an  instrument 
in  writing  their  **right  and  claim*'  to  the  land 
(describing  it)  to  Nicholas  Longworth. '  Long- 
worth  thereafter  paid  the  government  the  balance 
of  the  purchase  money,  but  the  original  certificate 
to  Harrison  and  Beaman  had  been  assigned  to 
Paxon  and  Pearson,  and  there  was  not  in  the  land 
office  any  evidence  of  Longworth's  purchase^  so 
that  the  patent  was  issued  to  Paxon  and  Pearson 
instead  of  Longworth.  Bell  and  Kiger  in  1852 
by  virtue  of  deeds  from  some  of  the  heirs  of  Paxon, 
executed  in  1851,  entered  upon  a  part  of  the  cleared 
land  and  sought  to  hold  it  by  forcQ.  In  1822 
Longworth  had  appointed  an  agent  to  take  charge 
of  the  land,  who  was  shown  to  have  lived  near 
to  or  upon  the  land  and  to  have  caused  portions 
of  it  to  be  cleared  and  fenced,  cut  timber  from  it 
and  prevented  others  from  doing  so,  and  exercised 
other  acts  of  control  over  the  real  estate,  which  was 
mostly  wooded  land,  and  part  of  it  had  not  been 
enclosed.  Prior  to  the  litigation  Longworth  had 
conveyed  an  undivided  one-half  of  the  land  to  Miles. 
On  this  state  of  facts  in  considering  the  question 
of  the  right  of  Longworth  and  Miles  to  hold  posses- 
sion of  all  the  land  as  against  Bell  and  Kiger, 
the  court  said:     ** Longworth  and  Miles  were  un- 
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doubtedly  in  possession  of  some  portion  of  the 
quarter-section  upon  which  Bell  and  Eager  made 
entry;  were  they  of  all?  *  *  *  It  will  be 
appropriate  here,  then,  to  institute  the  inquiry, 
whether  Longworth  went  into  possession  xmder 
color  of  title;  for  if  he  did,  his  possession  would 
extend  to  the  whole  quarter-section,  under  the 
assignment  &om  Paxon  and  Pearson;  and  should 
we  so  conclude,  it  will  be  unnecessary  for  us  to 
decide  the  other  point,  as  to  whether  such  acts 
were  performed — such  a  possession  taken  as  would 
embrace  the  whole  tract,  regarding  Longworth 
as  a  mere  intruder,  though,  we  will  remark,  that 
such  is  the  inclination  of  our  opinion.  What, 
then,  in  a  question  of  adverse  possession,  con- 
stitutes color  of  title?  It  was  held  in  some  of  the 
earlier  cases  in  New  York,  and  has  been  in  cases 
following  those  elsewhere,  that  color  of  title  was 
that  which  appeared  prima  facie  a  good,  while 
it  was  in  fact  a  defective,  title.  But  this  doctrine 
is  without  reason,  and  is  being  abandoned.  When  a 
party  is  in  possession  of  land,  claiming  an  adverse 
title,  the  question  must  always  arise,  to  what  ex- 
tent does  his  claim  reach,  what  lands  does  his 
claim  of  title  cover?  And  where  there  is  nothing 
but  naked  possession  to  evidence  it,  his  title  must, 
from  necessity,  be  limited  to  the  lands  over  which  he 
has  exercised  a  visible  authority,  known  to  others, 
as  owner;  to  those,  in  short,  from  which  he  has 
excluded  the  former  owner  and  others.  A  man  can 
not  go,  solitary  and  alone,  to  the  prairies  or  forests  of 
the  west,  set  himself  down  in  the  middle  thereof,  and 
claim  that  he  possesses  all,  to  an  undefined  extent, 
not  then  actually  possessed  by  some  one  else. 
He  must  be  limited  to  that  portion  over  which  he 
exercises  palpable  and  continuous  acts  of  owner- 
ship, as  being  the  quantity  which  he  claims  as  his 
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own,  there  being  no  other  evidence,  in  such  case, 
to  enable  us  to  determine  the  quantity.  But 
where  a  party  is  in  possession  under  and  pursuant 
to  a  state  of  facts  which,  of  themselves,  show  the 
character  and  extent  of  his  entry  and  claim,  the 
case  is  entirely  different;  and  such  facts,  whatever 
they  may  be  in  a  given  case,  perform  sufficiently 
the  office  of  color  of  title.  They  evidence  the  char- 
acter of  the  entry  and  extent  of  the  claim,  and  no 
colorable  title  does  more;  for  such  title  alone  does 
not  give  right;  and  possession  imder  such  facts  as 
above  indicated  would  be  constructive  notice,  on 
general  principles  of  law,  to  all  the  world,  of  the 
character  of  the  claim  of  title.  Hence,  it  has  been 
decided  that  possession,  imder  a  'sale  or  gift  of 
land  by  parol',  is  under  color  of  title,  Sumner  v. 
Stevens  6  Met.  337. — ^Angell  on  Limitations, 
3  Ed.,  p.  503,  and  cases  cited.  To  the  same  effect. 
Fain  v.  Garthivright,  5  Georgia  R.,  cited  in  note  on 
page  504,  AngeU,  supra.  So,  under  an  assigned 
land-office  certificate,  transferred  in  this  state  in 
1817;  Holcroft^et  al.  v.  Hunter ^  3  Blackf.  147;  a  case 
somewhat  similar  to  the  present.  Under  these 
decisions,  it  is  perfectly  clear  that  Longworth  went 
into  possession  xmder  color  of  title,  and  that  his 
possession  extended  to  the  whole  quarter.  The 
assignment,  in  this  case,  from  Paxon  and  Pearson, 
whether  valid  or  not,  was  doubtless  believed  to  be 
so.  It  was  under  it  that  Longworth  entered.  It 
shows  his  entry  to  have  been  in  good  faith,  on  claim 
of  right,  and  defines  the  exact  extent,  the  exact 
boundaries  claimed  to ;  and  his  possession,  imder  the 
claim,  having  been  continuous  for  more  than  twenty 
years,  has  perfected  his  title  to  the  whole  quarter." 
Appellants  contend  that  because  the  court  in 
the  case  from  which  we  have  just  quoted  indicates 
that  it  inclined  to  the  view  that  the  evidence  was 
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sufiGlcient  to  show  actual  possession  of  the  whole 
tract,  and  that,  if  necessary  to  a  decision  of  the 
case  it  might  so  hold,  we  can  not  consider  the  case 
as  an  authority  on  color  of  title.  But,  we  are 
compelled  to  hold  the  contrary  of  this  view,  for 
the  reason  that  the  court  expressly  states  that 
it  is  unnecessary  to  decide  the  point  of  actual 
possession  of  the  whole  tract  and  decides  that 
Longworth  was  in  possession  imder  color  of  title 
and  that  a  **party  in  possession  under  and  in  pur- 
suance of  a  state  of  facts  which  of  themselves  show 
the  character  and  extent  of  his  entry  and  claim 

*  *  *  perform  sufficiently  the  office  of  color 
of  title     *     *     *     and  no  colorable  title  does  more 

*  *  *.  Hence  *  *  *  possession  under  a  sale 
or  gift  of  land  by  parol  is  under  color  of  title/* 

The  doctrine  of  this  case  was  approved  in  Vavr 
cleave  v.  Millikeriy  supra,  though  there  was  in  that 
case  a  written  instrument.  In  Wilson  v.  Campbell^ 
supra^  the  claimant  was  in  possession  of  land  under  a 
parol  agreement  and  his  title  was  sustained,  but  the 
language  of  the  case  is  not  clear  as  to  whether  the 
courtdecided  the  case  on  the  theory  of  actual  posses- 
sion of  the  whole  tract  or  by  reason  of  color  of  title, 
for  it  is  said,  **but  the  adverse  possession  under  claim 
and  color  of  right  gave  him  a  complete  and  perfect 
title.'*  There  are  cases  in  Indiana  where  color  of 
title  was  given  by  written  instrument,  but  they  are  not 
in  point  here  and  any  expressions  incidentally  used 
in  connection  with  a  discussion  of  color  of  title  so 
shown  in  no  sense  overrule  or  modify  the  clear  and 
positive  decision  in  the  case  of  Bell  v.  Longworth, 
supra,  which  has  not  been  overruled  or  modified 
in  any  sense  and  is  the  law  in  this  State  on  the 
question  decided. 

In  Taylor  v.  Buckner,  supra^  the  Supreme  Court 
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of  Kentucky  said:  (p.  366)  **And  if  the  possession 
creates  a  bar  to  any  extent,  we  have  no  doubt  it 
must  be  so  considered  for  the  whole  of  the  land  now 
in  contest.  For,  although  Buckner  is  not  proven 
to  have  had  any  written  evidence  of  title  when  he 
entered  upon  the  land,  and  although  he  may  not 
have  been  invested  with  a  regular  authority  from 
Stephens  to  enter,  yet,  as  he  is  proven  to  have 
entered  after  ascertaining  the  boimdary  of  Stephens, 
claiming  imder  him,  he  must,  upon  the  principle 
which  has  invariably  governed  this  court,  have 
gained  the  possession  according  to  the  boimdary  of 
Stephens;  and  as  that  boundary  includes  all  of  the 
land  in  contest,  the  court  below  decided  correctly, 
upon  the  facts  assumed,  in  instructing  the  jury  to 
find  for  the  appellee.*'  In  M^Call  v.  Neely^  supra^ 
the  court,  in  speaking  of  color  of  title,  said:  **The 
words  do  not  necessarily  import  the  accompani- 
ment of  the  usual  documentary  evidences;  for 
though  one  ent^ng  by  a  title  depending  on  a  void 
deed,  would  certainly  be  in  by  color  of  title,  it 
would  be  strange  if  another  entering  under  an 
erroneous  belief  that  he  is  the  legitimate  heir  of 
the  person  last  seized,  should  be  deemed  otherwise: 
and  it  would  be  stranger  still  if  his  alienee  were 
deemed  to  have  more  color  of  title  than  he  had 
himself.  To  give  color  of  title,  therefore,  would 
seem  not  to  require  the  aid  of  a  written  conveyance, 
or  a  recovery  by  process  and  judgment,  for  the 
latter  would  require  it  to  be  the  better  title.  I 
would  say  that  an  entry  is  by  color  of  title  where  it 
is  made  imder  a  bona  fide  and  not  pretended  claim 
to  a  title  existing  in  another.  It  is  impossible  to 
say  therefore  that  a  disseisor  claiming  to  be  the 
true  owner  of  a  survey,  as  he  may  in  fact  be  without 
being  named  in  the  warrant,  does  not  enter  by  color 
Vol.62— 8 
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of  title/'  In  Brown  v.  NorveUy  supra^  the  court 
in  disposing  of  a  case  involving  a  parol  gift  of  land 
said:  **But  the  proof  shows  that  Earle  intended  to 
give  and  did  give  her  the  whole  tract;  and  her 
possession,  being  referable  to  the  gift  extends  to 
the  limits  of  the  boundaries  of  the  land  so  given 
her/'  In  Lebanon  Min.  Co.  v.  Roger  (1884),  8 
Colo.  34,  5  Pac.  661,  it  is  said:  **It  is  the  better 
doctrine  that  both  color  and  claim  of  title  may 
exist  without  any  instrument  provided  such  claim 
or  color  be  in  good  faith;  in  the  absence  of  writ- 
ings there  must  be  some  visible  act,  sign  or  indica- 
tion showing  the  extent  of  the  boimdaries  of  the 
land  claimed." 

We  have  yet  to  determine  whether  there  is  any 

evidence  to  support  the  inference  or  finding  that 

appellee  was  in  actual  possession  of  all  the 

23.  land  described   in  her   amended   complaint 
and  indicated  by  the  boimdaries  to  which 

she  testified.  The  question  of  such  possession  was 
an  issuable  fact  in  the  case  and  the  verdict  of  the 
jury  is  a  finding  in  her  favor  on  that  issue,  and  must 
be  sustained  if  the  evidence  warrants  such  in- 
ference. The  lake  was  the  boundary  on  the  north 
and  the  river  on  the  south  and  east.  The  section 
line,  along  which  there  is  evidence  to  show  the  trees 
were  blazed  at  appellee's  suggestion  in  1876,  was  the 
west  boundary  line.  The  character  of  the  land, 
the  use  made  of  it  and  the  extent  and  character  of 
appellee's  possession  are  shown  by  our  statement 
of  the  evidence  and  need  not  be  repeated.  It 
has  been  held  in  this  State,   and  the  rule 

24.  seems  to  be  generally  recognized  and  followed, 
that  the  character  of  the  real  estate  is  of 

controlling  influence  in  determining  what  acts  of 
ownership,  use  and  occupancy,  will  suffice  to  show 
actual  possession  of  the  whole  tract  claimed.    If 
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the  possession  and  other  acts  of  ownership  are  such 
as  are  reasonably  adapted  to,  and  in  keeping  with,  the 
beneficial  use  that  may  be  reasonably  made  of  such 
lands,  and  such  as  are  usually  practiced  by  owners 
of  similar  lands  in  that  vicinity  at  the  time  in 
question,  and  such  possession  and  acts  of  ownership 
are  exercised  in  disregard  of  all  conflicting  claims 
without  asking  permission  of  any  one,  they  are  suffi- 
cient to  warrant  the  inference  of  actual  possession  of 
the  whole  tract  to  which  such  acts  relate.  Moore  v. 
HinkU  (1898),  151  Ind,  343,  345,  50  N.  E.  822; 
Worthlejf  v.  BurbankSf  eupra;  Dyer  v.  Eldridge 
(1894),  136  Ind.  654,  661,  36  N.  E.  522;  Cutsinger 
V.  Battard  (1888),  115  Ind,  93,  97,  36  N.  E. 
622;  ColleU  v.  Board,  etc.  (1889),  119  Ind.  27, 
34,  21  N.  E.  329,  4  L.  R.  A.  321;  Tolley  v. 
Thomas  (1910),  46  Ind.  App.  659,  664,  93  N.  E. 
181;  Bell  v.  Long  worth,  supra;  L,  Hommedien  v. 
Cincinnati,  etc.^R.  Co.  (1889),  120  Ind.  435,  439; 
McBeth  V.  Wetnight,  supra;  Rennert  v.  Shirk  (1904), 
163  Ind.  542,  548,  72  N.  E.  546;  Rothschild  y. 
Leonhard  (1904),  33  Ind.  App.  452,  461,  71  N.  E. 
673;  1  R.  C.  L.  p.  717.  The  adverse  possession 
which  affects  the  right  of  the  true  owner  is  that 
which  exists  and  appears  on  the  land  itself, 
25.  and  where  the  occupancy  is  such  as  to  in- 
dicate ownership,  and  is  such  that  upon 
inquiry  by  the  real  owner  he  could  obtain  informa- 
tion of  the  occupant's  claim  of  title,  and  the  char- 
acter and  extent  of  his  possession,  it  is  sufficient. 
Dyer  v.  Eldridge,  supra;  Worthley  v.  Burhanks, 
supra;  Cvisinger  v.  Ballard,  supra;  Roots  v.  Beck 
(1887),  109  Ind.  472,  475,  9  N.  E.  698;  Tennessee^ 
etc.,  R.  Co.  V.  Linn,  supra. 

In  Worthley  v.  Burhanks,  supra,  640,  the  Supreme 
Court  considered  lands  of  much  the  same  nature 
and  character  as  those  in  controversy  here,  and  said: 
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''It  is  manifest  that  there  can  be  no  absolutely 
unvarying  rule  with  reference  to  every  class  of 
real  estate,  and  that  the  required  oecupanoy  of  or 
dominion  over  a  section  of  desert  lands,  or  of  a 
mining  camp,  a  non-navigable  lake,  a  prahie,  a 
forest,  a  fertile  farm  in  a  high  state  of  cultivation, 
or  a  town  lot  would  not  answer  as  to  a  lot  in  the 
business  center  of  a  populous  and  thrifty  city. 
As  said  in  Ewing  v.  Burnet j  11  Peters,  41:  'So 
much  depends  on  the  nature  and  situation  of  the 
property,  the  uses  to  which  it  can  be  applied, 
or  to  which  the  owner  or  claimant  may  choose  to 
apply  it,  that  it  is  difficult  to  lay  down  any  precise 
rule  adapted  to  all  cases/  And,  as  said  in  the 
early  case  of  Rohison  v.  Swett,  3  Me.  316,  where 
'lands  being  wild  and  imcultivated,  the  jury  were 
not  to  expect  the  same  evidence  of  occupancy 
which  a  cultivated  farm  would  present  to  them.* 
*  *  ♦  *The  kind  of  possession  which  will  be 
sufficient  must  depend  largely  upon  the  character 
of  the  land,  the  locality,  and  the  purposes  to  which 
it  can  be  put.  *  *  *  And  where  the  land  is  so 
situated  as  not  to  admit  of  any  permanent  useful 
improvement,  neither  residence,  cultivation,  nor 
actual  occupation  are  necessary  where  the  con- 
tinued claim  to  the  premises  is  evidenced  by  notori- 
ous acts  of  ownership,  such  as  a  person  would  not 
exercise  over  lands  which  he  did  not  own'."  In 
Tolley  V.  Thomaa^  supra^  564,  this  court  said: 
"From  what  is  thus  said  we  must  infer  actual 
possession  is  such  possession  as  is  consistent  with 
the  character  of  the  land  in  question,  its  locality 
and  its  suitable  uses.  The  facts  disclosed  by  this 
answer  show  that  the  subject-matter  of  this  action, 
until  about  the  year  1890,  was  wild,  marsh  land,  and 
for  most  of  the  time  under  water,  then  and  now 
unfit  for  oxiltivation  or  human  habitation.  Appellee 
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asserted  every  possible  act  of  ownership,  and  as- 
sumed such  dominion  as  the  quality  of  the  land 
would  permit,  to  the  exclusion  of  all  others,  and 
put  it  to  every  use  to  which  it  was  adapted,  and  that, 
too,  without  asking  permission,  and  in  disregard 
of  all  other  conflicting  claims.  *  *  *  The  suffi- 
ciency of  the  answer  is  supported  by"  (citing 
authorities).  In  Dyer  v.  EldridgCy  supra  (p.  658), 
the  Supreme  Court  said:  * 'Actual  possession  of 
lands  under  a  claim  of  title  is  sufficient  notice  of 
such  claim  to  put  others  upon  inquiry  as  to  the 
extent  and  nature  of  the  claim." 

Considering  the  character  of  the  land  and  the 
beneficial  use  to  which  it  might  reasonably  have  been 

put  during  the  twenty  years  from  1876  to 
26.    1896,  we  hold  that  there  is  evidence  from 

which  the  jury  might  reasonably  have  found 
that  appellee  had  actual,  exclusive  possession  of 
all  the  land  described  in  her  amended  complaint, 
and  since  the  jury  so  found  we  can  not  disturb  the 
verdict  on  the  weight  of  the  evidence.  From  the 
foregoing  propositions  we  conclude:  (1)  That  ap- 
pellee in  good  faith  took  and  held  uninterrupted 
possession  of  the  land  in  controversy  for  over 
twenty  years  under  dolor  of  title  shown  by  the 
state  of  facts  under  which  she  took  and  held  such 
possession;  (2)  that  the  deed  placed  in  appellee's 
possession  by  her  alleged  donor,  though  not  pur- 
porting to  convey  title  to  her,  when  considered  in 
connection  with  the  gift  to,  and  possession  by, 
appellee,  of  the  real  estate  described  in  such  deed, 
was  sufficient  to  give  color  of  title  to  appellee  as  to 
all  the  real  estate  described  therein,  and  of  which 
she  took  and  continued  to  hold  adverse  possession; 
(3)  that  the  evidence  is  sufficient  to  warrant  the 
inference  of  actual,  continuous,  hostile  possession 
of  all  the  land  in  controversy  for  over  twenty  years 
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from  1876.  From  these  conclusions,  it  follows  that 
the  bar  of  the  statute  became  complete,  in  1896 
in  favor  of  appellee  as  against  all  claimants  of  the 
land  in  controversy  either  on  the  theory  that  she 
has  color  of  title,  or  independent  of  the  question  of 
color  of  title,  that  she  had  such  actual,  visible, 
hostile  and  uninterrupted  possession,  under  claim 
of  ownership  as  to  perfect  her  title  and  to  render 
immaterial  the  acts  or  claims  of  other  persons 
subsequent  to  1896.  Burr  v.  Smith  (1899),  152 
Ind.  469,  472,  53  N.  E.  469;  Roots  v.  Beck,  supra; 
State  V.  Portsmouth  Savings  Bank  (1886),  106  Ind. 
435,  461,  7  N.  E.  379;  Holcroft  v.  Hunter  (1832), 
3  Blackf.  147,  152;  Rennert  v.  Shirk,  supra;  Jackson 
v.  Creek  (1911),  47  Ind.  App.  641,  555,  94  N.  E. 
416;  May  v.  Dobbins  (1906),  166  Ind.  331,  333, 
77  N.  E.  353;  Dyer  v.  Eldridge,  supra,  660;  PuUr- 
baugh  v.  Puterbaugh  (1892),  131  Ind.  288,  294 
30  N.  E.  519. 

Appellants  contend  that  appellee  was  not  a 
competent  witness  to  testify  to  the  alleged  trans- 
action with   Mr.   Bingham  in  regard  to   the  gift 

and  possession  of  the  land  and  the  contents 
27.    of  the  deed   appellee  claims  to  have  been 

placed  in  her  possession  by  him,  and  also  in 
regard  to  her  subsequent  possession  and  use  of  the 
land.  The  ground  of  the  objection  was  that  ap- 
pellant Mathieu  claimed  an  interest  in  the  real 
estate  in  controversy  by  inheritance  from  her 
parents,  Mr.  and  Mrs.  Beaubien,  and  that  one  of 
her  parents  from  whom  she  inherited  did  not  die 
unta  1904;  that  under  §522  Bums  1914,  §499  R.  S. 
1881,  appellee  was  incompetent  to  testify  to  any- 
thing relating  to  or  affecting  the  land  that  occurred 
prior  to  1904.  The  section  of  the  statute  is  as 
follows:  '*In  all  suits  by  or  against  heirs  or  devisees, 
founded  on  a  contract  with  or  demand  against  the 
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ancestor,  to  obtain  title  to  or  possession  of  property, 
real  or  personal,  of,  or  in  right  of,  such  ancestor,  or 
to  affect  the  same  in  any  manner,  neither  party 
to  such  suit  shall  be  a  competent  witness  as  to  any 
matter  which  occurred  prior  to  the  death  of  the 
ancestor."  In  order  to  render  appellee  incompetent 
to  testify  in  her  own  behalf  over  the  objection  of 
appellant  Mathieu  it  must  appear  not  only  that 
the  suit  was  against  Mrs.  Mathieu,  as  heir  of  a 
deceased  former  owner  of  the  land  who  was  alive 
at  the  time  the  transactions  occurred  which  were 
sought  to  be  given  in  evidence,  but  that  the  suit 
was  ^'founded  on  a  contract  with  or  demand  against 
the  ancestor^  to  obtain  title  to,  or  possession  of, 
property  *  *  *  of,  or  in  right  of  such  ancestor." 
The  phrase  ''or  to  affect  the  same  in  any  manner" 
refers  to  the  property  mentioned  in  the  statute  and 
does  not  bring  in  a  new  class  of  cases  not  ''founded 
on  a  contract  with  or  demand  against  the  ancestor," 
The  case  at  bar  is  not  founded  on  any  contract 
with  or  demand  against  the  deceased  parents  of 
Mrs.  Mathieu,  and  appellee  was  not  incompetent 
to  testify  for  the  reasons  aforesaid.  Taylor  v. 
Duesterberg  (1887),  109  Ind.  165,  171,  9  K  E.  907; 
Durham  v.  Shannon  (1888),  116  Ind.  403,  405,  19 
N.  E.  190,  9  Am.  St.  860;  Snyder  v.  Frank  (1913) 
53  Ind.  App.  301,  308,  101  N.  E.  684;  Waltz  v.  Waltz 
(1882),  84  Ind.  403,  409;  Cross  v.  Herr  (1884), 
96  Ind.  96,  99;  Louisville^  etc.,  R.  Co.  v.  Thompson 
(1886),  107  Ind.  442,  456,  8  N.  E.  18,  9  N.  E. 
357;  57  Am.  Rep.  120;  Cincinnati,  etc.,  B.  Co,  v. 
Cregor  (1898),  150  Ind.  625,  630,  50  N.  E  .  760 
Sloan  V.  Sloan  (1898),  21  Ind.  App.  315,  319,  52 
N.  E.  413;  Michigan  Trust  Co.  v.  Probasco  (1902), 
29  Ind.  App.  109,  123;.  63  N.  E.  255;  Zimmerman 
V.  Beatson  (1907),  39  Ind.  App.  664,  667,  79  N.  E. 
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518,  80  N.  E.  165;  Goodwin  v.  Bentley  (1903),  30 
Ind.  App.  477,  483,  66  N.  E.  496. 

There  are  some  expressions  in  the  decided  cases 
dealing  with  §§521,  522  Rums  1914,  §§498,  499 
R.  S.  1881,  which  may  indicate  a  different  rule  from 
what  we  have  declared,  but  such  expressions  or 
holdings,  if  they  amount  to  such,  are  out  of  harmony 
with  the  prevailing  weight  of  authority,  as  shown  by 
the  decisions  of  both  our  coxu-ts  of  last  resort,  and 
as  indicated  by  this  court  in  the  recent  case  of 
Snyder  v.  Franks  supra.  The  general  purpose  of 
both  said  sections  is  identical  and  was  expressed  by 
Mitchell,  J.,  in  Taylor  v.  Deusterherg,  supra^  171, 
as  follows:  **A  contract  or  matter  in  which  the 
decedent  in  his  lifetime  never  had  any  concern  or 
interest,  can  not  be  so  involved  in  a  suit  by  his 
personal  representative  as  to  preclude  the  parties 
interested  in  the  transaction,  although  it  may  come 
collaterally  in  question,  from  upholding  it  by  their 
own  testimony.  If  it  were  otherwise,  the  death  of 
a  stranger,  who  presumably  could  not  have  testified 
concerning  the  matter  if  living,  would  close  the 
mouths  of  the  only  persons  interested  in  the  con- 
tract when  it  was  made.  The  true  spirit  of  the 
statute  seems  to  be,  that  when  a  party  to  a  subject- 
mtater  or  contract,  in  action,  is  dead,  and  his  rights 
in  the  thing  or  contract  have  passed  to  another  who 
represents  him  in  the  action  or  proceeding  which 
involves  such  contract  or  subject-matter,  to  which 
the  deceased  was  a  party,  the  siu^ving  party  to 
that  subject  shall  not  testify  to  matters  occurring 
during  the  lifetime  of  the  decedent."  In  Sullivan  v. 
Sullivan  (1893),  6  Ind.  App.  65,  69,  32  N.  E.  1132, 
in  speaking  of  §522,  supra^  this  court  said:  ^^That 
section  contemplates  only  suits  between  heirs  or 
by  or  against  such  founded  on  a  demand  against  the 
ancestor  to  obtain  title  to  or  possession  of  his  prop- 
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erty  or  to  affect  it  in  any  manner."     Our  con- 
clusion on  this  subject  makes  it  unnecessary 

28.  to  consider  at  length  the  propositions  that 
appellant  Mathieu  only  claimed  to  own  a 

small  undivided  interest  by  inheritance  and  that 
if  her  objection  should  have  been  sustained,  if  she 
were  the  only  party  to  the  suit  the  evidence  could 
not  be  properly  excluded  as  against  her  coappellants 
on  the  grounds  urged  by  her,  since  they  did  not 
claim  to  own  the  property  by  inheritance.  The 
evidence  should  in  such  instance  be  admitted  and 
if  not  competent  against  some  of  the  defendants,  it 
should  be  properly  limited  by  the  court  by  instruc- 
tions to -the  jury.  Benjamin  v.  McElwaine-Rich- 
ards  Co.  J  supra;  Turpie  v.  Lowe  (1902),  158  Ind. 
314,  325,  62  N.  E.  484,  92  Am.  St.  310;  Thistle' 
waite  V.  Thistlewaite,  supra. 

Most  of   the   evidence   objected   to   which   was 

given  by  appellee  and  members' of  her  family,  and  by 

other  witnesses,  related  to  declarations  made 

29.  and  acts  performed  while  in  possession  of  the 
land,  relating  to  the  character  and  extent 

of  appellee's  possession  and  the  use  and  control  of 
the  land  by  her  and  such  members  of  her  family 
under  her  directions,  and  were  competent  as  a  part 
of  the  res  gestae  of  the  continuing  act  of  possession, 
to  qualify,  explain  and  characterize  such  possession. 
Creighton  v.  Hoppis  (1885),.  99  Ind.  369,  374; 
Welker  v.  Appelman  (1909),  44  Ind.  App.  699,  711, 
90  N.  E.  35;  Gifford  v.  Giff(yrd  (1915),  58  Ind.  App. 
665,  107  N.  E.  308,  312. 

The  questions  relating  to  the  instructions  need 
not  be  considered  in  detail.  Most  of  the  questions 
suggested  are  answered  by  our  decision  of  the 
questions  already  decided.  The  instructions  given, 
considered  as  a  whole,  fairly  and   accurately  in- 
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formed  the  jury  as  to  the  law  applicable  to  the 
case  under  the  pleadings  and  evidence. 

Some  question  is  suggested  as  to  the  jurisdiction 

of  the  Laporte  Superior  Coxu't  over  a  portion  of 

the  land  in  controversy  on  the  ground  that  the 

amended    complaint    filed    in    the    Laporte 

30.  Superior  Court  included  some  land  not  de- 
scribed in  the  original  complaint  filed  in  the 

Lake  Circuit  Court.  The  verdict  retiu^ed  in  the 
Lake  Circuit  Court  before  the  change  of  venue  was 
takencontained  adescription  identical  with  that  in  the 
amended  complaint.  The  original  complaint  is  not 
set  out  in  the  transcript  from  the  Lake  Circuit 
Court.  The  filing  of  the  amended  complaint  was 
not  the  commencement  of  a  new  or  different  suit, 
nor  is  it  even  claimed  that  it  states  a  different 
cause  of  action  from  that  stated  in  the  original 
complaint.  It  does  not  appear  that  appellants 
were  prejudiced,  misled  or  deprived  of  any 

31.  right  or  defense  by  the  amendment,  which 
was  fully  authorized  both  by  statute   and 

decisions.  §403  Burns  1914,  §394  R.  S.  1881. 
Hilly ardv. BoWrwon (1913), 63 Ind.  App.  107, HO,  101 
N.  E.  341y  and  cases  cited.  The  amendment  of  the 
description,  if  inaccurate  or  incomplete  as  to  all  the 
real  estate  involved  in  the  controversy,  was  legiti- 
mate and  no  error  was  committed  in  permitting  it 
to  be  made.  Furthermore  the  description  in  the 
original  complaint,  which  was  offered  in  evidence, 
though  somewhat  less  defiLnite,  may  be  reasonably 
construed  to  include  the  identical  land  described 
in  the  amended  complaint,  and  the  description  in 
the  amended  complaint  as  only  a  more  defiLnite 
description  of  the  same  real  estate. 

The  contention  can  not  be  upheld  that  the  verdict 
is  not  sustained  by  sufficient  evidence  on  the  groimd 
that  it  conclusively  shows  that  the  possession  was 
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in  appellee's  husband  and  not  in  her  and  that 
32.  appellant's  predecessors  were  in  actual  peace- 
able possession  in  1876,  when  appellee  moved 
on  the  land.  The  complaint  avers  that  the  posses- 
sion was  taken  and  held  by  appellee  and  there  is 
evidence  tending  to  prove  such  allegation.  The 
evidence  also  tends  to  show  that  from  the  first 
she  took  possession  as  owner  and  openly,  by  words 
and  acts,  asserted  her  title  against  all  the  world; 
that  she  was  continually  in  open,  hostile  possession, 
and  that  inquiry  or  observation  by  the  real  owners 
of  the  legal  title  would  have  given  them  knowledge 
of  the  character  of  her  possession  and  her  claini  of 
title.  A  number  of  disinterested  witnesses  gave 
evidence  showing  her  possession,  use  and  claim  of 
ownership,  from  1876  to  the  time  of  the  trial, 
of  the  identical  land  described  in  the  amended 
complaint.  In  addition  to  the  testimony  already 
set  out  appellee  testified  that  soon  after  Mr.  Bing- 
ham left:  ''I  told  Mr.  Dutcher  the  land  was  given 
to  me  and  I  proposed  to  move  on  it  and  live  on  it 
and  I  was  going  to  do  so."  The  evidence  shows 
that  in  a  very  short  time  the  west  line  was  blazed, 
the  cabin  was  built,  and  she  and  her  husband  moved 
on  the  land  and  continued  to  reside  there  for  more 
than  twenty  years  claiming  that  she  owned  the  land. 
The  fact  that  her  husband  drove  trespassers  from 
the  land  does  not  necessarily  show  he  was  claiming 
to  own  it  instead  of  his  wife.  She  testified  that 
she  directed  him  to  keep  trespassers  off  the  land, 
and  other  witnesses  testified  to  his  driving  trappers 
from  the  land,  asserting  at  the  time  that  ''this  is 
our  land/'  This  and  other  testimony  of  similar 
import  may  reasonably  be  construed  to  support 
appellee's  claim  of  ownership  and  adverse  possession. 
The  fact  that  she  was  a  married  woman  did  not 
preclude  her  from   taking   and   holding   the    ex- 
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elusive  possession  of  the  land.     Her  marital 
33.    relations  were  proper  to  be  considered  along 

with  the  other  evidence  but  there  was  ample 
evidence  from  which  the  jury  might  properly 
find  that  possession  was  taken  by  appellee  under 
claim  of  ownership,  and  that  she  continued  to  so 
hold  and  to  occupy  the  land  for  over  twenty  years. 
Clark  V.  Gilbert  (1872),  39  Conn.  94. 

We  have  in  effect,  if  not  in  detail,  passed  upon 
all  the  numerous  questions  presented  by  the  briefs. 

There    is    no    harmful    error    shown   in    the 
34     admission  or  exclusion  of  evidence  or  in  the 

giving  or  refusal  of  instructions.  The  evi- 
dence is  conflicting  on  many  important  proposi- 
tions, but  there  is  no  failure  of  evidence.  Under 
our  rides  of  appellate  procedure,  this  court  can  not 
weigh  or  ignore  the  evidence.  The  jury  has  a  wide 
latitude  in  drawing  inferences  from  evidence,  and 
where  any  reasonable  inference  has  been  drawn 
therefrom  it  is  conclusive  in  this  court.  There 
is  ample  evidence  from  which  the  jury  may  reason- 
ably have  found  every  essential  fact  to  support  the 
verdict.  The  case  seems  to  have  been  fairly  and 
impartially  tried  and  no  reversible  error  is  shown. 
Judgment  afi&rmed. 

Shea,  C.  J.,  Ibach,  P.  J.,  Caldwell,  Moran  and 
Hottel,  JJ.,  concur. 

Note. — Reported  in  109  N.  E.  456.  Ck)lor  of  title,  what  oon- 
stitates,  in  order  to  sustain  claim  of  adverse  possession,  see  14  Am. 
Deo.  580;  88  Am.  St.  701;  aLso,  1  Cyo  1082,  1085.  Amendment  of 
pleading  respecting  description  of  land,  see  14  Ann.  Cas.  455. 
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City  of  Indianapolis  v.  Lamkin. 

[No.  9,032.    Filed  May  22,  1916.) 

1.  Municipal  Cobpobationb. — City  Clerk, — Dttties. — ^Under  the 
provisions  of  §§8652,  8653  Bums  1914,  setting  forth  the  official 
duties  of  a  city  olerk  and  providing  that  he  must  keep  a  record  of 
the  proceedings  of  the  common  council,  it  Is  held  that  preparing 
an  index  to  such  record  is  a  duty  of  the  city  clerk  incidental'to 
his  official  duties  as  set  forth  in  the  statute;  and  this  duty  must 
be  performed  by  him  without  special  or  extra  compensation,  p.  129. 

2.  Public  Foiacy.— Official  Dutiea. — Public  policy  requires  that 
courts  should  not  indulge  in  refinements  too  nicely  drawn  in  con- 
struing statutes  prescribing  official  duties  to  the  end  that  a  par- 
ticular service  may  be  classed  as  extraofficial.    p.  129. 

3-  Municipal  Cobpobations. — City  Clerk. — Dutiea. — General  Or- 
dinance No.  90  of  1911,  city  of  Indianapolis,  defining  duties  of 
city  clerk,  construed  and  held  to  require  the  clerk,  as  an  official 
duty,  to  keep  a  record  of  the  proceedings  of  the  common  council 
and  to  prepare  an  index  to  the  volumes  of  such  proceedings,  for 
^hich  he  is  not  entitled  to  special  or  extra  compensation,    p.  131. 

From  Marion  Superior  Court;  Charles  J.  Orbiaon, 
Judge. 

Action  by  James  W.  Lamkin  against  City  of 
Indianapolis.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.     Reversed. 

William  A.  Pickens,  Fred  E.  Barrett^  Paul  G. 
Davis  and  Russel  J.  Ryan,  for  appellant. 

Caleb  S.  Denny  and  George  L.  Denny,  for  appellee. 

Caldwell,  J. — Appellee  brought  this  action  to 
recover  compensation  for  services  alleged  to  have 
been  performed  by  him  in  preparing  an  index  of 
the  proceedings  of  the  common  council  of  appellant 
city  for  the  year  1913.  A  trial  by  the  court  re- 
sulted in  a  judgment  for  appellee  for  $300.  The 
evidence  at  the  trial  consisted  of  an  agreed  state- 
ment of  facts.  If  such  facts  considered  as  evi- 
dence are  not  sufficient  to  sustain  the  decision,  this 
cause  must  be  reversed;  otherwise  affirmed. 
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The  agreed  facts  to  the  extent  material  are  in 
substance  as  follows:  For  the  years  1910,  1911, 
1912  and  1913,  Edward  A.  Ramsey  was  city  clerk 
of  appellant  city;  for  fifteen  years  prior  to  1910, 
the  city  clerk  of  appellant  city  was  employed  by 
the  city  each  year  to  prepare  an  index  of  the  pro- 
ceedings of  the  common  council,  and  the  city  paid 
him  $300  each  year  for  such  services.  In  1911, 
the  common  council  by  General  Ordinance  No.  90 
adopted  a  rule  specifying  it  to  be  the  duty  of  the 
city  clerk  to  make  and  keep  an  accurate  minute 
and  journal  of  the  proceedings  of  the  common 
council  as  required  by  the  statute  (§8652  Biu*ns 
1914,  Acts  1905  p.  219,  §50),  and  providing  also 
that  he  should  have  the  minutes  of  such  pro- 
ceedings printed  after  each  meeting  for  the  use  of 
members  of  the  council,  and  that  copies  thereof 
should  be  preserved  on  file,  to  be  boimd  at  the  end 
of  the  year,  with  a  proper  index  thereto,  as  the 
official  journal  of  the  common  council.  Under 
direction  of  the  common  council,  Ramsey  prepared 
such  an  index  for  each  of  the  years  1910,  1911  and 
1912,  which  having  been  printed  was  included  in 
the  bound  volume  for  each  of  said  years,  and  for 
his  services  in  so  doing  appellant  paid  him  $300 
for  each  year.  The  minutes  of  the  proceedings 
of  1913  were  voluminous.  Public  necessity  and 
convenience  required  that  a  suitable  index  be 
prepared,  printed  and  bound  with  the  volume  for 
said  year.  In  August,  1913,  Ramsey  called  the 
attention  of  the  city  controller  to  such  necessity, 
and  suggested  that  he  recommend  an  appropria- 
tion of  $300  as  a  fund  for  indexing  the  council 
proceedings  of  1913.  December  1,  1913,  the  com- 
mon council  regularly  passed  Appropriation  Ordi- 
nance No.  51,  to  the  effect  that  thereby  the  sum  of 
$300  was  appropriated  for  piu*poses  aforesaid;  that 
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appellee  was  thereby  employed  to  do  the  work; 
and  that  the  city  controller  was  thereby  directed  to 
draw  a  proper  warrant  therefor  in  favor  of  appellee 
on  the  completion  of  the  work.  The  mayor  of  the 
city  signed  and  approved  the  ordinance  December 
9,  1913.  Some  doubt  having  arisen  respecting 
the  validity  of  the  ordinance,  the  city  controller 
submitted  the  question  to  the  city  attorney,  who 
thereupon  rendered  an  opinion  to  the  effect  that 
the  ordinance  was  invalid  to  the  extent  that  it 
designated  a  particular  person  to  receive  the  bene- 
fit thereof.  Thereupon  both  Ramsey  and  appellee 
proceeded  to  prepare  the  index,  each  claiming  that 
he  had  been  employed  by  the  city  to  that  end. 
In  view  of  the  situation,  the  city  controller  notified 
both  Ramsey  and  appellee  by  letter  that  he  would 
refer  the  controversy  to  the  city  attorney  and  be 
guided  by  his  opinion  in  making  payment  for  such 
services.  Ramsey,  having  completed  his  manu- 
script of  the  index,  delivered  it  to  the  printing  com- 
pany which  was  under  contract  with  the  city  to 
print  and  bind  such  proceedings  of  the  council. 
The  printing  company,  acting  under  instructions 
received  from  the  city  controller,  used  Ramsey's 
manuscript  in  preparing  the  bound  volume  for  1913. 
Appellee  also  delivered  to  the  printing  company  a 
manuscript  prepared  by  him,  but  it  was  not  used. 
The  manuscript  of  the  index  prepared  by  appellee 
and  also  that  prepared  by  Ramsey  were  proper 
and  acciu*ate  indexes,  and  the  labor  in  preparing 
them  was  in  each  case  reasonably  worth  S300. 
Appellee  and  Ramsey  each  filed  with  the  proper 
city  officers  a  claim  for  services  in  the  sum  of  S300. 
Each  claim  was  disallowed.  Appellee  and  Ramsey 
each  thereupon  brought  an  action  against  the  city 
to  recover  the  amount  of  their  respective  claims. 
The  actions  were  tried  by  the  court  at  the  same  time 


128  APPELLATE  COURT  OF  INDLINA, 

City  of  Indianapolis  t;.  Lamkin — 62  Ind.  App.  125. 

on  the  fi^eed  statement  of  facts,  the  substance 
of  which  we  have  set  out  above*  The  decision  of 
the  court  was  a^inst  Ramsey  in  his  action  and  in 
favor  of  appellee  in  the  action  brought  by  him. 
As  indicated,  this  appeal  involves  the  latter  action. 

In  support  of  its  appeal,  the  city  states  the 
following  proposition:  "The  common  council  of 
a  city  in  this  State  has  no  power  or  authority  to 
appropriate  money  to  pay  others  for  services  which 
particular  officials  and  employes  of  the  city  are 
to  do  by  law,  and  an  ordinance  which  appropriates 
money  for  such  a  purpose  is  invalid."  In  support 
of  such  proposition  appellant  cites  the  following 
decisions  which  seem  to  sustain  it:  Mitchell  v. 
WiUa  (1877),  59  Ind.  364;  City  of  Ft  Wayne  v. 
Lehr  (1882),  88  Ind.  62;  Rothrock  v.  Carr  (1876), 
65  Ind.  334;  Driftwood  Co.  v.  Bartholomew  Co. 
(1880),  72  Ind.  226.  To  such  decisions  the  follow- 
ing may  be  added:  City  of  Richmond  v.  Dicker  son 
(1900),  155  Ind.  345,  58  N.  E.  260;  State,  ex  rel.  v. 
GoUthait  (1908),  172  Ind.  210,  87  N.  E.  133,  19 
Ann.  Cas.  737.  Appellee  fully  concedes  that  said 
proposition  is  sound,  and  that  if  it  was  the  duty 
of  the  city  clerk  to  prepare  such  index,  this  cause 
must  be  reversed. 

It  is  provided  by  statute  that  "The  city  clerk 
of  every  city  shall  be  the  clerk  of  the  common 
council.  *  *  *  He  shall  keep  the  records  of 
the  proceedings  of  such  council,  and  have  charge 
of  all  the  papers  relating  to  its  business;  shall 
prepare  and  keep  an  ordinance  book.  *  *  * 
Shall  have  charge  of  all  documents  and  books,  the 
keeping  of  which  shall  be  entrusted  to  him  by 
statute  or  ordinance;  *  *  *  and  shall  perform 
all  other  duties  prescribed  by  law  or  incident  to 
his  office."  §8683  Bums  1914,  Acts  1905  p.  219, 
§81.     There  is  a  further  provision  that  it  shall  be 
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his  duty  to  make  and  keep  an  accurate  minute  and 
journal  of  the  proceedings  of  the  council,  and 
"to  perform  all  other  duties  required  by  such 
office/'  §8652  Bums  1914,  supra.  It  is  further 
provided  that  in  cities  of  the  first  class,  a  city  clerk 
shall  receive  a  salary  of  $3000  per  year,  "and  that 
such  clerk  shall  not  receive  any  other  compensa- 
tion, fee  or  perquisite  whatever  except  for  furnish- 
ing certified  copies",  etc,  §8683  Bums  1914,  supra. 
From  such  statutory  provisions,  it  appears  that  the 
city  clerk  is  required  to  reduce  to  writing,  in  the 
form  of  a  minute  or  journal,  the  proceedings 

1.  of  the  common  coimcU,  and  also  to  perform 
all  other  duties  incident  to  his  office;  and  in 

addition  to  certain  duties  specifically  mentioned, 
he  must  perform  all  other  duties  required  by  such 
office.  If  a  certain  service  must  be  classed  as  an 
official  duty,  then  the  parties  agree  that  for  per- 
forming such  service  extra  compensation  can  not 
legally  be  paid  the  incumbent  of  the  office,  and, 
to  that  end,  third  persons  can  not  lawfully  be 
employed  or  paid.  It  is  not  an  easy  problem, 
however,  under  all  circumstances  to  determine 
fully  what  services  performed  in  connection  with  a 
public  office  must  be  classed  as  "official"  as  the 
term  is  here  used.  It  is  plain  that  all  duties  that 
come  within  the  specific  or  general  provisions  of 
the  statute  as  above  quoted  must  be  classed  as 
official.  It  would  seem  also  that  public  policy 
requires  that  courts  shoxild  not  indulge  in 

2.  refinements   too   nicely  drawn   in   the   con- 
struction of  statutes  prescribing  official  duties, 

to  the  end  that  a  particular  service  may  be  classed 
as  nonofficial  or  extraofficial.  On  this  subject,  the 
following  language  is  used  in  Evans  v.  Inhabitants 
of  Trenton  (1853),  24  N.  J.  L.  764,  767:  "The 
Vol.  62—9 
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statutes  of  the  legislature  and  the  ordinances  of 
our  municipal  corporations  seldom  prescribe  with 
much  detail  and  particularity  the  duties  annexed 
to  public  offices;  and  it  requires  but  little  ingenuity 
to  run  nice  distinctions  between  what  duties  may 
and  what  may  not  be  considered  strictly  official; 
and  if  these  distinctions  are  much  favored  by  courts 
of  justice,  it  may  lead  to  great  abuse.'* 

The  minutes  of  the  proceedings  of  the  council  are 
required  to  be  entered  and  kept,  and  the  papers  and 
files  pertaining  to  its  business  are  required  to  be 
preserved,  among  other  reasons,  in  order  that  the 
city  officials  and  the  public  may  be  readily  advised 
respecting  the  transactions  of  that  particular  depart- 
ment of  the  city  government.  It  would  seem  to 
follow  that  a  requirement  that  a  minute  or  journal 
of  the  proceedings  be  made  a  matter  of  record,  and 
that  such  papers  and  files  be  placed  in  a  certain 
custody,  should  reasonably  be  held  to  include  a 
further  or  incidental  requirement  that  the  work 
be  done  in  such  manner  as  to  be  eflfective.  To  be 
effective,  the  minutes,  papers  and  files  must  be 
placed  in  such  condition  that  the  city  officials  and 
the  public  may  readily  and  conveniently  acquire 
the  desired  information.  We  are  advised  by  the 
agreed  statement  of  facts  that  public  necessity  and 
convenience  required  the  preparation  of  the  in- 
dex involved  here.  The  city  clerk  is  expressly 
charged  with  the  duty  of  making  and  keeping  an 
accurate  minute  of  the  proceedings  of  the  council, 
and  he  is  required  also  to  perform  all  other  duties 
incident  to  his  office.  When  he  has  merely  written 
up  the  proceedings  of  a  meeting  or  of  a  number  of 
meetings,  something  further  remains  to  be  done  in 
order  that  such  work  may  be  effective.  Public 
necessity  and  convenience  require  that  his  work  be 
supplemented.     We  do  not  believe  that  the  clerk 
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has  performed  his  full  official  duty  when  public 
necessity  requires  that  something  further  be  done  in 
onler  that  what  he  has  done,  from  day  to  day, 
may  serve  its  intended  pm*pose.  The  something 
further  required  to  be  done  is  the  preparation 
of  an  index.  By  reason  of  his  familiarity  with  the 
affairs  of  his  office,  he  is  certainly  more  competent 
to  prepare  such  an  index  than  any  other  person 
of  equal  capacity.  Preparing  such  index  and 
causing  it  to  be  printed  and  bound  with  the  volume 
for  the  year,  being  a  work  which  public  necessity 
requires  to  be  done  at  stated  intervals,  in  order 
that  the  work  done  from  day  to  day  may  be  effec- 
tive, it  follows  in  our  judgment  that  the  prepara- 
tion of  such  index  is  a  duty  incident  to  the  office, 
and  therefore  an  official  duty. 

An  examination   of  General  Ordinance  No.   90, 
enacted  in  1911,  confirms  us  in  such  conclusion. 
"Duties  of  city  clerk"  is  the  subject  of  such  ordi- 
nance, as  gathered  from  its  provisions.     It 

3.  specifically  requires  that  the  clerk  shall 
keep  an  accurate  journal  of  the  proceedings 
of  the  council,  and  that  he  shall  have  such  pro- 
ceedings printed  after  each  meeting.  There  are 
further  provisions  that  one  of  such  printed  copies 
shall  be  presented  to  each  member  of  the  council 
within  ten  days  after  the  particular  meeting,  and 
that  other  copies  shall  be  kept  on  file  to  be  bound 
at  the  end  of  the  year  with  the  proper  index  thereto. 
Such  ordinance  deals  with  clerical  work,  and  with 
the  work  of  a  printer  and  binder.  To  our  minds, 
the  ordinance  is  not  reasonably  susceptible  of  any 
other  construction  than  th^t  by  its  provisions  the 
city  clerk  is  required  to  do  such  clerical  work  and 
to  supervise  the  work  of  the  printer  and  binder. 
It  is  certainly  a  reasonable  construction  that  the 
person  charged  with  the  duty  of  having  the  pro- 
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ceedings  printed  is  the  person  required  to  present 
a  printed  copy  thereof  to  each  member  of  the 
council,  and  that  the  person  designated  by  law  as 
the  custodian  of  the  papers  and  files  pertaining  to  the 
business  of  the  council,  is  the  official  required  to 
keep  said  printed  copies  of  the  proceedings  to  be 
bound.  The  sole  remaining  clerical  duty  is  the 
making  of  the  index.  Keeping  in  mind  the  sub- 
ject of  the  ordinance,  and  that  all  other  clerical 
work  therein  designated  must  be  classed  as  official 
duties  of  the  clerk,  and  his  natural  fitness  for  the 
work  of  preparing  the  index,  it  is  certainly  a  reason- 
able construction  of  the  ordinance  that  such  work 
must  also  be  classed  among  the  official  duties  of 
the  clerk.  It  follows  that  this  cause  must  be 
reversed. 

The  judgment  is  reversed,  with  instructions  to 
the  court  to  sustain  the  motion  for  a  new  trial. 

NoTB.— Reported  in  112  N.  E.  833.    See  under  (1)  28  Cyo  452. 


MUBBAT   ET  AL.  V.  MxJRBAT   BT  AL. 
[No.8,d36.    FUed  May  22, 1916.] 

1.  Appeal. — Partilion  by  Parol. — Conflict  of  Evidence. — ^Where  there 
is  a  conflict  in  the  oral  evidence  as  to  the  effect  and  extent  of  a  parol 
agreement  for  partition  the  decision  of  the  trial  court  upon  such 
question  is  final,  and  it  is  not  reviewable  upon  appeal,    p.  142. 

2.  Pabtition. — Parol. — Effect. — ^A  parol  agreement  for  the  parti* 
tion  of  lands  will  be  upheld  and  enforced  where  such  agreement  has 
been  executed  by  the  parties  thereto  taking  possession  of  their 
respective  severed  portions,    p.  143. 

3.  Deeds. — Merger  of  Oral  Negotiations. — ^As  a  general  rule  all  oral 
negotiations  leading  up  to  the  execution  of  the  deed  are  merged 
therein,    p.  144. 

4.  Deeds. — Merger. — ^Where  it  is  sought  to  have  an  agreement  as 
to  partition  merged  into  subsequent  deeds,  the  doctrine  of '^merger'* 
can  have  no  application  where  the  estates  created  by  the  deeds 
are  not  equal  to,  or  coextensive  with,  the  estates  created  by  the 
partition,    p.  144. 
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6.  Estates. — Merger  of  Legal  and  EquUahUf  Tides, — The  intention 
of  the  party,  expressed  or  implied,  is  the  true  test  of  whether  there 
has  been  a  merger,  and  where  such  merger,  in  the  light  of  all  the 
circumstances,  would  be  disadvantageous  to  him,  then  the  merger 
of  an  equitable  estate  with  a  legal  estate  wiU  not  be  presumed. 
p.  144. 

6.  Estoppel. — By  Deed, — A  person  can  be  estopped  by  deed  only 
when  such  deed  sets  forth  the  precise  fact  upon  which  such  an 
estoppel  is  to  operate,    p.  145. 

7.  Estoppel. — By  Quitclaim  Deed, — ^No  estoppel  arises  either  from 
making  or  accepting  a  quitclaim  deed,  and  both  the  grantor  and 
the  grantee  may  prove  that  no  interest  or  estate  was  transmitted 
thereby,    p.  145. 

8.  Estoppel. — By  Deed. — ^Where  the  defendants  derived  their 
title  through  a  deed  to  their  father  and  where  there  is  no  showing 
of  fraud  or  mistake,  they  are  estopped  by  that  deed  from  claiming, 
under  a  partition  proceeding  prior  thereto,  any  larger  estate  or 
interest  than  that  expressed  in  their  deed.    p.  147. 

9.  Estates. — Merger. — Where  defendants  are  claiming  imder  an 
alleged  partition  made  prior  to  the  deed  under  which  they  derived 
their  title  and  there  was  no  evidence  of  a  subsequent  partition  or  a 
ratification  ci  the  alleged  prior  partition,  a  finding  that  the  defend- 
ants take  a  larger  estate  than  that  described  in  their  deed  is 
erroneous,    p.  148. 

From  Hamilton  Circuit  Court;  Meade  Veatalf 
Judge. 

Action  for  partition  by  Charles  F.  Murray  et  al. 
against  Robert  H.  Murray  et  al.  From  a  judg- 
ment for  defendants,  the  plaintiff  appeals.     Reversed. 

Shirts  &  FertiQf  for  appellants. 

J.  F.  Neal  and  N.  C.  Neal,  for  appellees. 

HoTTEL,  P.  J. — Charles  F.  Murray,  hereinafter 
referred  to  as  appellant,  his  wife  joining  him, 
brought  suit  in  the  court  below  for  partition  of  61 
acres  of  land  in  Hamilton  county,  viz. :  The  north- 
eastquarter  of  thenortheastquarterofsectionl,  town- 
ship 17  north,  range  6  east  (hereinafter  referred  to 
as  the  south  40  acres) ,  and  the  southeast  quarter 
of  the  southeast  quarter  of  section  36,  same 
township  and  range  (hereinafter  referred  to  as  the 
north  40  acres),  except  19  acres  off  the  north  side 
thereof.     In  his  complaint  appellant  alleges  that 
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he  is  the  owner  of  an  undivided  one-half  of  said 
real  estate;  that  appellee  Calvin  G.  Murray  is  the 
owner  of  an  undivided  one-sixth  thereof,  and  that 
the  other  appellees  are  the  owners  of  the  remaining 
two-sixths  in  interests  unknown  to  appellant.  Fer- 
dinand Murray  and  Mary  Fern  Lockwood  filed  an 
answer  and  a  cross-complaint,  in  each  of  which  they 
allege,  among  other  things,  that  they  and  their 
coappellee  Calvin  Q.  Murray  and  appellant  are 
each  the  owner  of  an  undivided  one-fourth  in  said 
south  40-acr6  tract ;  that  about  nineteeny  ears  previous 
appellant,  his  brother  Calvin  and  their  mother 
Maria  owned  all  the  real  estate  described  in  the 
complaint  as  tenants  in  common,  and  that  they 
then  entered  into  a  mutual  agreement  to  partition 
the  same  and  for  that  purpose  selected  arbitrators, 
who  set  off  to  Calvin  G.,  nineteen  acres  off  the  north 
side  of  the  north  40  acres;  to  appellant,  Charles  F., 
the  21  acres  remaining  of  the  north  40  acres;  and  to 
said  Maria  the  south  40  acres;  that  afterwards, 

on  the day  of ,  deeds  were  made  to 

Calvin  G.  in  confirmation  of  his  title  to  the  19 
acres,  and  immediately  upon  said  division  Charles 
F.  and  Maria  aocepted  the  partition  so  made,  and 
each  of  them  respectively  entered  into  the  full  and 
exclusive  possession  of  the  portions  thereof  so 
assigned  to  them,  and  have  since  continued  in 
exclusive  possession  thereof;  that  since  such  parti- 
tion appellant  exercised  control  and  dominion  over 
the  21  acres  as  sole  owner  thereof,  paid  the  taxes 
thereon,  received  aU  the  rents  and  profits  there- 
from and  made  improvements  thereon;  that  since 
such  partition  Maria,  until  her  death,  exercised 
full  control  over  the  south  40-acre  tract,  receiving 
the  entire  rents  and  profits  thereof;  and  all  of  said 
tenants  in  common  fully  accepted  and  acquiesced 
in  the  partition  so  made;  that  appellees,  and  each  of 
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them,  are  ready  and  willing  to  execute  any  con- 
veyance that  may  be  necessary  to  confirm  the  title 
to  the  said  Charles  F.  in  the  21  acres ;  that  by  reason 
of  the  facts  aforesaid,  the  21-acre  tract  is  not  a  proper 
subject  of  partition  in  this  action. 

Appellant  answered  the  cross-complaint  and  re- 
plied to  the  answer  by  general  denial.  The  other 
defendants  to  the  complaint  and  cross-complaint 
were  defaulted.  There  was  a  trial  by  the  court  and 
a  finding  that  appellant  is  the  owner  in  fee  of  the 
21-acre  tract,  and  that  he,  Calvin  and  appellees 
are  the  owners  as  tenants  in  common  of  the  south 
40-acre  tract  in  the  several  proportions  set  out  in 
the  answer  and  cross-complaint  and  that  the  same 
should  be  partitioned.  Judgment  was  rendered  in 
accord  with  the  finding.  Appellant  filed  a  motion 
for  new  trial  which  was  overruled;  commissioners 
were  appointed  to  make  partition  and  they  reported 
the  land  indivisible,  which  report  was  confirmed 
and  the  land  was  ordered  sold  by  a  commissioner. 

The  ruling  on  the  motion  for  new  trial  is  relied 
on  for  reversal.  The  only  grounds  of  this  motion 
are:  (1)  The  decision  of  the  court  is  not  sustained 
by  sufficient  evidence,  and  (2)  it  is  contrary  to  law. 
It  appears  from  the  evidence  and  the  facts  agreed 
on  at  the  trial  that  prior  to  1886  Thompson  Murray 
died  seized  of  both  40-acre  tracts  above  described, 
and  a  46-acre  tract  adjoining  on  the  west,  and  that 
all  parties  claim  title  through  him.  He  left  sur- 
viving him  a  widow,  Maria  Murray,  and  four  sons, 
viz.,  Robert  H.,  James,  Charles  F.,  and  Calvin  G. 
Murray,  who,  where  hereinafter  referred  to  by 
name,  wiU  be  designated  by  theur  respective  given 
names.  After  his  father's  death  James  sold  his 
interest  to  Robert.  It  seems  to  have  been  under- 
stood by  the  mother  and  the  other  children  that 
James  intended  to  sell,  not  only  his  present  interest 
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inherited  from  his  father,  but  also  his  expectancy 
in  his  mother's  portion  of  the  father's  land  and,  it 
having  been  suggested  to  the  mother  that  the  deed 
from  James  to  Robert  was  ineffective  to  convey 
such  expectancy,  the  mother,  Maria,  in  March, 
1886,  executed  quitclaim  deeds,  in  which  she 
attempted  to  convey  her  one-third  interest  in  her 
husband's  estate  to  her  three  sons  with  a  reserva- 
tion to  herself  of  a  life  estate  therein,  viz.,  she 
conveyed  to  Robert  one-half  of  such  one-third, 
and  to  Charles  and  Calvin  each  one-fourth  of  such 
one-third,  in  the  entire  126  acres  of  which  her  hus- 
band died  seized.  These  deeds  were  recorded 
September  30,  1886,  but  as  one  or  more  of  them  was 
testamentary  in  character  and  inoperative  they 
were  all  afterwards  ignored,  and  thereafter,  at  the 
September  term,  1886,  of  the  Hamilton  Circuit 
Court,  in  a  partition  proceeding  to  which  Maria, 
Charles,  Robert  and  Calvin  were  parties,  the  46- 
acre  tract,  not  involved  in  this  suit,  was  set  off  to 
Robert  in  severalty  as  and  for  his  share  inherited 
of  his  father's  said  land  and  the  share  purchased 
of  his  brother  James,  and  the  land  in  controversy 
was  set  off  to  Maria,  Charles  and  Calvin,  together. 
This  division  was  confirmed  by  the  court. 

In  1894  Robert  and  his  wife  executed  a  warranty 
deed  conveying  all  his  interest  in  said  land  to 
Samuel  A.  Patterson,  On  March  23,  1896,  shortly 
after  the  alleged  parol  partition  referred  to  in  ap- 
pellee's answer  and  cross-complaint,  Charles  and 
Maria  conveyed  by  deed  to  Calvin  the  19  acres, 
the  tract  set  off  to  him  by  the  parol  partition. 
On  the  same  day  Calvin  and  wife  conveyed  by 
quitclaim  deed  the  21  acres  and  the  south  40  acres 
to  Maria  and  Charles.  That  is  to  say,  they  con- 
veyed the  undivided  one-twelfth  part  thereof  (de- 
scribing the  61  acres  as  above)  to  Charles,  and  the 
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undivided  two-twelfths  part  thereof  to  Maxia.  The 
deed  reciting  that  it  was  made  in  connection  with 
another  deed  of  the  same  date  for  the  purposes  of 
partition.  On  March  25,  1896,  Maria  conveyed 
by  deed  to  Robert  the  undivided  one-half  of  the 
two-thirds  part  in  value  of  the  61  acres^  viz., 
the  south  40  acres  and  the  north  40  acres,  except 
the  19  acres  set  off  to  Calvin;  to  Charles  the  un- 
divided one-fourth  of  the  two-thhrds  part  in  value 
thereof;  and  to  Calvin  the  remaining  one-fourth 
of  the  two-thirds  part  in  value  thereof.  All  of  the 
deeds  were  recorded.  In  the  deed  last  named 
Maria  reserved  to  herself  a  life  estate  in  the  lands 
conveyed.     Maria  died  January  2,  1913. 

Robert  Murray  married  Laura  B.  Patterson,  the 
daughter  of  Samuel  A.  Patterson,  and  the  latter 
by  his  last  will  devised  to  his  daughter,  Laura  B., 
for  and  during  her  natural  life,  and  at  her  death  to 
her  children  or  their  descendants,  the  undivided  20 
acres  of  the  south  40-acr6  tract  (describing  it),  sub- 
ject to  the  life  estate  therein  of  Maria  Murray.  Ferdi- 
nand Murray  and  Mary  Fern  Lockwood,  herein- 
after referred  to  as  appellees,  are  the  children  of 
Robert  Murray  and  Laura  B.  (Patterson)  Murray 
and  claim  the  real  estate  in  controversy  xmder  the 
will  of  their  grandfather,  Samuel  A.  Patterson. 

On  February  21,  1898,  James  A.  Owen,  sheriff  of 
Hamilton  county,  executed  to  Samuel  Patterson  a 
deed  in  which  it  was  recited  that  in  1897  Patterson 
had  recovered  a  judgment  in  the  circuit  court  of 
said  coimty  in  an  action  therein  against  Robert 
N.  Murray  and  Laura  B.  Murray  for  the  sum  of 
$1,213.41  and  costs,  etc.,  and  a  decree  for  the  sale 
of  all  the  interest,  estate,  right  and  title  of  said 
Murrays  in  and  to  real  estate  described  therein  as 
follows:  ***  *  *  and  also  the  undivided  one- 
half  (1/2)  of  the  undivided  two-thirds  (2/3)  part 
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in  value  (subject  to  the  estate  for  life  of  Mariah 
Murray)"  in  said  61  acres  (the  decree  describing 
both  40  acre  tracts  and  excepting  therefrom  the 
nineteen  acres  off  the  north  side  of  the  north 
40  acres).  The  deed  then  proceeds  with  the  usual 
recitals  of  a  sheriff's  deed  and  shows  that  the  real 
estate  was  offered  for  sale  and  was  bid  in  by,  and 
sold  to,  said  Patterson,  and  that  in  confirmance  of 
the  sale  the  deed  was  executed. 

It  will  be  observed  that  Patterson's  deed  from 
the  sheriff  for  Robert's  interest  in  said  real  estate 
described  it  as  the  undivided  one-half  of  the  un- 
divided two-thirds  of  the  entire  61  acres,  ignoring 
any  partition  thereof,  if  there  had  been  any;  while 
Patterson  in  his  will  treated  the  land  as  having 
been  partitioned  and  gives  to  appellee's  mother  for 
life,  and  to  appellees  at  her  death,  the  undivided 
20  acres,  etc.,  being  the  half  of  the  south  40  acres. 

No  question  is  made  by  appellant  as  to  appellees 
being  the  owners  of  the  interest  of  Robert  sold  at 
sheriff's  sale,  and  it  is  in  effect  conceded  that  ap- 
pellees' title,  whatever  it  may  be,  came  to  them 
through  the  deed  of  Maria  Murray  to  Robert  H. 
Murray,  the  sheriff's  deed  conveying  the  real 
estate  of  Robert  to  Patterson,  and  the  latter's 
will,  the  only  contention  in  the  case  being  whether 
appellant  is  entitled  to  the  21  acres  and  an  un- 
divided one-fourth  in  the  40  acres  as  claimed  by 
appellees  and  adjudged  by  the  trial  court,  or  whether 
he  is  entitled  to  an  undivided  one-half  in  the  61 
acres  as  claimed  by  appellant. 

Appellant  admits  in  effect  that  there  was  a  verbal 
agreement  of  partition  between  him  and  Calvin 
and  their  mother,  but  that  the  agreement  was 
limited  to  the  partition  and  severance  of  the  19 
acres  set  off  to  Calvin,  and  that  there  was  no  under- 
standing or  arrangement  whereby  the  remaining 
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61  acres  held  by  him  and  his  mother  should  be 
partitioned  or  divided  between  them;  but  that  they 
continued  to  hold  the  61  acres  in  common^  the 
mother  holding  two-thirds  and  he,  one-third ;  that  the 
only  arrangement  between  them  was  one  as  to  the 
division  of  crops,  whereby  he.  took  the  crops  off  the 
21  acres;  the  mother,  off  the  40  acres,  both  occupy- 
ing the  buildings  and  paying  the  taxes  accord- 
ing to  their  undivided  interests.  It  is  further 
contended  in  effect  by  appellant  that,  though 
in  fact  there  had  been  such  verbal  partition  between 
him  and  his  mother,  the  uncontradicted  evidence 
shows  that  it  was  just  before  the  making  of  the 
deeds  referred  to,  supra^  as  made  in  March,  1896; 
that  all  oral  negotiations,  if  any,  for  the  partition 
of  the  land  between  appellant  and  his  mother, 
made  prior  to,  or  at  the  time  the  19-acre  tract  was 
set  off  to  Calvin,  were  merged  in  the  deeds  after- 
wards made  by  the  parties  whereby  they  then 
expressly  and  respectively  conveyed  such  lands 
among  themselves  according  to  their  interests, 
as  they  then  understood  and  intended  them  to  be; 
that  such  deeds  show  that  partition  of  the  61  acres, 
if  ever  made,  was  ignored  and  abandoned,  and  that 
by  such  deeds  all  parties  thereto  or  those  claiming 
thereunder  are  estopped  from  asserting  any  parol 
partition  other  than  that*  recognized  by  the  deed  to 
Calvin  of  the  19  acres  set  off  to  him;  and  that  such 
parties  are  estopped  from  asserting  any  title  or 
interest  in  said  land  different  from  that  expressed 
in  said  deeds.  It  is  further  insisted  by  appellant 
that  the  title  asserted  by  appellees  is  a  legal  title 
and  that  they  can  not  recover  on  proof  of  an  equit- 
able title,  citing  BriLce  v.  Osgood  (1887),  113  Ind. 
360,  363,  14  N.  E.  563;  that  a  ''parol  partition, 
where  possession  under  it  has  not  been  held  suffi- 
ciently long  to  justify  the  presumption  of  a  deed. 
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as  a  general  rule,  confers  no  legal  title,  but  either 
co-tenant  can  compel  the  other  to  convey  the  legal 
title  in  accordance  with  the  terms  of  the  partition, 
and  such  conveyance,  when  made,  unless  otherwise 
intended  will  relate  back  to  the  time  of  the  parol 
partition." 

In  answer  to  appellant's  contention  it  is  insisted 
by  appellees,  in  effect,  that  there  is  evid,ence  show- 
ing that  there  was  in  fact  a  parol  partition  of  the 
real  estate  in  controversy  as  set  up  in  their  answer 
and  cross-complaint;  that  the  parol  partition  was 
fully  consummated  at  the  time  of  the  making  of 
the  deed  in  March,  1896,  by  said  Maria  to  Robert, 
and  prior  to  the  making  of  said  sheriff's  deed  to 
Patterson,  and  prior  to  the  will  of  Patterson;  that 
these  latter  instruments  should  be  construed  and 
interpreted  in  harmony  with  such  partition  and  not 
permitted  to  overthrow  or  defeat  it;  that  in  any 
event  appellant  has  not  pleaded  an  estoppel  by 
deed;  that  there  is  no  question  of  title  in  issue  in 
the  case,  and  hence  that  the  defense  of  estoppel 
by  deed  can  not  be  considered  because  it  is  not 
pleaded ;  that  if  the  court  should  consider  that  there 
is  a  question  of  title  involved  and  should  consider 
the  defense  of  estoppel  that,  for  the  reasons  above 
stated,  the  certainty  required  in  an  estoppel  is  not 
manifest  from  the  deeds;  that  the  deeds  are  not  in 
fact  clearly  inconsistent  with,  and  antagonistic  to, 
the  parol  partition;  that  as  against  any  estoppel 
resulting  from  any  apparent  antagonism  between 
the  deeds  and  the  partition  xmder  the  parol  agree- 
ment, appellees  are  entitled  to  the  benefit  of  an 
estoppel  in  pais,  viz.,  that  appellant  and  his  mother 
each  continued  in  possession  of  the  respective  tracts 
set  off  to  each,  separately  farmed  the  tracts,  and 
took  the  grain  raised  thereon  continuously  up  to 
the  death  of  the  mother;  that  appellant,  after  the 


MAY  TERM,  1916.  141 


Muiray  v.  Murray — 62  Ind.  App.  132. 


death  of  the  mother,  continued  to  recognize  such 
partition  and  accepted  and  received  his  portion 
of  the  rents  of  the  farm  in  accord  therewith;  that 
on  account  of  such  recognition  of,  acquiescence  in, 
and  ratification  of,  said  parol  partition,  appellant 
should  be  bound  thereby  and  estopped  from  assert- 
ing any  different  title  or  interest  in  said  land. 

As  affecting  such  respective  contentions  of  the 
parties  there  is  oral  evidence  in  the  record  showing, 
or  tending  to  show,  that  the  verbal  agreement  of 
partition,  imder  which  appellant  admits  that  the 
19-acre  tract  was  set  off  to  Calvin,  also  provided 
for  a  partition  between  appellant  and  his  mother  of 
the  remaining  61  acres  now  sought  by  appellant 
to  be  partitioned ;  that,  pursuant  to  such  agreement, 
the  parties  selected  to  make  such  partition  divided 
the  north  40  acres  into  two  separate  tracts  of  19 
and  21  acres,  respectively,  leaving  the  south  40  acres 
for  the  mother;  that  after  such  division  was  made 
Calvin  agreed  to  give  appellant  his  choice  of  the 
19  acres  and  the  21  acres,  and  that  appellant  then 
in  the  presence  of  the  parties  making  such  partition 
selected  the  21-acre  tract;  that  continuously  there- 
after until  the  mother's  death,  appellant  and  the 
mother  took  the  crops  from  said  respective  tracts  so 
separated  and  set  off  to  them;  and  that  in  the  year 
following  the  death  of  the  mother  the  crops  were 
likewise  divided  between  appellant  and  the  parties 
hereto  in  accord  with  said  partition.  On  the  other 
hand  appellant  testified  in  effect  that  the  agree- 
ment made  between  him,  Calvin  and  the  mother 
was  made  for  the  sole  purpose  of  allowing  Calvin 
to  have  his  part  set  off  to  him  without  court  ex- 
pense; that  it  was  never  understood  or  agreed  that 
there  was  to  be  any  partition  betw'een  appellant 
and  the  mother;  that  appellant  did  not  select 
either  portitioner,  was  not  present  when  the  parti- 
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tion  was  made,  and  did  not  select  or  accept  the 
21-acre  tract  as  his  portion  of  said  land;  but  that 
he  afterwards  agreed  to  the  partition  in  so  far  as  it 
set  off  to  Calvin  the  19-acre  tract;  that  to  carry 
out  and  make  effective  such  parol  partition  the 
mother  and  children  met  at  the  office  of  Fertig  & 
Alexander,  attorneys  at  Noblesville,  and  there 
gave  to  such  attorneys  certain  data  for  the  prepara- 
tion of  the  deeds  mentioned,  swpra^  as  made  in 
March,  1896;  that  said  attorneys  then  made  a 
memorandum  of  the  data  from  which  they  prepared 
said  deeds,  which  was  turned  over  to  appellant  and 
has  since  been  retained  by  him,  which  memorandum 
was  offered  in  evidence  and  contains  all  the  data 
affecting  the  title  and  interests  of  the  parties  herein 
to  said  real  estate  .substantially  as  above 
set  out  and  is  in  exact  accord  with  said  several 
deeds  made  after  the  verbal  partition,  viz.,  the 
deeds,  aupra^  made  in  March,  1896. 

It  will  be  seen  that  as  to  the  effect  and  extent 

of    the    parol    agreement    for    partition,    and    the 

partition  made  thereunder,   there  is  a  conflict  in 

the   oral   evidence,   and   under  the  well-rec- 

1.  ognized  rules  of  this  court  the  decision  of 
the  trial  court  upon  such  question  is  conclu- 
sive on  this  court.  The  question,  therefore,  which 
we  are  required  to  determine  is  as  to  the  effect  of 
such  partition  upon  the  question  here  involved  when 
considered  in  connection  with  the  several  deeds 
affecting  such  question,  and  especially  the  deed 
through  which  appellees  assert  title.  We  deem 
it  unnecessary  to  go  into  the  question  whether  the 
estoppel  by  deed  claimed  by  appellant  should  have 
been  pleaded.  It  is  sufficient  to  say  that,  as  the 
record  comes* to  us,  the  evidence  is  all  before  the 
court  without  objection.  The  substance  of  the 
contents  of  the  deeds  was  admitted  as  a  part  of  the 
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agreed  statement  of  facts,  and  the  only  questions 
which  we  are  asked  to  determine  is  whether  the 
evidence  is  sufficient  to  sustain  the  decision  of  the 
trial  court,  and  whether  such  decision  is  contrary 
to  law. 

It  is  well  settled  in  this  State  that  a  parol  parti- 
tion of  lands  that  has  been  consummated  by  the 
severance  of  the  lands  and  by  the  respective 

2.  parties  to  such  agreement  taking  possession 
of  the  respective  severed  portions  set  off 
to  them  will  be  upheld  and  enforced  by  the  courts. 
The  statute  of  frauds  may  stand  in  the  way  of  an 
enforcement  of  an  imexecuted  parol  agreement  for 
the  partition  of  lands,  but  such  agreement  is  en- 
forceable if  ''it  has  been  so  far  executed  by  taking 
possession,  or  by  the  performance  of  such  acts  in 
reliance  thereon,  as  to  entitle  parties  interested  to 
invoke  the  jurisdiction  of  a  court  of  equity  for 
specific  performance.  When  the  contract  has  been 
followed  by  possession,  in  conformity  with  the 
partition  agreed  upon,  since  a  court  would  have 
enforced  an  equitable  partition  without  the  consent 
of  all  the  parties,  a  partition  thus  effected  by  agree- 
ment will  be  so  far  binding  as  to  be  enforceable, 
unless  it  is  infected  with  fraud.  A  partition  ef- 
fected by  mutual  agreement,  followed  by  possession, 
is  the  equivalent  of  a  decree  in  a  court  of  chancery, 
which  does  not  of  itself  convey  or  transfer  the  title, 
even  after  the  allotment  of  the  several  shares  of 
each  of  the  parties  to  the  proceeding.  The  transfer 
of  title  is  a  matter  distinct  from  the  partition,  but 
the  transfer  may  be  compelled  by  a  court  of  equity." 
Bruce  v.  Osgood^  supra;  Gay  v.  Parpart  (1882), 
106  TJ.  S.  679, 1  Sup.  Ct.  456,  27  L.  Ed.  256;  BuzzeU 
V.  GaUagher  (1871),  28  Wis.  678.  However,  in  the 
instant  case,  after  the  partition  was  made  under  the 
verbal  agreement,  the  parties  executed  deeds  which 
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ignore  the  partition,  except  in  so  far  as  it  set  off 
to  Calvin  the  19-acre  tract,  and  expressly  recognize 
the  joint  ownership  of  the  61  acres  between  appellant 
and  his  mother. 

It  is  true,  as  appellant  contends,  that  as  a  rule  all 

oral  negotiations  leading  up  to  the  execution  of  a 

contract  or  deed  are  merged  therein.     C.  F. 

3.  Adams  Co.  v.  Helman  (1914),  68  Ind.  App. 
394,  399,  106  N.  E.  733;  O'Bnen  v.  Higley 

(1904)  162  Ind.  316,  318, 319, 70  N.  E.  242.  Assum- 
ing, however,  as  we  must  under  the  evidence  above 
indicated,  that  there  had  been  a  fully  consummated 
and  executed  partition  of  the  61  acres  in  question  be- 
tween appellant  and  the  mother  at  the  time  of  the 
making  of  the  deeds  in  question,  the  doctrine  of 
merger  could  have  no  application  except  on  the 
theory  that  the  equitable  title  created  by  such 

4.  partition  was  merged  in  the  legal  title  con- 
veyed  by   the  deeds,    and  such   a  merger, 

viz.,  of  an  equitable  title  in  a  legal  title  results 
only  where  the  two  estates  are  "co-extensive  or 
commensurate,  or  more  accurately,  the  legal  estate 
must  be  equally  extensive  with  or  more  extensive 
than  the  equitable  estate,  for  the  equitable  fee  will 
not  merge  in  a  partial  or  particular  interest."  Be- 
sides in  such  a  case  "the  true  test  of  merger 

5.  is  the  intention  of  the  party,  either  expressed 
or  implied.     If  the  intention  has  not  been 

expressed  it  will  be  sought  for  and  ascertained  in  all 
the  circumstances  of  the  transaction.  If  it  appears 
from  all  the  circumstances  to  be  for  the  benefit 
of  the  party  acquiring  both  interests,  that  merger 
shall  not  take  place,  but  that  the  equitable  or  lesser 
estate  shall  be  kept  alive,  then  his  intention  that 
such  a  result  will  follow  will  be  presumed  and 
equity  will  carry  it  into  execution  by  preventing  a 
merger.     If,  from  all  the  circumstances,  a  merger 
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would  be  disadvantageous  to  the  party,  then  his 
intention  that  it  should  not  result  will  be  presumed." 
Chase  V.  VanMeter  (1894),  140  Ind.  321,  333,  39 
N.  E.  455,  and  cases  cited;  20  Am.  and  Eng.  Ency. 
Law  (2d  ed.)»  590,  and  authorities  cited  in  note. 
We  are  of  the  opinion  that  the  facts  as  herein  in- 
dicated do  not  bring  the  instant  case  within  the 
merger  rule  above  announced. 

We  next  consider  appellant's  contention  that 
'"parties  to  a  valid  sealed  instrument  and  their 
privies  are  estopped  to  deny  the  force  and  effect 
of  such  instrument  by  any  evidence  of  inferior 
solemnity."  This  contention  is  supported  by  au- 
thority. Bigelow,  Estoppel  (2d  ed.)  239.  How- 
ever, in  this  connection  it  should  be  stated  that 
before  a  person  should  be  estopped  by  his 

6.  deed  such  deed  must  be  certain  as  to  the 
precise  fact  upon  which  the  estoppel  is  to 

operate;  that  is  to  say  "'no  one  shall  be  denied 
setting  up  the  truth  unless  it  is  in  plain  and  clear 
contradiction  to  his  former  allegations  and  acts." 
11  Am.  and  Eng.  Enoy.  Law  (2d  ed.),  388-399  and 
notes. 

The  deeds  relied  on  by  appellant  to  estop  ap- 
pellees from  asserting  the  partition  made  pursuant 
to   said   parol   agreement,    excepting   that,    supra, 
from  Maria  to   Robert  of  date  March  25, 

7.  1896,  are  quitclaim  deeds.     In  an  annotated 
note  to  the  case  of  Babcock  v.  Wells  (1903), 

25  R.  I.  23,  105  Am.  St.  848,  863,  the  editor  says: 
'"No  estoppel  arises  either  from  making  or  accept- 
ing a  quitclaim  deed.  Both  the  grantor  and  the 
grantee  remain  at  liberty  to  prove  that  no  interest 
or  estate  was  transmitted  thereby.  Hence,  as  we 
have  already  shown,  the  grantor  may  assert  any 
title  subsequently  acquired  by  him,  and  the  grantee. 
Vol.  62—10 
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whenever  the  question  becomes  material^  may  show 
that  his  grantor  had  no  estate,  righti  title  or  in- 
terest to  convey  and  consequently  that  nothing 
passed  by  the  deed/'  Citj/f  etc.  v.  Lawtan;  (1881), 
18  CaL  465,  475-476,  79  Am.  Dec.  187;  Flagg  v. 
Mann  (1883),  14  Pick.  (Mass.)  467,  481;  Bigehw 
V.  Finch  (1851),  11  Barb.  (N.  Y.)  498,  500;  King- 
man V.  Sparrow  (1851),  12  Barb.  201,  208;  Lytic 
V.  Beveridge  (1874),  58  N.  Y.  592. 

In  OlmsUad  v.  Tracy  (1906),  145  Mich.  299,  116 
Am.  St.  301,  the  court  says:  ''The  deed  in  which, 
in  1883,  plaintiff  joined,  which  he  now  revokes, 
was  a  quitclaim  deed,  not  an  assertion  of  any 
particular,  or  of  any,  title.  It  did  not  of  itself 
operate  as  an  estoppel  against  either  the  grantor  or 
grantee  as  to  the  nature  or  extent  of  the  title. 
Sands  v.  Dams  (1879),  40  Mich.  14,  20." 

It  follows  that  the  estoppel  by  deed,  if  any,  must 
arise  on  accoimt  of  the  deed  of  appellees'  grand- 
mother in  which  she  deeded  to  her  son  Robert 
(appellees'  father  and  remote  grantor)  the  im- 
divided  one-half  of  the  two-thirds,  and  to  appellant 
and  Calvin,  each,  the  undivided  one-fourth  of  the 
two-thirds  of  the  61  acres,  reserving  to  herself  a 
life  estate  therein.  It  is  through  this  deed  alone, 
so  far  as  the  evidence  shows,  that  appellees  must 
base  their  claims  to  any  right  or  interest  in  said 
real  estate.  Under  it  their  father  obtained  an  un- 
divided one-third  (one-half  of  two-thirds)  interest 
in  both  the  21-acre  and  the  south  40-acre  tracts. 
The  same  interest  was  sold  at  sheriff's  sale  to  the 
grandfather  of  appellees.  It  is  true  the  grandfather 
in  his  will  attempts  to  devise  20  acres  of  the  south 
40-acres  but  he  could  give  no  more  than  he  had  in 
such  tract,  which  as  before  stated  was  only  an 
undivided  one-third  interest  in  the  61  acres.     We 
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are  of  the  opinion  that  appellees,  by  the  deed 
8.     through  which  they  claim  title,  are  estopped 

from  asserting  that,  by  reason  of  a  partition 
had  between  their  remote  grantors  and  appellant 
before  the  making  of  such  deed,  they  are  entitled 
to  an  interest  or  title  in  the  real  estate  different  from 
that  expressed  in  their  deed,  in  the  absence  of  a  show- 
ing of  fraud  or  mistake  connected  with  the  execu- 
tion of  such  deed  and  such  issue  was  neither  tendered 
by  the  pleadings  nor  shown  by  the  evidence. 

Appellee,  however,  in  effect  claims  that  after  the 
making  of  the  deeds  the  appellant  and  his  mother 
continued  to  occupy  and  separately  farm  their 
respective  tracts  and  continued  to  take  the  rent 
therefor,  etc.,  and  hence  acquiesced  in  and  ratified 
the  partition  before  made.  While,  as  before  stated, 
there  is  no  averment  of  a  partition  after  the  making 
of  said  deeds  or  of  a  ratification  of  4he  partition 
previously  made  in  either  appellees'  answer  or 
cross^omplaint;  yet,  in  view  of  the  admitted  facts 
in  this  case,  and  the  questions  here  presented,  we 
are  inclined  to  give  appellees  the  benefit  of  any 
evidence  pertinent  to  such  an  issue.  However,  the 
evidence  which  comes  to  us,  in  so  far  as  it  can  be  said 
to  support  any  partition  or  ratification  thereof  after 
such  deed  was  made,  shows  a  partition  or  an  arrange- 
ment between  the  mother  and  appellant,  at  a  time 
when  the  mother  had  nothing  to  partition.  By 
her  deed  to  her  sons,  she  had  conveyed  to  them 
her  interest  in  the  fee  in  the  entire  61  acres,  and 
hence  any  arrangement  between  her  and  appellant 
after  the  conveyance  could  only  affect  her  life 
estate  in  said  land.  The  evidence  places  appellees 
in  a  peculiar  situation,  in  this:  If  it  be  conceded 
that  there  was  a  fully  consummated  partition  of 
the  61  acres  before  the  deed  made  by  then*  grand- 
mother, Maria,  to  their  father,  Robert,  on  March 
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25,  1896,  then  the  deed  to  their  father,  in  so  far  as 
it  attempted  to  convey  the  undivided  one-half  of 
two-thirds  of  the  21  acres,  was  a  nullity  because  the 
grandmother  herself,  had  lost  all  title  in  the  21 
acres  by  reason  of  such  partition;  hence  appellees' 
father  by  such  deed  obtained  only  an  imdivided 
one-third  of  the  south  40-acre  tract,  and  appellees 
who  claim  through  such  deed  could  likewise  obtain 
no  greater  interest  than  their  grantor  had.  On 
the  other  hand  there  is  no  evidence  to  show 

9.  any  partition  after  the  making  of  said  deeds, 
nor  any  after  ratification  of  any  partition 
before  made,  except  the  partition  had  between  the 
mother  and  appellant  after  the  mother  had  conveyed 
all  interest  she  had  in  the  fee.  So  that,  giving  to 
appellees  the  advantage  of  all  the  evidence  as  it 
comes  to  us  and  giving  it  as  broad  an  application 
as  possible  under  the  issues,  we  are  forced  to  the 
conclusion  that  it  will  not  sustain  the  decision  of 
the  trial  court,  and  that  such  decision  is  contrary 
to  law. 

The  judgment  below  is  therefore  reversed  with 
instructions  to  the  trial  court  to  grant  appellant's 
motion  for  new  trial,  and  with  leave  to  the  parties 
to  reform  the  issues  if  they  so  desire,  and  for  any 
further  proceedings  consistent  with  this  opinion. 

Note. — Reported  iii  112  N.  E.  835.  Merger  of  estates  (99  Am. 
St.  153)  as  dependent  on  intention  of  i>arties,  7  Ann.  Gas.  700.  Parol 
partition,  validity,  8  Ann.  Gas.  405.  See,  also,  under  (1)  4  G.  J.  900; 
(4),  (5),  (9),  16  Gyo  665-667;  (7)  16  Gyo  688. 
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Hollander  v..  Fletcher. 

[No.  9,063.    Filed  May  22,  1916.) 

1.  Appeal. — Review, — Sufficiency  of  Complaint. — Under  the  provi- 
sion of  S348  Bums  1914,  Acts  1911,  p.  415,  if  no  objection  to  a 
complaint  is  taken  by  demurrer  or  answer,  defendant  is  deemed  to 
have  waived  all  objections  except  the  jurisdiction  of  the  court  over 
the  subject  of  the  action,  and  he  can  not,  on  appeal,  for  the  first 
time,  raise  the  question  that  the  complaint  does  net  state  facts 
sufficient  to  constitute  a  cause  of  action,    p.  150. 

2.  Pleading. — Defenses. — Sufficiency. — ^Under  $391  Bums  1914, 
§382  R,  S.  1881,  providing  that  an  answer  or  other  pleading 
shall  be  rejected  as  sham  when  it  appears  on  the  face  thereof  to  be 
false,  or  is  shown  to  be  so  by  the  answers  of  the  party  to  special 
interrogatories  propounded  to  ascertain  the  falsity  of  such  pleading, 
heldf  that  it  must  appear  plainly,  however,  from  such  answers  that 
the  pleading  sought  to  be  stricken  out  is  false,     p.  152. 

3.  Patmbnt. — Plea, — Evidence. — ^Under  a  general  plea  of  payment  it 
is  not  necessary  to  prove  payment  by  direct  or  positive  evidence, 
but  it  may  be  established  by  all  the  facts  and  circumstances  shown 
by  the  evidence,     p.  153. 

4.  Pleading. — Motion  to  Strike  Out. — Answer. — Sufficiency. — In  an 
action  on  a  note  defendant  pleaded  payment  and  in  answer  to 
8i>ecial  interrogatories  averred  the  pasrment  and  undertook  to 
show  how  the  note  was  paid,  setting  forth  certain  transactions  with 
the  plaintiff  in  reference  to  such  note.  Section  391  Bums  1914 
{382  R.  S.  1881,  declares  that  an  answer  shall  be  rejected  as  sham 
when  shown  to  be  false  by  answers  to  special  interroj;atories  pro- 
pounded to  ascertain  that  fact.  Heldj  that  it  was  erroneous  to 
strike  out  defendant's  plea  of  pasmient  for  the  reason  that  it  does 
not  plainly  appear  from  the  defendant's  answers  to  interrogatories 
that  his  answer  of  payment  was  false  and  that  it  was  improper, 
on  a  motion  to  strike  out,  to  draw  inferences  from  such  answers 
to  interrogatories  and  to  balance  the  probabilities  arising  from  such 
inferences  to  sustain  the  conclusion  that  the  plea  of  payment  was 
false,     p.  155. 

From  Lake  Circuit  Court;  W.  C.  McMahan^ 
Judge. 

Action  by  Nathan  Fletcher  against  Harry  Hol- 
lander. From  a  judgment  for  plaintiff,  the  defen- 
dant appeals.     Reversed. 

Sheehan  &  Lyddick,  for  appellant. 
Robert  M.  Davis,  for  appellee. 
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McNiiTT,  J, — This  was  a  suit  by  appellee  against 
appellant  on  a  promissory  note,  a  copy  of  which  is 
set  out  in  the  complaint.  Appellant,  by  his  first 
assignment  of  error,  attacks  the  sufficiency  of  the 
complaint  for  the  first  time  in  this  court.  The  suit 
was  begun  in  the  court  below  in  the  April  term,  1914, 
which  was  long  after  §§1,  85  and  89  of  an  act  con- 
cerning proceedings  in  civil  actions,  approved  April 
7,  1881  (Acts  1881  Is.s.]  p.  240,  §§249,  339,  343 
R.  8.  1881,  §§249,  344,  348  Bums  1908),  as  amended 
by  the  Act  of  1911  (Acts  1911  p.  415,  §§249,  344, 
348  Bums  1914)  were  in  force.  Section  89,  aupra^  as 
amended  by  §3  of  the  amendatory  act,  being  §348 
Bums  1914,  supra,  eliminates  from  the  original 
section  the  right  therein  reserved  to    assign 

1.  as  error  in  this  court  "the  objection  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action."  It  follows,  therefore, 
that  no  error  is  presented  by  said  first  assignment. 
Robinson  v.  State  (1912),  177  Ind.  263,  97  N.  E.  929; 
Stiles  V.  Hasler  (1914),  56  Ind.  App.  88,  104  N.  E. 
878. 

Appellant's  second  and  fourth  assignments  of  error 
challenge  the  correctness  of  the  court's  ruling  in 
sustaining  appellee's  motion  to  strike  out  the  second 
paragraph  of  appellant's  answer,  which  was  a  general 
plea  of  payment.  Appellee,  for  the  purpose  of  as- 
certaining whether  said  second  paragraph  of  answer 
was  false,  under  §391  Burns  1914,  §382  R.  S.  1881, 
submitted  certain  special  written  interrogatories 
which  appellant  was  ordered  to  answer  under  oath. 
Said  interrogatories  and  answers  are  as  follows: 
*  *  1 .  Did  you  execute  the  note  described  in  plaintiff's 
complaint?  Answer,  Yes.  2.  Has  the  principal 
of  said  note  or  interest  thereon,  or  any  part  of  either 
principal  or  interest,  been  paid?  Answer,  Yes. 
3.     If  No.  2  is  answered  in  the  afiSrmative,  state 
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what  the  payment  or  payments  consisted  of,  the 
amounts  paid,  and  date  or  dates  of  payment.  An- 
swer. This  affiant  was  engaged  to  the  daughter  of 
the  plaintiff  and  they  were  to  be  married  and  in 
February  or  March,  1914,  the  exact  date  to  the 
affiant  is  unknown,  this  plaintiff  came  to  the  de- 
fendant's place  of  business  and  said  that  he,  the 
plaintiff,  would  not  permit  him,  the  defendant,  to 
marry  his,  the  plaintiff's  daughter,  because  he,  the 
defendant,  was  a  poor  man  and  not  fit  for  his  daugh- 
ter, and  this  defendant  then  and  there  demanded  the 
return  of  jewelry  he  had  presented  to  the  daughter 
and  money  he  had  expended  in  his  courtship  with  her 
and  the  said  plaintiff  then  and  there  agreed  to 
return  to  the  defendant  his  said  note  with  the  under- 
standing that  the  same  should  be  considered  paid 
in  defendant's  release  of  said  plaintiff's  daughter 
from  said  engagement  and  not  the  return  of  the 
jewehy  to  this  affiant  and  the  money  laid  out  and 
expended  in  his  courtship,  and  to  which  this  plaintiff 
and  said  defendant  then  and  there  agreed.  4.  If 
No.  2  is  answered  in  the  affirmative  state  to  whom, 
how  and  where  said  payment  or  payments  were 
made  and  whether  or  not  receipt  for  same  was  re- 
ceived. Answer.  See  answer  to  No.  3.  6.  If  No.  2 
is  answered  in  the  affirmative  and  any  payments 
claimed  to  have  been  made  to  any  person  other  than 
the  plaintiff  state  why  said  payments  were  to  said 
party  made,  what,  if  anything  was  said  at  the  time 
of  payment  concerning  credit  on  said  note  or  affect- 
ing it,  or  showing  authority  from  plaintiff  of  party 
to  accept  payments  thereon.  Answer.  See  answer 
to  No.  3." 

After  appellant  filed  his  answers  to  the  interroga- 
tories, appellee  moved  the  court  to  strike  out  the 
second  paragraph  of  answer  for  the  reason  that  the 
answers  to  the  special  written  interrogatories  showed 
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that  the  answer  of  payment  was  false  in  fact,  and 
intended  merely  for  delay.  The  court  sustained 
this  motion  and  appellant  excepted. 

Section  391  Bums  1914,  supray  reads  as  follows: 
"An  answer  or  other  pleading  shall  be  rejected  as 
sham,  either  when  it  plainly  appears  upon  the  face 
thereof  to  be  false  in  fact,  and  intended  merely  for 
delay,  or  when  shown  to  be  so  by  the  answers  of  the 
party  to  special  written  interrogatories  propounded 
to  him  to  ascertain  whether  the  pleading  is  false; 
and  all  surplusage,  tautology,  and  irrelevant  matter 
shall  be  set  aside  and  struck  out  of  any  pleading, 
when  pointed  out  by  the  party  aggrieved/* 

Under  said  section,  if  an  answer  is  shown  to  be 

false  by  answers  to  special  interrogatories,   it  is 

proper  to  strike  it  out  on  motion.     Lowe  v. 

2.  Thompson  (1882),  86  Ind.  503;  Pittsburgh^ 
etc.,  R.  Co.  y.  Fraze  (1898),  150  Ind.  676, 
50  N.  E.  676,  66  Am.  St.  377;  Tilden  v.  Louisville, 
etc.,  Co.  (1901),  157  Ind.  532,  62  N.  E.  31.  But  it 
must  plainly  appear  from  such  answers  that  the 
pleading  sought  to  be  stricken  out  is  false.  Pitts^ 
burgh,  etc.,  R.  Co.  v.  Fraze,  supra. 

In  the  case  of  Atkinson  v.  Wabash  R.  Co.  (1896), 
143  Ind.  501,  509,  41  N.  E.  947,  the  court  said: 
"It  is  settled  that  where  averments  or  matter  in  a 
pleading  are  in  any  way  material,  they  ought  not  to 
be  struck  out  on  motion,  and  the  recognized  test 
of  their  materiality  is  to  inquire  whether  they  tend 
to  constitute  a  cause  of  action  or  defense;  if  they  do 
they  are  not  irrelevant  and  ought  not  to  be  sup- 
pressed." 

In  the  case  of  Clark  v.  Jeffersonville,  etc.,  R.  Co. 
(1873),  44  Ind.  248,  the  court  said:  "When  a  de- 
murrer is  sustained  to  a  pleading,  the  party  has  a 
right  to  amend,  but  when  a  pleading  is  stricken  out, 
it  cannot  be  amended,  for  it  is  out  of  the  record. 
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The  party  then  must  either  reserve  the  question  by 
a  bill  of  exceptions  and  seek  relief  in  this  court,  or 
obtain  the  leave  of  the  court  to  file  another  pleading. 
For  this  reason,  motions  to  strike  out  are  not  to  be 
encouraged,  unless  it  is  manifest  to  the  court  that 
it  would  be  to  the  prejudice  of  the  party  that  has  to 
answer  or  reply,  to  suffer  the  objectionable  matter  to 
remain.  Molony  v.  Dowa^  15  How.  Pr.  (N.  T.) 
261." 

Under  a  general  plea  of  payment  it  is  not  neces- 
sary to  prove  payment  by  dh-ect  or  positive  evi- 
dence, but  it  may  be  established  by  all  the 

3.  facts  and  circumstances  shown  by  the  evi- 
dence. Hays  V.  Hays  (1912),  49  Ind.  App. 
298,  97  N.  E.  198;  Wohott  v.  Ensign  (1876),  53  Ind. 
70. 

Appellant  contends  that  the  answers  to  the  inter- 
rogatories 8et  forth  sufficient  facts  and  circum- 
stances to  show  payment  of  the  note  sued  on,  but 
insists  that  even  if  they  did  not,  the  answers  to  the 
second  and  third  interrogatories  were  in  such  conflict 
that  the  court  should  have  left  it  to  be  determined 
on  trial  as  to  the  truth  or  falsity  of  the  question 
of  payment,  and  cites  and  relies  upon  the  case  of 
Pittsburgh f  etc.^  R.  Co.  v.  Fraze^  supra.  In  that  case 
the  court  said  (at  page  576) :  "The  court,  we  think, 
properly  overruled  the  motion  to  reject  the  com- 
plaint. The  statute  requires  the  court  not  only 
to  reject,  as  sham,  an  answer,  but  any  other  plead- 
ing *either  when  it  plainly  appears  upon  the  face 
thereof  to  be  false  in  fact,  and  intended  merely  for 
delay,  or  when  shown  to  be  so  by  answers  of  the  party 
to  special  written  interrogatories  propounded  to  him 
to  ascertain  whether  the  pleading  is  false.'  *  *  * 
The  appellant  propounded  interrogatories  to  appellee 
for  that  purpose,  and  they  were  answered  by  him. 
The  object  of  such  interrogatories,  and  the  answers 
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of  appellee  thereto,  was  to  show  that  the  allegation 
in  the  complaint  that  he  was  free  from  contributory 
negligence  was  false.  The  particular  contributory 
negligence  sought  to  be  shown  by  the  answers  to  the 
interrogatories  was  whether  appellee  looked  both 
ways  and  listened  attentively  for  a  coining  train  of 
cars  and  whether  he  saw  .the  train,  as  he  approached 
the  crossing,  in  time  to  avoid  injury  thereby.  Ap- 
pellee's answers  to  the  interrogatories  specifically 
and  directly  state  that  he  did  so  look  and  listen,  and 
did  not  see  the  train  in  time  to  avoid  the  injury  he 
suffered  thereby.  But  appellant  contends  that  the 
answers  disclose  a  number  of  physical  facts  and 
surrounding  circumstances  sufficient  to  show  that 
the  answers  to  such  interrogatories  were  false,  either 
in  stating  that  appellee  did  so  look  and  listen,  or, 
if  he  did  solook  and  listen,  that  he  did  not  see  the  train. 
Such  a  state  of  facts  does  not  comply  with  the  statute 
requiring  the  rejection  of  the  pleading  as  sham  for 
its  falsity.  It  must  plainly  appear,  either  upon  its 
face,  or  by  answers  to  the  interrogatories  to  be  false. 
Here  it  does  not  plainly  appear  on  the  face  of  the 
complaint,  nor  does  it  so  appear  from  the  answers 
that  the  particular  allegation  mentioned  is  false. 
The  trial  court  could  only  reach  the  conclusion  that 
it  was  false  by  weighing  and  balancing  the  probabili- 
ties arising  from  certain  inferences  to  be  drawn  from 
physical  facts,  the  lay  of  the  land,  the  railroad  track 
and  the  highway,  the  presence  or  absence  of  obstruc- 
tions to  the  sight  of  the  coining  train  stated  in  said 
answers  to  said  interrogatories,  tending  to  show  that 
appellee  might  have  seen  the  same  as  he  approached 
the  crossing.  In  other  words,  the  court  below  was 
required  to  weigh  and  determine  whether  the  phys- 
ical facts  and  surroimding  circumstances  set  forth 
in  said  answers  were  sufficient,  as  appellant  con- 
tends they  were,  to  overcome  and  destroy  the  appel- 
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lee's  positive  statement  that  he  did  look  both  ways 
and  listened  attentively  as  he  approached  the  cross- 
Uig,  and  failed  to  see  or  hear  the  train  in  time  to 
avoid  being  struck  thereby.  In  such  a  case  the 
question  of  fact  thus  presented  cannot  be  tried  and 
determined  on  a  motion  to  reject  the  pleading." 

So  in  the  case  at  bar,  appellant's  second  answer  is 

positively  that  he  paid  the  note.     While  it  is  true 

that  in  his  third  answer  he  undertakes  to  state 

4.  how  the  note  was  paid,  many  inferences  might 
be  drawn  therefrom,  and  the  trial  court  could 
only  reach  the  conclusion  that  the  answer  of  pay- 
ment was  false  by  weighing  and  balancing  the  prob- 
abilities arising  from  such  inferences  tending  to 
show  payment.  We  are  of  the  opinion  that  it 
does  not  plainly  appear  by  the  answers  to  interrog- 
atories that  appellant's  answer  of  payment  was  false, 
and  this  question  should  have  been  submitted  to 
the  court  under  the  issue  made  thereon  by  appel- 
lee's reply  in  denial.  Appellee's  motion  to  strike 
out  the  second  paragraph  of  appellant's  answer 
should  have  been  overruled. 

As  the  judgment  must  be  reversed  for  this  error, 
the  other  questions  raised  by  appellant  in  his  brief 
need  not  be  decided.  Judgment  reversed,  with  in- 
structions to  overrule  appellee's  motion  to  strike 
out  appellant's  second  paragraph  of  answer,  and 
for  further  proceedings  consistent  with  this  opinion. 

Note.— Reported  in  112  N.  E.  S17.    See  under  (3)  30  Qyo  1260* 
(4)  31  Cyc  62a 
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Smith  et  al.  v.  Fiscus  et  al. 

[No.  8,929.    FUed  January  26,  1916.    Rehearing  denied  April  25, 

1916.    Transfer  denied  May  31,  1916.) 

1.  Brokers. — Real  Estate  Brokers. — Fraud^^^IAahHUy. — ^Where  it 
appears  from  the  evidence  that  one  of  the  appellants,  a  real  estate 

'  broker,  entered  into  a  contract  with  the  appellees  to  sell  their  land 
and  did  negotiate  a  sale  of  such  land,  but  represented  to  appellees 
that  he  could  seciure  a  price'*for  their  land  much  less  than  that  ac- 
tually received  and,  by  means  of  a  conveyance  to  an  associate,  who 
then  conveyed  the  land  to  the  real  purchaser,  defrauded  the  ap- 
pellees of  a  large  part  of  the  purchase  money,  which  money  so 
fraudulently  obtained  was  divided  between  himself  and  coappel- 
lants,  hdd,  that  even  if  no  actual  fraud  was  shown,  the  conduct  of 
such  broker  would  amount  to  constructive  fraud,  as  the  contract 
to  sell  the  real  estate  for  appellees  created  a  fiduciary  relation 
which  cast  upon  him  the  duty  of  acting  in  the  utmost  good  faith, 
p.  159. 

2.  CoNSPiRACT. — Fraud, — Defenses. — It  is  no  defense  that  there  was 
no  conspiracy  entered  into  in  the  beginning  of  the  transaction  and, 
if  the  arrangement  between  appellants  was  entered  into  during  the 
progress  of  the  negotiations  for  the  sale  of  appellees'  land,  and  if 
appellants  knowingly  accepted  benefits  from  such  arrangement, 
they  thereby  created  an  illegal  conspiracy,    p.  159. 

3.  Conspiracy. — Fraud. — LiabUUy. — ^No  affirmative  fraudulent  rep- 
resentation need  be  shown  to  establish  a  fraudulent  conspiracy;  a 
concealment  of  the  true  nature  of  the  action  being  sufficient  to 
bind  aU  who  accede  to,  or  concur  in  such  concealment,  and  all 
parties  to  an  illegal -conspiracy  are  bound  by  the  acts  of  their 
agents.    p«  160. 

4.  Appeal. — Evidence. — Sufficiency. — The  court,  on  appeal,  is  bound 
to  view  the  evidence  in  the  light  most  favorable  to  the  party 
successful  below  in  considering  the  question  of  the  sufficiency  of 
the  evidence  to  sustain  the  verdict.      p.  161. 

From  Greene  Circuit  Court,  Theodore  E.  Slinkard, 
Judge. 

Action  by  Noah  Fiscus  and  others  against  John  H. 
Smith  and  others.  From  a  judgment  for  the 
plaintiffs,  defendants  appeal.     Affirmed. 

Homer  Elliot  and  Cyrus  E.  Davis,  for  appellants. 
W.  V.  Moffet,  Willis  Hickman  and  Hubert  Hick'- 
man.'ioT  appellees. 
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Shea,  J. — This  was  an  action  by  appellees  Noah 
and  Mary  E.  Fiscus,  husband  and  wife,  against 
appellants,  John  H.  Smith,  Inman  H.  Fowler,  Tyson 
T.  Bixler,  Freyl  Crane,  John  C.  H.  Baker,  Charles  E. 
Hemly  and  the  Exchange  Bank,  to  recover  a  sum  of 
money  claimed  to  be  due  appellees  on  account  of 
land  sold  by  appellants  for  appellees,  the  proceeds  of 
which,  it  is  alleged,  were  not  fully  accounted  for. 
The  amended  complaint,  which  was  in  two  para- 
graphs, alleges  substantially  that  appellant  Smith, 
as  a  real  estate  agent,  took  a  written  contract  from 
appellees,  who  were  very  old  and  feeble  in  body  and 
mind,  to  sell  120  acres  of  land  for  them  for  a  com- 
mission of  $120;  that  Smith  sold  the  land  as  such 
agent  to  one  Philip  Stanford  for  $3,685,  and,  by  an 
arrangement  entered  into  between  himself  and  his 
coappellant^,  he  kept  in  secrecy  from  appellees  the 
fact  that  he  had  received  $3,685  for  the  land  sold, 
and  falsely  represented  to  appellees  and  led  them  to 
believe  that  he  had  only  obtained  $1,805  therefor; 
that  he  had  settled  with  appellees  on  that  basis,  and 
he  and  his  coappellants  divided  the  remainder  of  the 
purchase  money,  so  wrongfully  obtained,  among 
themselves,  and  retained  the  same  and  refused  to 
pay  over  the  money  after  demand  by  appellees  for 
repayment  thereof,  with  full  knowledge  of  all  the 
facts  and  with  the  intent  to  cheat,  wrong  and  de- 
fraud appellees;  that  the  money  was  so  obtained 
from  appellees  by  means  of  fraudulent  misrepre- 
sentations and  concealments,  and  without  their 
knowledge  or  consent.  Judgment  for  $2,000  is 
prayed. 

Appellants  answered  the  complaint  in  general 
denial,  and  a  trial  resulted  in  a  verdict  and  judgment 
for  appellees  for  $1,272.  The  only  question  properly 
presented  in  this  case  is  the  alleged  error  of  the  court 
in  overrruling  appellant's  motion  for  a  new  trial,  in 
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support  of  which  it  is  argued  that  the  verdict  of  the 
jury  is  contrary  to  law,  and  that  the  verdict  of  the 
jury  is  not  sustained  by  sufficient  evidence. 

There  is  evidence  from  which  the  jury  may  very 
well  have  found  every  material  allegation  in  both 
paragraphs  of  appellee's  complaint;  that  is  to  say, 
there  is  evidence  which  shows  that  appellant  Smith 
entered  into  a  written  contract  to  sell  the  real  estate 
mentioned  in  the  complaint,  eighty  acres  of  which 
had  theretofore  belonged  to  Noah  Fiscus,  and  forty 
acres  of  which  had  belonged  to  his  wife  and  coai>- 
pellee;  that  at  the  time  Noah  Fiscus  was  indebted 
to  the  Exchange  Bank  in  the  simi  of  $1,205;  that 
Mary  E.  Fiscus  had  no  debts;  that  appellant  Smith, 
who  was  cashier  of  the  bank,  visited  appellees 
at  their  home  and  induced  Noah  Fiscus  to  convey  his 
eighty  acres  of  land  to  his  wife  for  the  purpose  of 
having  a  mortgage  executed  to  said  bank  to  secure 
the  payment  of  the  said  debt;  that  at  the  time  of  the 
execution  of  said  deeds  and  mortgage,  said  Smith 
also  entered  into  a  written  contract  with  appellees 
to  sell  or  exchange  their  land  for  them  for  the  purpose 
of  paying  off  the  debt  due  the  bank;  that  Smith 
negotiated  a  trade  for  the  120  acres  of  land  to  one 
Philip  A.  Stanford  for  the  sum  of  $3,685;  that  while 
said  negotiations  were  pending,  and  after  the  terms 
of  sale  and  transfer  had  been  agreed  upon.  Smith 
represented  to  appellees  that  he  could  sell  the  120 
acres  of  land  for  $1,805  and  no  more,  and  induced 
appellees  to  accept  that  amount,  $1,205  to  be  paid 
to  the  Exchange  Bank  which  sum  was  due  them, 
and  a  conveyance  of  thirteen  acres  of  land  valued 
at  $600 ;  that  during  the  pendency  of  the  negotiations 
Smith  entered  into  an  arrangement  with  his  coappel- 
lants  to  share  with  them  the  profits  of  said  transac- 
tion, and  in  pursuance  thereof  procured  the  con- 
veyance of  the  120  acres  of  land  to  be  made  to  aj)- 
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pellant  Bixler,  as  trustee  for  the  Owen  County 
Land  and  Improvement  Company,  composed  of 
Smith,  Bixler  and  other  coappellants,  who  after- 
ward conveyed  the  property  to  Philip  A.  Stanford 
for  the  consideration  previously  agreed  upon  be- 
tween Stanford  and  Smith,  which  consideration  was 
paid  in  cash,  the  conveyance  of  the  thirteen  acres  of 
real  estate,  and  three  $500  notes  amply  secured. 
The  excess  thus  obtained  by  Smith  over  the  amount 
paid  to  appellees,  being  about  $1,500,  was  divided 
among  appellants  in  this  case. 

The  evidence  shows  that  appellees  were  defrauded 

in  this  transaction;   that  appellant  Smith j   while 

ostensibly  acting  as  the  agent  for  appellees, 

1.  managed  the  transaction  in   such   way  as  to 
cause  the  loss  to  appellees  and  a  corresponding 

gain  to  himself  and  his  coappellants,  who  knowingly 
shared  with  him  in  the  profits  obtained  under  such 
circumstances.  Appellant  Bixler  allowed  himself 
to  be  made  the  channel  through  which  the  plan  was 
carried  out.  If  no  actual  fraud  was  shown,  this 
conduct  woidd  amoimt  to  constructive  fraud  upon 
the  part  of  appellant  Smith,  as  the  contract  to  sell 
real  estate  for  appellee  created  a  fiduciary  relation 
which  cast  upon  him  the  duty  of  acting  in  the  utmost 
good  faith.  McCord  v.  Bright  (1909),  44  Ind.  App. 
275,  87  N.  E.  654.  ^ 

It  will  not  be  sufficient  excuse  for  this  conduct  to 
say  there  was  no  conspiracy  entered  into  in  the  be- 
ginning of  the  transaction.     If  the  arrietngement, 
conspiracy,   or  whatever  it  may  be  called, 

2.  was  entered  into  during  the  progress  of  the 
negotiations,  and  appellants  accepted  benefits 

under  the  circumstances,  in  the  eyes  of  the  law  an 
illegal  conspiracy  was  formed.  This  can  not  receive 
the  sanction  of  this  court.  The  rule  is  well  stated 
in  6  Am.  and  Eng.  Ency.  Law  864,  865,  as  follows: 
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^'It  is  not  necessary,  in  order  that  the  fact  of  a  con- 
spiracy may  be  established,  that  it  should  be  proved 
by  evidence  of  an  express  agreement  or  compact 
between  the  alleged  conspirators,  or  by  direct  evi- 
dence of  any  agreement  or  compact.  A  conspiracy 
may  be  proved  inferentially,  or  by  circumstantial 
evidence.  Conspiracies  from  their  very  nature,  it 
has  been  said,  are  usually  entered  into  in  secret, 
and  are  consequently  difficult  to  be  reached  by 
positive  testimony,  which  renders  it  peculiarly 
necessary  and  proper  to  permit  them  to  be  inferred 
from  circumstances." 

It  frequently  has  been  held  that  no  affirmative 
fraudulent  representations  need  be  shown,  a  con- 
cealment of  the  true  nature  of  the  action 

3.     being   sufficient.     Place   v.    Minster    (1875), 
65  N.  Y.  89. 

In  the  case  of  Wolfe  v.  Pugh  (1885),  101  Ind. 
293,  308,  the  court  uses  this  language:  ''All  who 
accede  to,  concur  in,  and  willingly  and  knowingly 
become  parties  to  and  further  a  conspiracy,  are 
parties  to  it,  without  proof  of  further  or  previous 
agreement  to  concur  in  and  further  it."  It  is  the 
judgment  of  this  court  that  all  persons  connected 
with  the  Owen  County  Land  and  Improvement 
Company  were  bound  by  the  acts  of  Smith  and 
Bixler.  '^  Mendenhall  v.  Stewart  (1897),  18  Ind.  App. 
262,  47  N.  E.  943;  Sanderson  v.  State  (1907),  169 
Ind.  301, 82  N.  E.  525. 

The  evidence  fully  sustains  the  verdict.  The 
verdict  is  not  contrary  to  law.  No  reversible  error 
was  committed  in  the  admission  or  refusal  to  admit 
certain  evidence  complained  of. 

Many  technical  questions  are  raised  with  respect 
to  the  instructions  given  by  the  court,  and  those 
tendered  by  appellant  which  were  refused.  We 
have  examined  the  instructions  and  find  no  error  of 
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substantial  merit  which  would  warrant  this  court 
in  reversing  this  j  udgment • 

Taking  into  account  the  evidence  most  favorable 

to   appellees,   which   we   must   do  in  considering 

questions  of  the  sufficiency  of  the  evidence 

4.  to  sustain  the  verdict  on  appeal  to  this 
court,  we  are  of  the  opinion  that  the  trial 
court  reached  a  proper  conclusion  in  holding  that 
there  was  a  fraudulent  conspiracy,  which  resulted 
in  loss  to  these  appellees  in  the  amount  for  which 
they  obtained  the  judgment.  Under  such  circum- 
stances this  court  will  not  disturb  it.  National  Live 
Stock  Ins.  Co.  V.  Wolfe  (1915),  59  Ind.  App. 
418,  106  N.  E.  390.  The  death  of  appellant  Charles 
E.  Hemley  was  suggested  prior  to  the  date  of  sub- 
mission. Upon  appellees'  petition  Frost  B.  Hern- 
ley,  administrator  of  Charles  E.  Hernley's  estate,  is 
substituted. 

Judgment  affirmed. 

Note. — ^Reported  in  111  N.  E.  203.  Fraud  and  secret  dealings  of 
real  estate  brokers,  note,  45  L.  R.  A.  33.  See  under  (1)  9  C.  J.  537; 
19  Cyo  205;  (3)  8  Cyo  648. 


Baltimore  &  Ohio  Southwestern  Railroad  Go. 

ET  AL.  V.  Duncan. 

[No.  9,004.    FQed  June  1,  1916.] 

1 .  M  ASTEB  AND  Servant. — Personal  Injuries, — Contracts  for  Relief. — 
Under  §5308  Bums  1914,  Acts  1907,  p.  46,  relief  association  con- 
tracts which  contain  a  provision  whereby  claims  for  personal 
injuries  are  waived  by  one  becoming  a  member  of  such  association, 
are  declared  void  and  an  action  to  collect  benefits  under  such  a 
a  contract  can  not,  therefore,  be  maintained,    p.  163. 

2.  AcnoN. — Grounds. — Illegal  Contract. — ^An  action  can  not  be  predi- 
cated upon  a  contract  declared  void  by  statute,     p.  164. 

From  Knox  Circuit  Court;  Benjamin  M.  Willough- 
bjft  Judge. 
^       Vol.  62—11 
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Action  by  William  E.  Duncan  against^  the  Balti- 
more &  Ohio  Southwestern  Railroad  Company  and 
others.  From  a  judgment  for  plaintiff,  the  de- 
fendants appeal.     Reversed. 

W.  B.  Oardiner,  C.  K.  Tharp,  C.  G.  Gardiner,  W.  C. 
Johnson  and  Edward  Barton,  for  appellants. 

Leroy  M.  Wade  and  A.  J.  Padgett,  for  appellee. 

Caldwell,  C.  J. — ^Appellee,  as  a  member  of  the 
relief  department  maintained  by  appellants,  brought 
this  action  to  recover  total  disability  sick  benefits 
for  312  days  at  $1.59  per  day.  A  trial  by  the  court 
resulted  in  a  judgment  for  appellee  in  thesumof  $477. 
To  determine  this  appeal,  it  will  be  necessary  for 
us  to  consider  only  the  assignments  in  the  motion 
for  a  new  trial  that  the  decision  is  not  sustained  by 
sufficient  evidence,  and  that  it  is  contrary  to  law. 

The  record  discloses .  the  following  facts :  Septem- 
ber 30,  1909,  appellee  was  an  employe  of  theBaltimore 
&  Ohio  Southwestern  Railroad  Company ,  as  9*  yard 
conductor  at  Vincennes,  on  which  day  he  became  a 
member  of  such  relief  department.  For  a  number  of 
years  prior  to  that  date,  the  Baltimore  &  Ohio  Rail- 
road Company  had  maintained  such  relief  de- 
partment, its  employes  being  members  thereof. 
Under  the  plan  of  organization,  employes  became 
members  of  the  relief  department  by  application, 
medical  examination  and  contract.  An  employe 
having  been  accepted  as  a  member,  and  having 
signed  the  required  contract,  paid  to  the  depart- 
ment a  Certain  per  cent,  of  his  wages  each  month, 
the  pasrments  being  made  in  fact  by  being  retained 
from  his  wages  by  his  employer  and  turned  into 
the  relief  department,  in  consideration  of  which  the 
member  in  case  of  his  sickness  or  injury,  or  his  bene- 
ficiary in  case  of  his  death,  was  entitled  to  receive 
from  the  department  certain  benefits.  The  two 
companies  enterfed  into  a  contract  July  1,  1909,  by 
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virtue  of  which  the  relief  department  was  extended 
Xo  the  employes  of  the  Baltimore  &  Ohio  South- 
western Railroad  Company.  As  required  by  therules 
of  his  employer,  appellee  submitted  to  a  medical 
examination  from  time  to  time  to  determine 
his  fitness  to  continue  in  the  service.  Certain  exam- 
inations made  in  the  latter  part  of  1911,  and  perhaps 
early  in  1912,  disclosed  that  appellee  was  a  victim 
of  defective  color  perception,  or  color  blindness,  by 
reason  of  which  his  employer  released  him  from 
service  February  15,  1912.  Between  that  date  and 
November  29,  1913,  appellee  was  out  of  employ- 
ment a  portion  of  the  time.  On  the  latter  date  he 
entered  the  service  of  the  Vandalia  Railroad  Com- 
pany as  brakeman  and  switchman,  and  was  still 
in  such  service  at  the  time  of  the  trial.  Appellee 
as  a  member  of  the  relief  department  contributed 
three  dollars  per  month  thereto,  and  under  the  terms 
of  his  contract,  by  virtue  of  which  he  became  a 
member  of  such  department,  he  was  entitled  to 
receive  $1.59  per  day  while  totally  disabled  by  sick- 
ness or  other  cause  than  accidental  injury  received 
in  the  line  of  duty.  This  action  was  brought  on  the 
theory  that  color  blindness  is  such  total  disability. 
We  find  it  unnecessary  to  determine  the  soundness 
of  such  theory. 

In  order  that  appellee  may  maintain  this  action, 

it  must  appear  that  the  contract  between  him  and 

appellants  and  on  which  he  bases  his  action 

1.  is  valid  and  binding.  The  relief  department 
maintained  by  appellants  has  recently  been 
considered  by  the  Supreme  Court  and  also  by  this 
court,  and  held  to  be  within  the  prohibition  of  the 
act  of  1907.  Acts  1907  p.  46,  §5308  Burns  1914. 
See  Baltimore^  etc.^  R.  Co.  v.  Hagan  (1915),  183  Ind. 
522,  109  N.  E.  194;  Baltimore,  etc.,  R.  Co.  v.  Miller 
(1916),  183  Ind.  323,  107  N.  E.  545;  Acton  v.  BoMi^ 
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more,  etc.,  R.  Co.  (1915),  59  Ind.  App.  280, 108  N.  E. 
535.     The  features  of  the  relief  department  bringing 

it  within  the  condemnation  of  the  act  fully 
2.     appear  in  the  opinions  in  the  cases  above 

cited,  and  are,  therefore,  not  set  out  here. 
Under  the  decisions,  4he  contract  upon  which  ap- 
pellee predicates  his  cause  is  void  and  he  cannot, 
therefore,  maintain  his  action.  It  results  that  the 
decision  is  not  sustained  by  sufficient  evidence,  and 
that  it  is  contrary  to  law.  See  also  Boes  v.  Grand 
Rapids,  etc.,  R.  Co.  (1915),  59  Ind.  App.  271,  108 
N.  E.  114;  Welh  v.  Vandalia  R.  Co.  (1914),  56  Ind. 
App.211, 103N.  E.  360. 

Judgment  reversed,  with  instructions  to  sustain 
the  motion  for  a  new  trial. 

NoTB. — Reported  in  112  N.  E.  808.  Contraots  by  servants  waiv- 
ing right  to  recover  for  injuries,  3  Am.  St.  255;  or  requiring  an  election 
between  the  acceptance  of  benefits  from  a  relief  fund  and  an  action 
for  damages,  notes,  48  L.  R.  A.  (N.  S.)  443,  444.  See  under  (2) 
9Qyo546. 

GraveSi     Administrator    v.     Kellt,     Adminis- 
tratrix. 

[No.  9,063.    FUed  June  2, 1916.] 

1.  Appeal. — Brief  a. — Specification  of  Errors. — ^Under  a  rule  of  court 
that  the  appelluit's  brief  shall  contain  a  concise  statement  of  so 
much  of  the  record  as  fully  presents  every  exception  and  error 
relied  upon,  failure  to  set  out  a  motion  for  change  of  venue  from  the 
judge,  the  demurrer  and  memorandum,  and  a  motion  for  a  new 
trial,  or  the  substance  of  either,  will  amount  to  a  waiver,  on  appeal, 
of  such  assignments  of  error,    p.  166. 

2.  Judgment. — Vctcaling. — Pleadinge. — ^No  formal  pleadings  beyond 
the  complaint  or  motion  of  the  party  seeking  relief  b  required  in 
proceedings  under  the  latter  clause  of  §405  Bums  1914,  §396  R.  S. 
1881,  which  provides  that  the  court  shall  relieve  a  party  from  a 
judgment  taken  against  him,  through  his  mistake,  inadvertance, 
surprise  or  excusable  neglect,  and  supply  an  omission  in  any 
proceedings  on  complaint  or  motion  filed  within  two  years,     p.  167. 

3.  JuDGMBNT. — Vacatian. — TriaL — In  a  proceeding  under  §405 
Burns  1914,  §396  R.  S.  1881,  matters  presented  by  the  complaint 
or  motion  should  be  heard  by  the  court  in  a  summary  manner, 
p.  167. 
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4.  Judgment. — VaeoHon. — Evidence. — In  a  proceeding  under  §405 
Bums  1914,  §396  R.  S.  1881,  no  counter  affidavits  or  contradictory 
evidence  should  be  received  on  the  question  whether  the  party 
seeking  relief  has  a  meritorious  cause  of  action  or  defense,  but  on  all 
other  questions  involved  any  competent  evidence  offered  by  either 
party  should  be  heard.     P*  167. 

5.  Evidence. — Judicial  Knowledge, — Uncantraverted  Pleadings, — 
Where  the  only  evidence  properly  before  the  court  was  the  com- 
plaint, the  allegations  of  which  were  uncontroverted,  the  court  was 
not  precluded  from  finding  the  facts  to  be  otherwise  than  as  set  forth 
in  such  complaint  by  resorting  to  its  judicial  knowledge,     p.  170. 

6.  Evidence. — Judicial  Notice. — In  an  action  commenced  under 
§405  Bums  1914,  §396  R.  S.  1881,  seeking  relief  from  a  judgment, 
the  court  may  take  judicial  notice  of  its  record  made  in  the  case 
in  which  such  judgment  was  obtained  and  the  facts  established 
by  such  record,    p.  170. 

Prom  Noble  Circuit  Court;  Luke  H.  Wrigley, 
Judge. 

Action  by  James  Graves,  administrator  of  the 
estate  of  John  D.  Kelly,  deceased,  against  Emma  F. 
Kelly,  administratrix  de  bonis  non  of  the  estate  of 
John  D.  Kelly,  deceased.  From  a  judgment  for 
defendant,  the  plaintiff  appeals.     Affirmed. 

T.  A.  Redmond  and  Rex  S.  Emerick,  for  appellant. 
Grant  &  Foote  and  Finley  &  FinUy,  for  appellee. 

McNuTT,  J. — On  March  13,  1914,  appellant,  as 
plaintiff,  filed  his  complaint  in  the  court  below 
against  appellee,  the  administratrix  de  bonis  non  of  the 
estate  of  John  D.  Kelly,  deceased,  as  defendant, 
seeking  to  be  relieved  from  a  judgment,  under  the 
provisions  of  the  last  clause  of  §405  Bums  1914, 
§396  R.  S.  1881,  alleged  to  have  been  rendered  by 
said  court  against  him  on  March  14,  1913.  Th6  com- 
plaint was  in  two  paragraphs  duly  verified  by  affi- 
davit. Summons  was  ordered  by  the  court  and 
duly  served  upon  appellee,  who  appeared  to  said 
action.  Before  any  issue  was  tendered  or  any  action 
taken  by  the  court,  appellant  filed  his  verified  mo- 
tion for  a  change  of  judge,  which  was  overruled. 
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and  appellant  excepted.  Appellee  demurred  separ- 
ately to  each  paragraph  of  the  complaint  for  want 
of  suflGicient  facts  to  entitle  appellant  to  the  relief 
prayed  for,  and  the  demurrers  were  sustained  by  the 
court  and  appellant  excepted.  Appellant  refused 
to  plead  further  and  the  court  rendered  judgment 
against  him  that  he  take  nothing  by  his  suit,  and 
that  appellee  recover  her  costs.  Appellant  filed  his 
motion  for  a  new  trial  which  was  overruled.  Appel- 
lant assigns  as  error  in  this  court:  (1)  The  overruling 
of  his  motion  for  a  change  of  judge;  (2)  the  sustaining 
of  appellee's  demurrer  to  each  paragraph  of  com- 
plaint; (3)  the  overruling  of  his  motion  for  a  new 
trial. 

Appellant  has  failed  in  one  particular  to  comply 

with  the  rules  of  this  court  in  the  preparation  of  his 

brief.     Under  his  "concise  statement  of  so 

1.  much  of  the  record  as  fully  presents  every 
exception  and  error  relied  upon,''  appellant 
has  failed  to  set  out  in  the  motion  for  a  change  of 
judge,  the  demurrer  and  memorandum,  and  the 
motion  for  a  new  trial,  or  the  substance  of  either. 
By  this  failure,  appellant  has  waived  the  first  and 
last  assignments  of  error.  Pry  v.  Ramage  (1911), 
176  Ind-  446,  96  N.  E.  385,  and  cases  cited.  As  will 
be  noted  in  this  opinion,  the  failure  to  set  out  the 
demurrer  and  memorandum  in  the  brief  becomes 
immaterial. 

The  latter  clause  of  §405  Bums  1914,  aupra^  relied 
on  by  appellant,  reads  as  follows:  "The  court  *  *  * 
shall  relieve  a  party  from  a  judgment  taken  against 
him,  through  his  mistake,  inadvertence,  surprise 
or  excusable  neglect,  and  supply  an  omission  in  any 
proceedings  on  complaint  or  motion  filed  within  two 
years."  Appellee  insists  that  this  section,  being  a 
part  of  the  civil  code,  has  no  application  to  the  in- 
stant case,  because  the  original  controversy  was  one 
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governed  wholly  by  a  special  statute  relating  to  the 

settlement  of  decedents'  estates.     We  do  not  deem 

it  necessary  to,  and  do  not,  decide  this  question. 

It  is  well  settled  by  the  decisions   of  our 

2.  Supreme  Court  that  proceedings  under  said 
clause  require  no  formal  pleading  beyond  the 

complaint  or  motion  of  the  party  seeking  relief. 
Nord  V.  Marty  (1876),  56  Ind.  531;  Lake  v.  Jones 
(1874),  49  Ind.  297;  Buck  v.  Havens  (1872),  40  Ind. 
221. 

There  was  a  similar  attempt  to  make  issues  in  the 
case  of  Nord  v.  Marty^  supra,  and  on  that  subject 
the  court  said:  *'In  the  case  at  bar,  the  appellee 
demurred  to  appellant's  verified  complaint,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  This  was  tantamount,  in 
our  opinion,  to  a  submission  of  the  cause  to  the  court 
below  for  a  hearing  on  the  facts  set  out  in  the  verified 
complaint.  By  sustaining  the  appellee's  demurrer 
to  said  verified  complaint;  the  court  simply  held 
that  the  showing  therein  made  was  not  sufficient  to 
entitle  the  appellant  to  be  relieved  from  the  judg- 
ment taken  against  him.  The  error  assigned  by  the 
appellant,  we  think,  fairly  presents  for  our  considera- 
tion the  correctness  of  the  decision  of  the  court 
below.*' 

It  is  also  well  settled  that  matters  presented  by 

such  a  complaint  or  motion  should  be  heard  by 

the  court  in  a  summary  manner.     Ratliff  v. 

3.  Baldvnn  (1867),  29  Ind.  16.     On  such  hearing 
no  counter  affidavits  or  contradictory  evi- 
dence should  be  received  on  the  question  whether 

the  party  seeking  relief  from  the  judgment 

4.  has  a  meritorious  cause  of  action  or  defense, 
as  the  case  may  be.     On  all  other  questions 

involved,  any  competent  evidence  offered  by  either 
party  should  be  heard  as  in  other  cases.  Bu/^k  v. 
Havens,  supra. 
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It  a;^pears  that  no  evidence  was  offered  by  either 
party,  by  way  of  affidavits  or  otherwise,  and  the 
question  arises  whether  there  was  any  evidence 
properly  before  the  court  other  than  the  verified 
complaint. 

So  much  of  appellant's  complaint  as  will  disclose 
the  nature  of  the  original  controversy,  alleges  in 
substance,  that  appellant  was  appointed  adminis- 
trator of  said  decedent's  estate  in  1906,  qualified 
and  acted  as  such  until  1912,  at  which  time  he  was, 
upon  petition  of  appellee,  who  was  the  widow  of 
decedent,  removed  from  his  trust  and  ordered  by  the 
court  to  file  his  final  report  as  such  administrator; 
that  appellant  filed  such  report  in  March,  1912,  to 
which  appellee  filed  exceptions;  that  such  proceed- 
ings were  had  upon  said  final  report  and  exceptions 
that  on  March  14,  1913,  the  court  rendered  judg- 
ment against  appellant  for  $1,344.95;  that  on  March 
14,  1913,  appellant  did  not  appear  and  make  out 
his  cause  of  action  and  submit  evidence  in  support  of 
his  final  report  on  account  of  his  excusable  neglect, 
inadvertence  and  mistake  in  this :  That  at  said  time 
he  was  a  person  of  unsound  mind,  caused  by  excessive 
drinking,  and  was  incapable  of  making  out  his  cause 
of  action  and  incapable  of  understanding  and  trans- 
acting the  ordinary  affairs  of  life;  and  that  he  con- 
tinued to  be  of  unsound  mind  until  about  January 
1,  1914,  and  as  soon  thereafter  as  appellant  was 
physically  able  he  employed  counsel  to  commence 
this  cause  of  action.  In  addition  to  the  above  facts, 
the  second  paragraph  of  complaint  alleges  that  ap- 
pellant appeared  only  as  a  witness  at  the  trial  of 
said  exceptions  in  obedience  to  a  subpoena  served 
upon  him,  but  that  he  did  not  make  out,  or  attempt 
to  make  out  his  cause  of  action,  or  introduce  evidence 
to  support  his  final  report. 

Upon  appellee's  petition,  a  writ  of  certiorari  was 
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issued  by  this  court,  and  in  obedience  thereto,  the 
clerk  below  duly  certified  to  this  court  the  final 
report  of  appellant,  the  exceptions  filed  by  appellee 
thereto,  also  the  record  of  the  trial  and  the  findings 
and  judgment  of  the  court.  The  record  shows  the 
following  proceedings  were  had  on  March  13,  1913: 
"No.  1317 — ^James  Graves,  administrator  of  the 
estate  of  John  D.  Kelly,  deceased.  Emma  F.  Kelly 
as  administratrix  de  bonis  non  of  the  estate  of  John 
D.  Kelly,  deceased.  Exceptor.  *  *  *  Come 
again  the  parties  hereto  as  aforesaid,  and  by  agree- 
ment of  said  parties  this  cause  is  now  submitted  to 
the  court  for  trial  upon  the  exceptions  of  said  Emma 
F.  Kelly  as  administratrix  de  bonis  non  of  the  estate 
of  John  D.  Kelly,  deceased,  to  the  final  report  of 
said  James  Graves  as  administrator  of  the  estate  of 
John  D.  Kelly,  deceased,  a  jury,  by  agreement, 
being  waived.  And  thereupon  the  trial  of  this  cause 
commences  and  proceeds  but  it  is  not  concluded. 
And  the  court  having  heard  part  of  the  evidence  and 
there  not  being  time  to  conclude  or  for  further  hear- 
ing and  trial  of  this  cause  today,  the  time  of  ad- 
journment having  arrived,,  the  further  hearing  there- 
of and  trial  of  this  cause  is  now  adjourned  imtil 
tomorrow  morning  at  nine  o'clock." 

And  on  March  14, 1913: 
"  *  *  *  Come  again  the  parties  hereto  as  aforesaid, 
and  thereupon  the  trial  of  this  cause  is  resumed,  pro- 
ceeds and  i9  concluded  and  the  arguments  of  counsel 
are  heard.  And  the  court  having  heard  all  the 
evidence  and  being  fully  advised  in  the  premises, 
finds  that  the  final  report  of  said  James  Graves  as 
administrator  of  the  estate  of  said  John  D.  Kelly, 
deceased,  should  be,  and  the  same  hereby  is,  re- 
jected and  not  approved;  that  there  is  due  from  said 
James  Graves  as  administrator  of  the  estate  of  said 
John  D.  Kelly,  deceased,   to  the  estate  of    said' 


170  APPELLATE  COURT  OP  INDIANA, 

Graves  v.  Kelly— 62  Ii)d.  App.  164. 

John  D.  Kelly,  deceased,  over  and  above  all  credits 
to  which  he  is  entitled  and  over  and  above  the  value 
of  all  services  rendered  by  said  James  Graves  to  the 
estate  of  said  John  D.  Kelly,  deceased,  as  adminis- 
trator thereof,  the  sum  of  thirteen  hundred  forty- 
four  dollars  and  ninety-five  cents  ($1,344.95),  and 
that  said  James  Graves  and  the  sureties  on  his  bonds 
as  administrator  of  the  estate  of  said  John  D.  Kelly, 
deceased,  are  liable  to  said  estate  for  the  full  pay- 
ment of  said  sum  of  thirteen  hundred  forty-four 
dollars  and  ninety-five  cents.  And  it  is  considered 
and  adjudged  by  the  court  that  said  exceptor  do 
have  and  recover  of  and  from  said  James  Graves  all 
costs  occasioned  by  the  filing  of  the  exceptions  to  his 
final  report  as  administrator  of  the  estate  of  said 

John  D.  Kelly,   deceased,  taxed  at dollars 

and cents.'' 

While  the  allegations  of    appellant's  complaint 

are  uncontroverted,  this  did  not  preclude  the  court, 

in  our  opinion,  from  finding  the   facts  to  be 

5.  otherwise  by  resorting  to  its  judicial  knowl- 
edge.    16  Cyc  852.     We  are  of  opinion  that 

the  record  made  by  the  Qourt  in  the  same  case, 
was  before  the  court,  and  that  it  thereby  ascer- 
tained  that  the  facts  set  forth   in   appel- 

6.  lant's     complaint     with     reference    to    his 
appearance  at  the  trial  of  the    exceptions, 

and  the  judgment  from  which  he  sought  to  be  re- 
lieved, were  not  true.  The  record  shows  that  ap- 
pellant was  in  court  during  the  trial;  that  no  such 
judgment  as  alleged  was  rendered  against  him;  that 
in  fact  no  judgment  was  rendered  against  him  except 
for  costs.  In  such  a  case,  it  is  well  settled  that  the 
court  will  take  notice  of  its  records  made  in  the  same 
case,  and  of  the  facts  which  they  establish.  Clug-' 
gish  V.  Koons  (1896),  15  Ind.  App.  599,  43  N.  E.  158; 
Denney  v.  State,  ex  rel  (1896),  144  Ind. 603, 42  N.  E. 
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929,  31  L;  R.  A.  726 ;  Hogate,  PL  &  Pr.  §353;  16  Cyo 
915,  917,  and  authorities  cited;  Bank  of  Montreal 
y.  Taylor  (1899),  86  111.  App.  388. 

We  hold  that  the  right  result  was  reached  by  the 
lower  court  in  this  case,  and  that  the  judgment  there- 
in must  be  afi&rmed;  but  we  deem  it  proper  to  and 
also  hold  that  the  action  taken  by  the  trial  court  and 
the  record  made  in  the  original  proceedings  did  not 
in  any  manner  determine  or  adjudicate  appellant's 
personal  liability,  or  the  liability  on  his  bond,  if  any. 

Judgment  affirmed. 

NoTB. — Reported  in  112  N.  E.  899.  Negligenoe  or  inadvertenoe  of 
attorney,  opening  or  yaeating  judgment,  80  Am.  St.  264.  See  tinder 
(2)  23  Cyc  949;  (5)  16  Cyc  852;  (6)  16  Cyo  915. 


Kaiser,  et  al.  v.  A^itteeindt,  et  al. 

[Na  9,017.    FEed  June  2, 1916.] 

1.  ApFBAite — Burden  of  Showing  Error, — On  appeal  the  burden  Is  on 
the  appealing  party  to  present  to  the  court  the  errors  relied  upon  for 
reversaL    p.  174. 

2.  Appeal. — Presentation  of  Error. — Aaeignment  of  Error, — The  first 
step  necessary  to  {xroperly  present  such  errors  as  are  relied  on 
for  reversalis  a  proper  assignment  thereof  on  the  transcript  filed 
in  the  appellate  court,    p.  174. 

3.  Appeal. — Briefs, — Requisites  in  General, — The  brief  must  indicate 
such  of  the  assigned  errors  as  are  relied  on  for  reversal,  as  provided 
in  Rule  22,  el.  4,  of  the  Supreme  and  Appellate  Courts,  and  should 
contain  enough  of  the  record  and  references  thereto  to  present  the 
ruling  upon  which  each  respective  error  relied  on  for  reversal  is 
I>redicated,  and,  where  several  errors  are  relied  on,  the  requirement 
of  the  rules  of  the  court  is  not  met  by  a  statement  in  appellant's 
brief  of  general  propositions  of  law  and  a  citation  of  authorities 
thereunder  unless  such  brief  indicates  the  error  to  which  appellant 
seeks  to  apply  his  proposition  of  law  and  authorities,    p.  174. 

4.  Appeal. — Review. — Sufficiency  of  Evidence. — ^Where  appellants, 
who  were  plajntiffa  below,  seek  a  reversal*  of  a  decision 
of  the  trial  oourt  on  the  ground  that  such  decision  was  not 
sustained  by  suf&cient  evidence  to  entitle  appellants  to 
such  reversal,  the  burden  is  upon  them  to  show  that  there 
was  imdisputed  evidence  befo*^'  the  trial  court  in  support  of  every 
element  essential  to  the  owoae  of  action  stated  in  the  complaint, 
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and  that  such  evidence  as  to  each  of  such  elements  was  susceptible 
to  but  one  conclusion,  that  is,  that  such  element  had  been  proven. 
p.  175. 
6.  Appeal. — Reoeraal, — Insufficiency  of  Evidence, — Burden  of  Proof. — 
Where,  in  an  action  for  damages,  it  was  alleged  in  the  complaint 
that  defendants  contracted  with  the  plaintiffs  to  furnish  them  a 
8i)ecified  number  of  half  beer  barrels  of  the  standard  gauge  and 
measurement  as  required  by  the  United  States  government,  and 
that  the  half  barrels  as  furnished  were  larger  than  the  regulation 
size  resulting  in  damage  to  the  plaintiff  by  reason  of  the  excess 
beer  placed  therein,  expense  of  recooi>ering,  etc.,  and  there  was 
no  evidence  of  any  government  law  fixing  any  standard  gauge  for 
half  barrels,  nor  was  there  any  conclusive  evidence  that  the  half 
barrels  furnished  did  not  meet  the  contract  requirement  as  to 
size,  or  that  such  half  barrels  holding  an  excess  quantity  were 
identified  as  those  furnished  by  defendants,  held,  that  appellant 
has  not  sustained  his  burden  of  showing  that  the  decision  of  the 
trial  court  for  the  defendant  was  not  sustained  by  sufficient 
evidence,    p.  176. 

From  Vanderburgh  Superior  Court;  F.  M.  Hos-- 
tetter^  Judge. 

Action  by  Joseph  P.  Kaiser  and  Frank  Schmidt, 
partners,  against  Adolph  Wittekindt  &  Son,  part- 
ners. From  a  judgment  for  defendants,  the  plain- 
tiffs appeal.     Affirmed. 

Durre  &  Curry  and  Corliss^  Leete  &  Moody,  for. 
appellants. 

Philip  W.  Frey,  John  D.  Welman,  Walton  M, 
Wheeler  and  John  H.  Foster,  for  appellees. 

HoTTEL,  P.  J.-^This  is  an  appeal  from  a  judgment 
in  appellees' favor  in  an  action  brought  by  appellants 
to  recover  damages  for  an  alleged  breach  of  con- 
tract. The  complaint  is  in  one  paragraph  and 
charges  that  appellants  are  partners,  doing  business 
under  the  firm  name  of  "Champion  Brewery"; 
that  .on  June^,  1910,  they  were  engaged  in  conduct- 
ing a  brewery  and  in  manufacturing  and  selling 
beer  under  and  by  virtue  of  the  laws  of  the  United 
States  government;  that  appellees  were  engaged  in 
manufacturing  and  selling  beer  cooperage  and  on 
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said  date,  for  the  consideration  of  $1,355.40,  entered 
into  an  agreement  with  appellants  to  sell  and  deliver 
to  them  for  use  in  their  business  ''416  half  beer 
barrels  of  standard  gauge  as  required  by  the  internal 
revenue  department  and  the  United  States  of  Amer- 
ica; that  in  pursuance  to  said  contract  and  agree- 
ment *  *  *  defendants  did  on  the  4th  day  of 
June,  1910,  warrant,  sell  and  deliver  to  plainti£Fs 

*  *  *  416  half  beer  barrels  and  received  of  plaintiffs 
the  consideration  therefor,  $1,355.40;  that  plaintiffs 
relying  upon  the  experience  and  reputation  of  de- 
fendants in  manufacturing  beer  cooperage,  and  be- 
lieving said  416  half  beer  barrels  were  of  standard 
gauge  and  measurement  as  required  by  the  laws  of 
the  United  States  government,  did  use  said  416 
half  barrels  by  filling  the  same  with  beer  and  selling 
said  products  upon  the  market ;  that  said  defendants 
well  knew  the  purpose  for  which  said  barrels  were 

*  *  *  to  be  used  by  the  plaintiffs  when  the  same 
were  contracted  for  and  delivered;  that  said  bar- 
rels *  *  *  were  not  of  standard  gauge  and 
measurement,  but  were  largely  in  excess  thereof, 
by  reason  thereof  the  plaintiffs  were  deceived,  and 
at  each  time  said  half  barrels  were  filled,  plaintiffs 
believing  the  same  were  of  standard  gauge  were 
induced  to  and  did  place  in  said  barrels  an  excess 
quantity  of  beer  of  the  total  value  of  $276,  which  was 
then  and  there  the  market  price  of  said  excess  beer, 
and  which  sum  the  plaintiffs  lost  thereby;  that  by 
reason  of  the  said  breach,  as  aforesaid  the  plaintiffs 
were  compelled   to  pay  to   the  said  government 

*  *  *  $960  for  using  said  416  barrels  in  their 
business  as  aforesaid.  That  plaintiffs  were  com- 
pelled to  lay  out  and  expend  the  sum  of  $120  to 
have  said  barrels  recoopered  so  as  to  conform  to  the 
requirements  of  the  laws  of  the  United  States.  That 
plaintiffs  demanded  of  said  defendants  said  sums 
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80  paid  out  and  expended"  by  tiiem  and  defendants 
refused  to  pay;  that  by  reason  thereof  appellants 
have  been  damaged  in  the  sum  of  $1,356. 
This  complaint  was  not  challenged  by  demurrer 
and  the  only  answer  was  a  general  denial. 

It  is  insisted  by  appellees  that  the  specifications 
of  error  set  out  in  appellant's  brief  are  not  such  as 
can  be  reviewed  upon  appeal,  and  that  such  brief  in 
other  respects  so  far  fails  to  comply  with  the  rules 
of  the  court  that  no  question  is  presented. 

We  deem  it  unnecessary  to  indicate  or  discuss  the 

several  suggested  infirmities  of  such  brief.     It  is 

sufficient  to  say  that  inthe  appellate  tri- 

1.  bunal  the  burden  is  on  the  appealing  party  to 
properly  present  to  such  court  the  ruling  or 
rulings  of  the  trial  court  on  which  he  relies 

2.  far  reversal.  The  first  step  necessary  to  such 
end  is  a  proper  assignment  of  errors  on  the 
transcript  filed  in  this  court.     The  brief  must 

3.  also  point  out  or  indicate  such  of  the  assigned 
errors  as  are  relied  on  for  reversal  (TTicfter- 

aham  v.  McGaughey  [1914],  55  Ind.  App.  669, 
104  N.  E.  770;  DuBoia  v.  Home,  etc.,  Assn.  [1915], 
183  Ind.  343,  109  N.  E.  188;  Judy  v.  Woods  [1912], 
51  Ind.  App.  325,  99  N.  E.  792;  Rule  22,  cL  4)  and 
should  contain  enough  of  the  record  and  references 
thereto  to  fairly  present  the  ruling  upon  which 
each  respective  error  so  relied  on  is  predicated. 
Newman  v.  Horner  (1914),  55  Ind.  App.  298,  103  N. 
E.  820;  McKinley  v.  Britton  (1913),  55  Ind.  App. 
21,  103  N.  E.  349;  Bottema  v.  Tracy  (1915),  58  Ind. 
App.  96,  107  N.  E.  741;  Mercer  v.  State  (1913),  179 
Ind.  426,  428,  101  N.  E.  482;  Rule  22,  cl.  5.  Where 
several  errors  are  relied  on  in  appellant's  brief,  the 
requirement  of  the  rules  of  the  court  is  not  met  by  a 
statement  therein  of  general  propositions  of  law  and 
citation  of  authorities  thereunder  with  no  applica- 
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tion  thereof  to  any  particular  error,  but  in  such  a 
case  the  brief  must  indicate  the  ierror  to  which  ap- 
pellant seeks  to  apply  his  proposition  of  law  and 
authorities.  Palmer  v.  Beall  (1915),  60  Ind.  App. 
208,  110  N.  E.  218,  and  cases  cited. 

Under  the  construction  of  the  rules  above  indi- 
cated, appellants  present  at  most  only  that  ground 
of  their  motion  for  a  new  trial  which  challenges 

4.  the  decision  of  the  trial  court  as  not  being 
sustained  by  sufficient  evidence.  To  entitle 
them  to  a  reversal  on  such  ground,  the  burden  is  on 
them  to  show  that  there  was  imdisputed  evidence 
before  the  trial  court  in  support  of  every  element 
essential  to  the  cause  of  action  stated  in  the  com- 
plaint, and  that  such  evidence  as  to  each  of  such 
elements  was  susceptible  of  but  one  conclusion,  viz., 
that  such  element  had  been  proven. 

It  is  not  easy  to  determine  on  what  theory  the 
complaint  proceeds,  but  our  examination  of  the 
evidence  convinces  us  that  whatever  may  have  been 
the  theory  adopted  in  and  by  the  trial  court,  the 
evidence  was  not  such  as  to  compel  a  decision  in 
favor  of  appellant  under  the  rule  above  stated.  It 
would  seem  from  the  averments,  supra^  that  ap- 
pellants relied  on  a  warranty,  express  or  implied, 
that  the  half  barrels  purchased  from  appellees  would 
conform  to  some  government  regulation  as  to  the 
number  of  gallons  that  each  half  barrel  would  hold. 
Appellants  have  not  cited  any  government  regula- 
tion, and  we  know  of^none,  regulating  the  manufac- 
ture of  half  barrels  and  fixing  any  gauge,  or  the 
standard  gauge,  for  such  half  barrels.  Indeed,  it 
appears  from  the  evidence  that  the  custom  among 
cooperage  manufacturers  is  to  make  such  half  bar- 
rels a  little  large,  viz.,  within  a  range  of  a  small 
amount  over  fifteen  and  one-half  to  seventeen  gal- 
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Ions,  SO  as  to  allow  for  shrinkage  on  account  of  re- 
pitching  after  they  have  been  used. 

Assuming,  however,   without  so  deciding,   that 

appellees'  contract  with  appellants  required  them 

to  furnish  appellants  with  half  barrels  holding 

5*  fifteen  and  one-half  gallons  and  no  more  and 
that  such  contract  was  proven  as  alleged  in  the 
complaint,  or  that  as  to  such  element  of  appellants' 
cause  of  action,  the  proof  necessary  to  recovery  wag 
made  without  objection  and  should  be  considered  by 
this  court,  the  evidence  is  not  conclusive  that  the 
half  barrels  furnished  by  appellees  did  not  meet  this 
requirement.  The  evidence  was  probably  conclu- 
sive that  appellants  had  in  their  possession  half 
barrels,  some  of  which  held  a  substantial  excess  over 
fifteen  and  one-half  gallons,  but  the  evidence  was  of 
such  a  character  that  the  trial  court  may  have  had 
some  doubt  as  to  whether  appellants  had  identified 
the  barrels  containing  such  excess  as  being  the  bar- 
rels furnished  by  appellees  under  such  contract. 
As  before  stated,  the  burden  was  on  appellants  to 
prove  their  cause  of  action  as  stated  or  attempted 
to  be  stated  in  their  complaint,  and  for  the  reasons 
indicated  this  court  is  unable  to  say  that  the  evi- 
dence is  such  as  to  necessitate  a  decision  different 
from  that  reached  by  the  trial  court. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment below  is  afi&rmed. 

Note.— Reported  in  112  N.  E.  896.    See  under  (4)  4  C.  J.  777; 
3Cyo308,360. 


MAY  TERM,  1916.  177 


Harker  v.  Gruhl— 62  Ind.  App.  177. 


Harkeb  V.  Qbuhl. 

[No.  8,987.    Filed  February  15,  1916.    Rehearing  denied  April  27, 

1916.    Transfer  denied  June  2,  1916.] 

1.  Appeal. — Scape  of  Review. — Motion  for  Judgment  on  Interrogc^ 
lories. — ^Where,  on  appeal,  the  error  relied  on  for  reversal  is  the 
failure  of  the  trial  court  to  render  judgment  on  the  answers  to 
interrogatories,  the  scope  of  the  review  is  limited  to  the  complaint, 
answer,  the  general  verdict,  and  the  interrogatories  and  the  answers 
thereto,    p.  180. 

2.  Tbxau— General  Verdict. — Effect. — ^A  general  verdict  is  a  finding 
for  the  party  in  whose  favor  it  is  rendered  on  all  the  material  issues 
involved  in  the  action,    p.  180. 

3.  Tbial. — General  and  Special  Verdicts. — ^The  answers  to  interroga- 
tories control  the  general  verdict  only  when  the  conflict  upon  the 
face  of  the  record  is  such  as  to  be  beyond  the  possibility  of  being 
removed  by  any  evidence  admissible  under  the  issues  in  the  cause. 
p.  180. 

4.  Municipal  Corporations. — Use  of  Streets. — Negligent  Driving  of 
AtUomabHes. — Reckless  or  careless  driving  of  an  automobile  on  a 
much-traveled  thoroughfare  of  a  city  constitutes  actionablo 
negligence,    p.  181. 

5.  Municipal  Corporations. — Use  of  Highways. — Rights  of  Pedes- 
trians and  Autotnohile  Drivers, — Pedestrians  and  automobile 
drivers  each  have  the  right  to  pass  and  repass  upon  a  public  high- 
way, but  neither  can  so  negligently  exercise  this  right  as  to  injure 
the  other,  and  each  is  required  to  regulate  his  own  use  of  the  high- 
way by  the  observance  of  ordinary  care  to  avoid  being  injured  or 
inflicting  injury  upon  the  other,    p.  181. 

6.  Municipal  Corporations. — Useof  Streets. — Righteof  Pedestrians, 
— A  pedestrian,  crossing  a  street  where  automobiles  are  passing  and 
repassing,  is  bound  to  exercise  only  that  degree  of  care  that  an  ordi- 
narily prudent  persoa  would  exercise  under  the  circumstances,  and 
whether  such  degree  of  care  was  exercised  is  a  question  of  fact  to  be 
determined  by  the  jury.    p.  182. 

7.  MunicipalCorporations. — Useof  Streets. — Righteof  Pedestrians. 
— Negligence. — ^As  a  matter  of  law,  a  pedestrian,  who  is  lawfully  using 
a  public  thoroughfare  need  not  be  constantly  looking  or  listening 
to  ascertain  whether  automobiles  are  approaching  under  the  penalty 
that,  if  he  fails  to  do  so,  and  is  injured,  his  failure  conclusively 
charges  him  with  negligence,    p.  183. 

8.  Municipal  Corporations. — Useof  Streets. — Collisions. — Person^ 
al  Injuries. — General  and  Special  Verdicts. — In  an  action  to  recover 
damages  for  personal  injuries  sustained  by  a  pedestrian  who  was 
struck  by  an  automobile,  the  jury  rendered  a  verdict  for  the  plain*. 

Vol.  62—12 
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tiff,  the  comi^aint  alleging,  in  substance,  that  the  automobile 
was  being  operated  at  a  dangerous  rate  of  speed  in  excess  of  ten 
miles  per  hour,  in  a  dosely  built-up  portion  of  a  town,  and  that 
the  plaintiff  was  struck  without  warning  by  the  machine  while  it 
was  being  negligently  driven  by  an  inexperienced  operator.  The 
jury  found,  in  answer  to  interrogatories,  that  the  plaintiff  had  start- 
ed to  cross  the  street  when  the  automobile  was  thirty-five  feet  from 
her,  and  that  she  was  struck  when  she  reached  a  point  in  the  street 
nine  feet  from  the  sidewalk;  that  the  street  was  well  lighted  and  the 
machine  was  equipped  with  lights;  that  she  looked  for  approaching 
vehicles  before  starting  to  cross  the  street,  but  did  not  stop  from 
the  time  she  started  to  cross  until  she  was  struck  by  the  automo- 
bile; that  if  she  had  stopped  after  leaving  the  sidewalk,  she  could 
have  seen  the  automobile  at  any  point  between  where  she  left  the 
sidewalk  and  where  she  was  struck.  Hdd,  that  there  was  no  such 
conflict  between  the  answers  to  the  interrogatories  and  the  general 
verdict  as  to  entitle  the  defendant  to  a  judgment  on  the  interroga* 
tories,  as  it  was  for  the  jury  to  determine  whether  the  plaintiff,  in 
attempting  to  cross  the  street  in  the  time  and  manner  disclosed, 
exercised  that  degree  of  care  that  an  ordinarily  prudent  person 
would  have  exercised,    p.  183. 

Prom  Decatur  Circuit  Court;  Hiigh  Wickens^ 
Judge. 

Action  by  Katherine  Gruhl  against  Isaiah  Harker. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

John  W.  DonakeTj  Ralph  H.  Spaugh^  Tremain  & 
Turner  and  Bennett  &  Davidson^  for  appellant. 

C  J.  Kollmeyer^  Jvlius  Sharpnack  and  Oshorn  & 
Hamilton,  for  appellee. 

MoRAN,  J. — On  April  5,  1913,  appellee,  while  at- 
tempting to  cross  Main  street  in  the  town  of  Hope, 
Indiana,  was  struck  by  appellant's  automobile,  and  she 
received  severe  injuries,  which  she  alleges,  in  four 
paragraphs  of  complaint,  were  caused  by  the  negli- 
gence of  appellant,  and  for  which  she  was  awarded 
damages  in  the  sum  of  $500. 

The  jury  trying  the  cause  returned  answers  with 
the  general  verdict  to  forty-three  interrogatories. 
The  failure  of    the    court     to  render  judgment 
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on  the  answers  to  interrogatories  is  the  error  relied 
upon  for  reversal  by  appellant.  Many  of  the  allega- 
tions of  negligence  charged  are  common  to  each 
paragraph  of  the  complaint.  Without  attempting  to 
state  technically  the  theory  of  each  paragraph  of 
the  complaint,  the  leading  allegations  of  the  first 
paragraph  are  that  appellant  at  the  time  of  the 
injury  operated  his  automobile  at  a  high  and  danger- 
ous rate  of  speed  in  excess  of  ten  miles  per  hour  in  a 
closely  built-up  portion  of  the  town  of  Hope;  the 
second  paragraph  alleges  that  appellee  was  without 
warning  struck  by  appellant's  automobile,  while  it 
was  being  operated  in  a  negligent  manner  by  an 
inexperienced  operator;  the  third  paragraph  alleges 
that  appellee  was  struck  by  appellant's  automobile 
while  it  was  being  operated  in  a  careless  and  negligent 
manner,  at  a  rate  of  speed  such  as  to  endanger  life 
and  limb ;  and,  the  fourth  paragraph  alleges  that  ap- 
pellant failed  to  warn  appellee  of  the  approach  of  the 
automobile,  which  would  have  prevented  the  injury. 
By  the  answers  to  interrogatories,  the  jury  found, 
among  other  things,  that  between  the  hours  of  nine 
and  ten  o'clock  p.  m.,  April  5,  1913,  appellee  at- 
tempted to  cross  Main  street  in  an  easterly  direc- 
tion, which  street  runs  north  and  south  through  the 
town  of  Hope;  that  at  the  time  she  so  started  to 
cross,  appellant  was  thirty-five  feet  to  the  south  of 
her,  and  when  she  reached  a  point  in  the  street  nine 
feet  from  the  sidewalk,  she  was  struck  by  the  auto- 
mobile, which  was  proceeding  to  the  north.  The 
street  was  well  lighted  and  the  machine  was  equip- 
ped with  lights,  which  shone  brightly.  That  she 
looked  for  approaching  vehicles  before  attempting 
to  cross  the  street,  but  did  not  stop  from  the  time  she 
started  to  cross  until  she  was  struck  by  the  automo- 
bile; that,  if  she  had  stopped  after  leaving  the  side- 
walk, she  could  have  seen  the  automobile  at  any 
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point  between  where  she  left  the  sidewalk  and  where 
she  was  struck.  It  is  very  earnestly  urged  by  ap- 
pellant that  the  answers  to  the  interrogatories  dis- 
close that  appellee  did  not  exercise  that  degree  of 
care  that  a  reasonably  prudent  person  would  have 
exercised  under  the  circumstances  for  her  own  safety; 
and  that  the  facts  thus  found  are  so  inconsistent 
with  the  general  verdict  that  both  cannot  stand* 

It  is  well  settled  by  our  practice  that  the  scope  of 
the  inquiry  as  to  the  question  presented  for  con- 
sideration is  limited  to  the  complaint,  answer, 

1.  the  general  verdict,  and  the  interrogatories 
and  answers  thereto.  It  is  equally  as  well 
settled  that  the  general  verdict  necessarily 

2.  finds  for  appellee  on  all  the  material  issues 
involved,  and  that  the  answers  to  interroga- 
tories control  the  general  verdict  only  when 

3.  the  conflict  upon  the  face  of  the  record  is  such 
as  to  be  beyond  the  possibility  of  being  re- 
moved by  any  evidence  admissible  under  the  issues 
in  the  cause.  W.  McMillen  &  Sons  v.  Hall  (1915), 
59  Ind.  App.  545,  109  N.  E.  424;  Indianapolis^  etc., 
R.  Co.  V.  Levns  (1889),  119  Ind.  218,  21  N.  E.  660; 
Consolidated  Stone  Co.  v.  Summit  (1899),  152  Ind. 
297, 53  N.  E.  235. 

The  general  verdict,  among  other  things,  finds  that 
appellant  was  an  inexperienced  operator,  and  that 
at  the  time  of  the  injury  he  operated  his  automobile 
in  a  closely  built-up  portion  of  the  town  of  Hope  at  a 
high  and  dangerous  rate  of  speed;  that  he  operated 
it  at  the  rate  of  ten  miles  per  hour,  and  at  a  rate  of 
speed  such  as  to  endanger  life  and  limb,  in  a  careless 
and  negligent  manner,  without  giving  any  warning 
to  travelers  upon  the  street. 

At  the  time  the  injury  occurred,  there  was  a 
statute   (§10465  Bums   1914,   Acts   1^13   p.  179), 
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which  made  it  unlawful  to  operate  an  automobile 

at  a  greater  rate   of  speed  than  eight   miles  per 

hour  in  the  business  and  closely  built-up  por- 

4.  tions  of  any  municipality  of  this  state.    It  has 
been  held  that  reckless  and  careless  riding 

or  driving  on  a  much-traveled  thoroughfare  of  a 
city  constitutes  actionable  negligence.  Simons  v. 
Gay  nor  (1883),  89  Ind.  165;  Lauson  v.  Town  of  Fond 
du  Lac  (1909),  141  Wis.  57,  123  N.  E.  629,  25  L.  R. 
A.  (N.  S.)  40, 135  Am.  St.  30. 

The  general  verdict  having  established  the  negli- 
gence charged,  the  question  for  consideration  is, 
Was^appellee  guilty  of  such  negligence  under  the 
facts  specially  found  as  to  preclude  her  from  recov- 
ering as  a  matter  of  law?  Appellant  and  appellee 
both  were  traveling  upon  the  street  at  the  time  of 
the  injury,  each  in  the  exercise  of  a  right.  As  to 
their  respective  rights  and  reciprocal  duties, 

5.  it  may  be  stated  generally  that  each  had  the 
right  to  pass  and  repass  upon  the  street,  but 

neither  could  so  negligently  exercise  this  right  as  to 
injure  the  other,  and  each  was  required  to  regulate 
his  own  use  of  the  street  by  the  observance  of  ordi- 
nary care  to  avoid  being  injured  or  inflicting  injury 
upon  the  other.  Hennessey  v.  Taylor  (1905),  189 
Mass.  583, 76  N.  E.  224,  3  L.  R.  A.  (N.  S.)  345,  4  Ann. 
Cas.  396;  2  R.  C.  L.  1183;  Stringer r.  Frost  (1889),  116 
Ind.  477,  19  N.  E.  331,  2  L.  R.  A.  614,  9  Am.  St. 
875;  Green  v.  Eden  (1900),  24  Ind.  App.  683,  56  N. 
E.  240;  Apperson  v.  Lazro  (1909),  44  Ind.  App.  186, 
87  N.  E.  97,  88  N.  E.  99;  Hannigan  v.  Wright  (1905), 
6  Pen.  (Del.)  537,  63  Atl.  234. 

Appellee  attempted  to  cross  a  street  running  north 
and  south,  as  aforesaid,  at  a  much  traveled  part  of 
the  town  of  Hope,  known  as  the  public  square;  and 
when  she  started  to  cross  the  street,  she  looked  for 
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the  approach  of  vehicles.  And  when  the  automobile 
was  but  thirty-five  feet  away,  there  is  nothing  to 
disclose  that  she  saw  the  same,  nor  do  the  answers 
to  interrogatories  show  that  there  was  no  excuse  for 
her  failing  to  see  the  automobile.  From  aught  that 
is  disclosed  in  this  behalf,  the  circumstances  and  the 
surroundings  may  have  been  such  that  it  was  im- 
possible for  her  to  see  the  same.  Lake  Erie^  etc.  jR.Co. 
V.  Parrish  (1910),  46  Ind.  App.  577,  93  N.  E.  450. 
But  even  though  it  be  conceded  that  she  did  see  the 
automobile  at  the  time,  we  cannot  say  that  her 
conduct  in  attempting  to  cross  the  street  was  such 
as  to  prevent  a  recovery  as  a  matter  of  law.  To 
do  so  would  be  to  hold  substantially  that  a  pedes- 
trian attemptmg  to  cross  the  street  where  motor 
vehicles_frequently  pass  and  repass  would 

6.  have  to  wait  until  the  approaching  vehicle 
had  passed.  This  would  certainly  abridge 
the  free  use  of  the  thoroughfare  on  the  part  of  the 
pedestrian.  Appellee  was  bound  to  exercise  that 
degree  of  care  that  an  ordinarily  prudent  person 
would  exercise  under  the  circiimstances,  but  it  was 
a  question  of  fact  for  the  jury  as  to  whether  she 
exercised  such  a  degree  of  care. 

From  the  time  appellee  left  the  sidewalk  tmtil  she 
was  struck  by  the  automobile,  it  is  disclosed  by  the 
answers  to  interrogatories  that  she  did  not  look  for 
the  approach  of  vehicles,  but  this  fact  of  itself 
can  not  preclude  a  recovery  as  a  matter  of  law.  In 
Rump  V.  Woods  (1912),  50  Ind.  App.  347,  98  N.  E. 
369,  the  court  in  condemning  an  instruction,  which 
informed  the  jury  that  a  foot  passenger  was  not  re- 
quired to  look  or  listen  continuously  for  the  approach 
of  automobiles,  held  that,  as  a  general  rule,  it  must 
be  left  for  the  jury  to  say  what  acts  constitute 
ordinary  care  and  what  acts  do  not,  and  f\u*ther 
added:  "It  would  have  been  error  for  the  court  to 
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say,  a3  a  matter  of  law,  that  ordinary  care  required 
appellee  to  look  and  listen  constantly,  and  it  was 
also  error  to  instruct  the  jury  that  ordinary  prudence 
did  not  require  him  to  do  so." 

As  a  matter  of  law,  a  pedestrian  who  is  lawfully 

using  a  public  thoroughfare  need  not  be  constantly 

looking  or  listening  to  ascertain  whether  auto- 

7.  mobiles  are  approaching  imder  the  penalty  that 
if  he  fails  to  do  so  and  is  injured  his  failure  con- 
clusively charges  him  with  negligence.  Hennessey  v. 
Taylor,  supra;  Gerhard  v.  Ford  Motor  Co.  (1909),  155 
Mich.  618,  119  N.  W.  904,  20  L.  R.  A.  (N.  S.)  232; 
Robbinsv.  Springfield^  etc.^  R.  Co.  (1895),  165  Mass.  30, 
42 N.  E.  334.  In  Green  v.  Eden^supra,  the  court  said : 
"Pedestrians  passing  over  street  crossings  in  a 
city  are  not  required  to  exercise  that  degree  of  care 
and  caution  exacted  of  travelers  at  railroad  cross- 
ings. *  *  *  At  raiboad  crossings  the  railroad 
has  the  right  of  way,  while  at  street  crossings  all 
travelers,  whether  pedestrians  or  persons  in  vehicles 
have  equal  liberties  and  rights." 

There  is  no  such  a  want  of  harmony  between  the 

answers  to  interrogatories  and  the  general  verdict  as  to 

entitle  appellant  to  judgment  on  the  answers  to 

8.  interrogatories  notwithstanding  the  general 
verdict.    Taking  into  consideration  the  entire 

situation  of  the  parties  and  the  place  where  the  injury 
occurred  it  was  fbrthejury  to  determine  from  all  the 
facts  and  circumstances  whether  appellee,  in  attempt- 
ing to  cross  the  street  at  the  time  and  in  the  manner 
she  did,  exercised  that  degree  of  care  that  an  ordi- 
narily prudent  person  would  have  exercised  for 
his  own  safety.  Borg  v.  Spokane  Toilet  Supply 
Co.  (1908),  50  Wash.  204,  96  Pac.  1037,  19  L.  R.  A. 
(N.  S.)  161,  note;  Schoeller  v.  Metropolitan  Express 
Co.  (1905),. 108  App.  Div.  226,  95  N.  Y.  Supp.  744; 
Rattagliata  v.  Hubbell  (1894),  7  Misc.  Rep.  103,  27 
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N.  Y.  Supp.  409;  Williams  v.  O'Keefe  (1862),  24 
How.  Pr.  16. 

The  conclusion  we  have  reached  necessitates  an 
affirmance  of  the  judgment.     Judgment  affirmed. 

Note. — Reported  in  111  N.  £.  457.  Rights  and  duties  of  pedes- 
trians and  of  persons  driving  automobiles  on  highways,  4  Ann.  Cas.  400; 
13  Ann.  Cas.  463;  21  Ann.  Cas.  652;  108  Am.  St.  215;  notes,  25 
L.  R.  A.  (N.  S.)  40;  38  L.  R.  A.  (N.  S.)  488;  1  L.  R.  A.  (N.  S.)  215; 
3  L.  R.  A.  (N.  S.)  345;  20  L.  R.  A.  (N.  S.)  232;  51  L.  R.  A.  (N.  S.) 
990;  28  Cyo  28,  37. 


Sims,  Administrator  v.  Ratcliff,  Administrator. 

[No.  9,136.    Filed  Nov.  4,  1915.     Rehearing  denied  Feb.  4,  1916. 

,    Transfer  denied  June  2,  1916.] 

1.  Wills. — Construction. — Intention  of  Testator. — In  construing  a 
will  it  is  the  duty  of  the  court  to  ascertain  the  intent  of  the  testator 
from  all  the  language  used,  and  to  give  effect  to  all  its  provisions 
so  far  as  i)os8ible  under  the  law  applicable  thereto,     p.  187. 

2.  Wills. — Construction, — Estate  Created, — ^Where  the  first  sentence 
of  an  item  of  a  will  used  the  following  language:  '*I  will  and  be- 
queath all  my  i>ersoiial  property  to  my  beloved  wife,  *  ♦  ♦,  of 
which  I  may  die  the  owner,  she  to  have  the  use  and  enjoy  the  same 
for  her  support  and  maintenance,  and  to  seH  and  dispose  of  said 
property  for  that  purpose,"  held,  that  the  words  so  used  are  suffi- 
cient, if  unmodified,  to  make  the  devisee  the  absolute  owner  of  the 
personal  property  therein  devised,    p.  187. 

3.  Wills. — Construction. — Words  and  Phrases. — Intention  of  Testor 
tor. — In  the  construction  of  a  will,  before  the  court  can  ascribe  to  a 
word  a  meaning  different  from  its  usual  import,  it  must  first  appear 
that  such  meaning  is  evidenced  by  the  connection  in  which  the 
word  is  used  and  that  it  is  consistent  with,  and  tends  to  effectuate, 
the  intention  of  the  testator  as  gleaned  from  the  whole  instrument, 
p.  188. 

4.  Wills. — Construction. — Estate  Created. — "Suggest'*. — ^Where  an 
item  of  a  will  devised  all  the  decedent's  personal  property  to  his 
wife  ''to  enjoy  the  same  for  her  support  *  *  *  and  to  sell 
*  *•  ♦  said  property  ♦  ♦  *  f or  that  purpose"  and  con- 
cluded with  the  words,  "I  suggest,  however,  that  should  any  of 
my  personal  property  remain  intact  or  undisposed  of  at  the  time 
of  her  death  that  the  same  go  "  to  others,  hdd,  that  this  item  of  the 
will  bequeathed  the  testator's  personal  proi)erty  to  his  widow, 
absolutely,  and  that  the  superadded  words  amount  to  nothing 
more  than  a  recommendation  which  in  no  way  changes  or  modifies 
the  bequest,    p.  191. 
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From  Howard  Circuit  Court;  A.  B.  Kirkpatrick, 
Special  Judge. 

Action  by  Abner  H.  Ratcliff,  administrator  of  the 
estate  of  Gilbert  RatcliflP,  deceased,  against  George 
J.  Sims,  administrator  of  the  estate  of  Clara  F.  E. 
Sims,  deceased.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.     Reversed. 

Bellj  Kirkpatrick  &  Voorhis^  for  appellant. 
James  W.  Cooper  and  Blacklidge,  Wolf  &  Barnes^ 
for  appellee. 

Felt,  J. — This  suit  was  brought  by  appellee 
against  appellant  to  recover  certain  personal  prop- 
erty, the  right  to  which  is  asserted  under  the  provi- 
sions of  the  will  of  Gilbert  Ratcliff,  deceased,  by 
both  litigants.  The  complaint  shows  that  Gilbert 
Ratcliff  died  testate  in  March,  1909,  and  that  his 
will  was  duly  probated.  Item  No.  1  of  the  will  pro- 
vides for  the  payment  of  his  debts  and  funeral 
expenses  and,  by  item  No.  6  he  named  his  wife, 
Clara  F.  E.  Ratcliff,  executrix  of  his  will.  The  other 
items  are  as  follows: 

"Item  2.  I  give  and  devise  to  my  beloved 
wife,  Clara  F.  E.  Ratcliff,  all  the  real  estate  of 
which  I  may  die  the  owner,  she  to  have  and  hold 
the  same  for  and  during  her  natural  life.  *  *  * 
Item  3.  I  will  and  devise  that,  at  the  death  of 
my  beloved  wife,  Clara  F.  E.  Ratcliff,  that  all 
of  my  said  real  estate  be  divided  share  and  share 
alike  between  the  nearest  blood  relation  I  may 
have  living  at  that  time  and  the  nearest  blood 
relation  of  my  beloved  wife  at  the  time  of  her 
death;  provided,  that-  should  my  beloved  wife 
remarry  and  bear  a  child  or  children,  then  in 
that  case,  it  is  my  will  that  the  said  child  or 
children  of  my  said  wife  shall  have  and  hold 
the  fee  of  all  my  said  real  estate.  Item  4..  I 
wUl  and  bequeath  all  my  personal  property  to 
my  beloved  wife,  Clara  F.  E.  Ratcliff,  of  which 
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T  may  die  the  owner,  she  to  have  the  use  and  en- 
joy the  same  for  her  support  and  maintenance, 
and  to  sell  and  dispose  of  said  property  for  that 
purpose.  I  suggest,  however,  that  should  any 
of  said  personal  property  remain  intact  or 
undisposed  of  at  the  time  of  her  death  that  the 
same  go,  share  and  share  alike,  as  provided  for 
my  real  estate/* 

It  is  also  averred  that  after  the  death  of  Gilbert 
Ratcliff  his  widow  intermarried  with  George  J.  Sims; 
that  no  children  were  bom  to  her;  that  thereafter 
she  died  leaving  as  her  only  heirs  at  law  her  husband 
George  J*  Sims  and  her  father  Robert  O.  Richards; 
that  during  her  lifetime  she  had  in  her  possession 
a  large  amount  of  personal  property  obtained  from 
her  former  husband's  estate,  which  property  re- 
mained intact  and  undisposed  of  at  the  time  of  her 
death  and  is  specifically  described;  that  by  the 
terms  of  the  will  of  Gilbert  Ratcliff ,  deceased,  said 
property  belongs  to  his  estate  and  should  be  dis- 
tributed according  to  the  provisions  of  his  will. 
Issues  were  formed  on  the  complaint  and  the  facts 
alleged  are  admitted  except  the  claim  to  the  personal 
property  and  the  amount  thereof  in  the  possession 
of  Mrs.  Sims  at  the  time  of  her  death.  The  court 
found  for  the  plaintiff  and  rendered  judgment  in 
substance  that  the  administrator  of  the  estate  of 
Gilbert  Ratcliff,  deceased,  recover  of  and  from  the 
estate  of  Clara  F.  E.  Ratcliff,  deceased,  $1,284.42, 
and  ordered  the  amount  paid  by  her  administrator, 
the  appellant,  who  was  also  her  surviving  husband. 
Errors  are  assigned  on  the  oyerruling  of  the  demurrer 
to  the  complaint,  in  overruling  the  motion  of  appel- 
lant to  modify  the  judgment,  and  in  overruling  the 
motion  for  a  new  trial. 

The  questions  presented  all  depend  upon  the 
construction  of  item  No.  4  of  the  will  of  Gilbert 
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Ratcliff,  deceased.  Appellee  contends  that  Clara 
F.  E.  Ratcliff  was  only  given  the  use  of  the  personal 
property  for  her  support  and  maintenance  during 
her  lifetime  and  that  the  portion  not  needed  and 
used  for  such  purpose,  and  remaining  intact  at  the 
time  of  her  death,  was  disposed  of  by  the  will  of 
Gilbert  Ratcliff,  and  should  be  distributed  in  accord- 
ance with  the  provisions  of  item  No.  3  thereof. 

Appellant  asserts  that  the  devisee,  Mrs.  Ratcliff, 
afterwards  Mrs.  Sims,  became  the  absolute  owner 
of  the  personal  property  devised  to  her  by  item 
No.  4  of  her  deceased  husband's  will,  and  that  the 
same  is  lawfully  in  his  possession. 

In  construing  the  will,  we  are  to  ascertain  the 

intent  of  the  testator  from  all  the  language  used, 

and  to  give  effect  to  all  its  provisions  so  far 

1.  as  possible  imder  the  law  applicable  thereto. 
The  language  of  the  first  sentence  of  item  No. 
4  of  the  will  is  sufficient,  if  unmodified,  to 

2.  make  the  devisee  the  absolute  owner  of  the 
personal  property  therein  described.  FuLUn- 

wider  v.  Watson  (1887),  113  Ind.  18,  19,  14  N.  E. 
571;  Van  Gorder  v.  Smith  (1885),  99  Ind.  404,  409, 
410;  Mulvane  v.  Rude  (1896),  146  Ind.  476,  481,  484, 
45  N.  E.  659;  Snodgrass  v.  Brandenburg  (1905),  164 
Ind.  59,  62,  71  N.  E.  137,  72  N.  E.  1030;  John  v. 
Bradbury  (1884),  97  Ind.  263,  266. 

Appellee  contends  that  the  last  part  of  item 
No.  4, — "I  suggest,  however,  that  should  any  of  said 
personal  property  remain  intact  or  undisposed  of  at 
the  time  of  her  death  that  the  same  go,  share  and 
share  alike,  as  provided  for  my  real  estate" — when 
considered  in  connection  with  the  other  parts  of  the 
will,  and  particularly  with  item  No.  3,  shows  that 
the  testator  did  not  intend  to  bequeath  the  personal 
property  absolutely  to  his  wife  and  did  not  vest  title 
in  her  to  such  part  of  his  personal  property  as  was 
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intact  and  in  her  possession  at  the  time  of  her  death. 
In  effect  it  is  contended  that  the  will,  properly  con- 
strued, shows  that  the  testator  intended  to  bequeath 
the  use  and  benefit  of  such  personal  property  to  his 
wife  and  that  any  part  thereof  remaining  intact  and 
undisposed  of  by  her  at  the  time  of  her  death  was 
by  him  devised  the  same  as  his  real  estate. 

Courts  have  gone  to  great  length  in  ascribing 

meaning  to    words    and    phrases    used  in  wills  in 

order  to  carry  into  effect  the  intention  of  the 

3.  testator.  But  before  any  license  is  given  to 
ascribe  to  a  word  a  meaning  different  from  its 
usual  import,  it  must  first  appear  that  such  meaning 
Is  evidenced  by  the  connection  in  which  the  word 
Is  used  and  that  it  is  consistent  with  and  tends  to 
effectuate  the  intention  of  the  testator  as  gleaned 
from  the  whole  instrument. 

The  word  "suggest",  as  generally  used  and  imder- 
stood,  is  insufficient  to  change  the  character  of  the 
bequest  made  in  the  first  part  of  item  No.  4.  Web- 
ster defines  the  word  as  meaning:**  To  introduce  in- 
directly to  the  thought — to  propose  with  diffidence 
or  modesty."  The  Century  dictionary  defines  it  as 
follows:  ''To  place  before  another's  mind  problemat- 
ically; hint;  intimate;  to  introduce  to  another's 
mind  by  the  prompting  of  an  indiirect  or  mediate 
association." 

In  devising  his  real  estate  in  items  Nos.  2  and  3, 
the  testator  used  apt  language.  The  same  is  true 
of  the  language  employed  in  the  first  part  of  item 
No.  4  in  disposing  of  his  personal  property.  If  the 
testator  desired  only  to  make  a  recommendation  to  his 
wife  as  to  how  she  should  dispose  of  the  personal  prop- 
erty he  had  given  her,  in  case  any  of  it  should  remain 
in  her  possession  at  the  time  of  her  death,  the  word 
"suggest"  was  appropriate  for  that  purpose  and  the 
will  contains  nothing  inconsistent  with  such  meaning. 
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In  Williams  v.  Committee,  etc.  (1901),  92  Md.  497, 
48  Atl.  930,  54  L.  R.  A.  427,  the  Supreme  Court  of 
Maryland  considered  a  case  in  which  a  bequest  was 
made  to  a  church,  to  which  language  was  added  as 
follows:  ''And  I  suggest,  if  the  spire  of  said  church 
property  be  unfinished  at  the  time  of  my  death, 
that  the  funds  received  *  *  *  be  used  for  the 
purpose  of  completing  the  same;  and  further  sug- 
gests, if  the  spire  is  finished,  that  the  funds,  or  what 
may  be  left  *  *  *  be  invested  by  the  said  com- 
mittee and  the  income  devoted  to  the  work  at  the 
church  mission  known  as 'William's  Chapel',  but  if 
the  work  has  been  abandoned  then  said  income  to  be 
used  for  the  relief  of  the  poor  of  said  church."  It 
was  contended  that  the  church  did  not  take  the 
property  absolutely;  that  the  committee  had  not 
used  the  fund  as  directed;  that  the  trust  was  null 
and  void  and  the  property  was  held  by  the  committee 
"for  the  benefit  of  those  who  are  next  of  kin  of  the 
testator."  The  court  held  "that  the  legacy  to  the 
committee  of  the  Baptist  church  is  absolute,  and 
not  subject  to  any  trust",  and  among  other  things 
said:  "Can  the  word  'suggest,'  when  used  in  this 
connection,  without  qualifying  or  explanatory  words, 
be  regarded  as  a  precatory  word,  sufficient  to  create 
a  trust,  as  to  property  previously  given  absolutely? 
We  have  been  cited  to  no  case,  and  have  found  none, 
where  it  has  been  so  held.  A  suggestion  alone, 
without  other  words  or  circumstances  to  affect  the 
ordinary  meaning,  is  a  mere  placing  before  another  a 
matter  for  consideration,  and  under  ordinary  cir- 
cumstances in  nowise  carries  with  it  an  expression  of 
desire,  will  or  entreaty,  and  here  it  seems  to  amount 
to  no  more  than  this*  The  testator  gives  the  whole 
interest  in  the  fund  absolutely  to  the  church;  he 
places  no  restrictions  upon  it  as  to  its  use,  but  he 
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does  mention  several  matters  for  consideration. 
He  'suggests'  that  a  proper  disposition  would  be  to 
finish  the  spire,  or  apply  the  income  to  the  chapel, 
not  as  a  requirement  upon  the  committee,  but  as  a 
matter  for  its  consideration.  So,  also,  in  respect! 
to  the  relief  of  the  poor,  there  is  no  limitation  im- 
posed upon  the  committee,  but  a  mere  suggestion 
as  to  what  would  be  a  proper  use  of  the  fund.  There 
is  nothing  in  the  word  'suggest'  either  in  its  meaning 
-as  ordinarily  employed  or  as  affected  by  the  context 
of  the  will,  that  can  be  regarded  as  expressive  of 
confidence,  or  belief,  or  desire,  or  hope,  or  will,  or  as 
the  equivalent  of  a  word  of  entreaty  or  recom- 
mendation." 

In  this  case  the  devisee  was  given  the  personal 
property  with  power  to  sell  and  dispose  of  the  same. 
The  added  power  of  disposition  does  not  change  the 
bequest  and  does  not  aid  us  in  ascribing  to  the  word 
"suggest"  the  meaning  necessary  to  show  that  the 
property  in  question  was  not  bequeathed  to  Mrs. 
Ratcliff,  absolutely,  but  was  devised  by  the  testator 
to  the  parties  to  whom  he  gave  his  real  estate,  sub- 
ject to  the  life  estate  therein  of  his  widow.  The  sen- 
tence in  which  the  word  * 'suggest"  is  used  recognizes 
title  in  the  devisee  and  calls  her  attention  to  the  fact 
that  the  testator  favored  such  disposition  of  the 
personal  property,  if  any,  remaining  at  her  death, 
as  he  had  made  of  his  real  estate,  but  it  does  not 
destroy  the  devise  to  his  widow  or  show  that  the 
testator  had  himself  undertaken  to  dispose  of  the 
property.  As  supporting  this  conclusion,  we  cite: 
FuUemoider  v.  WatsoUf  supra;  Van  Gorder  v.  Smithy 
supra;  Snodgrass  v.  Brandenburg,  supra,  p.  65; 
Mulvane  v.  Rude,  supra,  pp.  483,  485. 

We  therefore  conclude  that  by  item  No.  4  of  the 
testator's  will  he  bequeathed  his  personal  property 
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to  his  widow,  absolutely,  and  that  the  super-added 
words  amount  to  nothing  more  than  a  recom- 
4.     mendation  which  in  no  way  changes  or  modi- 
fies the  bequest. 
The  judgment  is  therefore  reversed  with  instruc- 
tions to  sustain  appellant's  motion  for  a  new  trial 
and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

NoTB.— Reported  in  110  N.  B.  122.  See  under  (2),  (4)  40  Cyo 
1612;  (3)  40  Cyo  1396.  Clauses  of  doubtful  meaning  purporting  to 
out  down  clear  demises  or  bequests,  3  Ann*  Cas.  615;  10  Ann.  Cas. 
176;  11  Ann.  Cas.  470. 


City   op  Indianapolis   v.   Pell. 

[No.  8,708.    Filed  Januiary  11, 1916.  Rehearing  denied  April  25, 1916. 

Transfer  denied   June  2,  1916.] 

1.  Appbal.— tSoope  of  Review. — Evidence, — On  appeal,  the  error 
urged  by  appellant  being  the  action  of  the  trial  court  in  giving 
an  instruction  which  took  the  question  of  contributory  negligence 
away  from  the  jury,  the  court  can  consider  only  the  evidence 
that  tends  to  show  contributory  negligence,  as  it  is  never  the 
province  of  the  court  to  weigh  conficting  evidence,    p.  194. 

2.  Nbgligencb. — Defect  in  Street. — Personal  Injuries. — Contributory 
Negligence. — Evidence. — ^Where  the  evidence  was  that  the  phdntifP 
who  was  fifteen  years  of  age,  was  familiar  with  the  surroundings  of 
the  locality  where  she  was  injured;  that  she  was  struck  and  hurt 
by  an  automobile  traveling  at  a  si>eed  somewhat  less  than  eight 
miles  per  hour;  that  one  who  accompanied  her  escaped  injury; 
that  the  injury  was  inflicted  some  distance  frt>m  where  phuntifP 
first  observed  the  approach  of  the  machine;  and  there  was  some 
evidence  tending  to  show  that  she  ran  around  and  in  front  of  the 
machine,  held,  that  there  was  some  evidence  trom  which  contri- 
butory negligence  on  the  part  of  the  plaintiff  might  reasonably  have 
been  inferred,  and  it  was  erroneous  for  the  trial  court  to  give  an  in- 
struction taking  away  from  the  consideration  of  the  jury^such 
question  of  contributory  negligence,    p.  195. 

3.  Negligence. — Contributory  Negligence. — Degree  of  Care  Required, 
— One  confronted  by  a  sudden  peril,  occasioned  by  the  negligence  of 
another,  is  not  required  to  exercise  that  degree  of  care  which  a 
person  is  obliged  to  exercise  under  other  circumstances,  but  is 
only  required  to  act  with  that  degree  of  care  which  an  ordinarily 
prudent  person  would  have  exercised  under  like  conditions,    p.  195. 
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4.  Appeal. — Review, — Record. — ^Where  counsel  for  the  defendant, 
in  the  opening  statement  of  facts  to  the  jury,  said  that  there  was  no 
question  of  contributory  negligence  in  the  issues,  although  such 
a  defense  was  subsequently  interposed,  such  statement,  not  having 
been  presented  in  any  way  by  the  record,  can  not  be  considered  on 
appeal,  as  the  cause  must  be  tried  by  the  record  alone,    p.  195. 

From  Boone  Circuit  Court;  Willett  H.  Parr,  Judge. 

Action  by  Pearl  Pell,  by  her  next  friend,  Charles 
Pell,  against  the  City  of  Indianapolis.  From  a 
judgment  for  plaintiff ,  the  defendant  appeals. 
Reversed. 

William  A.  Pickens ^  Fred  E.  Barrett^  Ray  W. 
Adney  and  J.  W.  Hornadayy  for  appellant* 

Wm.  S.  Canfieldj  Walter  L.  Carey^  Tfwmas  J. 
KarneSj  Samuel  R.  Artman  and  William  H.  Smithy 
for  appellee. 

Shea,  J. — Appellee,  by  her  next  friend  Charles 
Pell,  brought  this  action  against  appellant  to  recover 
damages  for  personal  injuries  ^eged  to  have  been 
caused  by  a  defect  in  one  of  the  streets  of  appellant 
city.  The  cause  was  taken  on  a  change  of  venue  to 
the  Boone  Circuit  Court,  where  a  trial  resulted  in 
a  verdict  and  judgment  in  favor  of  appellee  for 
$1,500. 

It  is  assigned  that  the  court  erred  in  overruling  ap- 
pellant's motion  for  a  new  trial.  The  sole  alleged 
error  is  the  giving  of  instruction  No.  1  by  the  court 
on  its  own  motion,  in  which  the  question  of  con- 
tributory negligence  on  the  part  of  appellee  was 
taken  from  the  jury. 

It  is  insisted  on  behalf  of  appellant,  and  not  con- 
troverted by  appellee,  that  if  there  was  evidence 
introduced  in  the  case  from  which  the  jury  might 
reasonably  have  inferred  contributory  negligence 
on  the  part  of  appellee,  the  instruction  was  erroneous. 
If,  on  the  other  hand,  there  was  no  such  evidence,  no 
error  was  committed. 
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It  is  disclosed  by  the  evidence,  in  substance,  that 
appellee  was  injured  while  at  the  intersection  of 
South  Meridian  street,  running  north  and  south, 
and  Adler  street,  running  east  and  west,  in  the  city 
of  Indianapolis.  At  the  time  of  the  accident  there 
was  a  street  railway  track  in  Meridian  street,  from 
which  a  spur  or  '*¥" extended  east  about  onehundred 
feet  into  Adler  street.  There  was  a  cement  side- 
walk ten  feet  wide  on  the  east  side  of  Meridian  street 
adjoining  the  property  line,  and  a  similar  sidewalk 
five  feet  six  inches  wide  on  the  north  side  of  Adler 
street  adjoining  the  property  line.  Immediately 
joining,  and  flush  with  these  two  sidewalks,  was  a 
frame  building  known  as  Brady's  store.  At  a  point 
a  short  distance  east  of  the  property  line  of  South 
Meridian  street,  and  immediately  north  of  the  north 
rail  of  the  "Y"  in  Adler  street  was  a  dangerous  hole, 
about  eight  to  ten  inches  deep,  two  and  one-half 
to  three  feet  long,  and  one  and  one-half  to  two  feet 
wide,  which  had  existed  for  fifteen  years,  worse 
at  some  times  than  others,  especially  bad  in  wet 
weather,  and  of  which  appellant's  superintendent  of 
streets  had  actual  notice  for  four  years  prior  to  ap- 
pellee's injury.  On  the  afternoon  of  June  21,  1912, 
John  W.  Berry  was  driving  an  auto  truck  west  in 
Adler  street  on  the  north  side  of  the  north  rail  of 
the  "T,"  intending  to  turn  south  into  Meridian 
street,  on  the  east  side  of  the  street  car  track.  When 
he  attempted  to  turn  south,  the  front  wheel  dropped 
into  the  hole,  the  steering  gear  was  torn  from  hisliold, 
and  the  truck  followed  the  curve  of  the  "Y"  to  the 
northwest  over  the  cement  sidewalks  on  the  north  side 
of  Adler  street  and  the  east  side  of  Meridian  street, 
the  wheel  of  the  truck  coming  within  thirteen  inches 
of  the  building.  Appellee  at  that  time,  in  company 
with  one  Gertrude  Greenwood,  was  walking  south 
Vol.  62—13 
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on  the  east  sidewalk  of  Meridian  street,  returning 
home  from  work  about  4:30  p.  m.  Just  as  they 
stepped  past  the  comer  of  the  building  at  the  north-* 
east  comer  of  the  intersection  of  Meridian  and  Adler 
streets,  the  truck  came  upon  them  without  any  warn- 
ing. Appellee  attempted  to  escape  it,  but  was  struck 
and  run  over. 

In  determining  this  question,  the  court  should 

consider  only  the  evidence,  if  any,  that  tended  to 

show  the  contributory  negligence  of  appellee, 

1.  and  should  give  no  consideration  to  evidence 
that  tended  to  show  freedom  from  contribu- 
tory negligence,  as  it  is  never  the  province  of  this 
court  to  weight  conflicting  evidence. 

It  is  shown  in  evidence  that  appellee  was  fifteen 
years  of  age,  and  was  familiar  with  the  situation 
and  surroundings  of  the  place  where  she  met  with 
the  injury;  that  the  automobile  was  traveling  at  a 
speed  of  about  eight  miles  per  hour  at  the  time  it 
went  into  the  hole  in  the  street.  It  may  be  reason- 
ably inferred  that  its  speed  was  somewhat  retarded 
by  contact  with  the  railroad  tracks  and  the  curb  of 
the  sidewalk.  It  was  also  shown  that  the  young 
lady  that  accompanied  appellee  wholly  escaped  in- 
jury. There  is  evidence  tending  to  show  that  appel- 
lee's injury  was  inflicted  while  she  was  some  distance 
from  the  sidewalk  in  Meridian  street,  and  some  dis- 
tance from  where  she  first  observed  the  approach  of 
the  machine.  There  is  some  evidence  tending  to 
show  that  she  ran  around  and  in  front  of  the  machine, 
and  it  is  argued  that  if  she  had  taken  one  step  back- 
ward, or  had  gone  in  any  other  direction  from  the 
one  in  which  she  did  go,  she  would  have  escaped 
injury. 

It  is  the  judgment  of  this  court  that  there  is 
some  evidence  from  which  contributory  negligence 
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upon  the  part  of  appellee  might  be  reasonably  inferred. 
Lyons  Y.  City  of  New  Albany  (1913),  54  Ind. 

2.  App.  416,  433, 103  N.  E.  20;  Cleveland,  etc.,  R. 
Co.  V.  Hadley  (1908),  170  Ind.  204,  82  N.  E. 

1025,  84  N.  E.  14,  16  L.  R.  A.  (N.  8.)  527,  16  Ann. 
Cas.  1;  Davis  v.  Mercer  Lumber  Co.  (1905),  164  Ind. 
413,  73  N.  E.  899;  Pittsburgh,  etc.,  R.  Co.  v.  Cozatt 
(1907),  39  Ind.  App.  682,  690,  79  N.  E.  534. 

It  is  too  well  settled  to  be  argued  that  when  a 

person  is  confronted  with  sudden  peril,  occasioned 

by  the  negligence  of  another,  he  is  not  required 

3.  to  exercise  that  degree  of  care  which  a  person 
is  obliged  to  exercise  under  other  circum- 
stances, but  is  only  required  to  act  with  that  degree 
of  care  which  an  ordinarily  prudent  person  would 
have  exercised  under  like  conditions.  But  as  to 
whether  appellee  in  this  case  acted  with  such  care 
was  a'  question  that  should  have  been  submitted  to 
the  jury  under  proper  instructions.  Mclntyre  v. 
Orner  (1906),  166  Ind.  57,  76  N.  E.  750,  4  L.  R.  A. 
(N.  S.),  1130,  117  Am.  St.  359,  8  Ann.  Cas.  1087; 
Indiana  Union  Traction  Co.  v.  Love  (1913),  180  Ind. 
442; 99  N.E.  \QQ5\Louisville,etc.,  Traction  Co.  v.TTor- 
rall  (1909),  44  Ind-  App.  480,  86  N.  E.  78;  Thomp- 
son, Negligence  §§196,  197,  2927. 

It  was  suggested  in  the  oral  argument  that  if 
error  could  be  predicated  upon  the  giving  of  the 
challenged  instruction,  it  was  invited,  or  waived, 
by  appellant's  learned  counsel,  who  tried  the  cause 
in  the  court  below,  inasmuch  as  it  was  stated  in 
argument  that  counsel  in  the  opening  statement  of 
facts  to  the  jury  said,  among  other  things, 

4.  that  there  was  no  question  of  contributory 
negligence  in  the  issues.   However,  the  record 

does  not  present  this  question,  as  the  instruction 
itself  makes  no  reference  to  counsel's  admissions; 
neither  does  it  show  that  counsel's  statements  were 


196  APPELLATE  COURT  OF  INDLU^A, 


Nordyke  &  Marmon  CJo.  v.  Hilborg — 62  Ind.  App.  196. 


copied  into  the  record.  However  much  this  court 
might  be  inclined  to  hold  counsel  and  parties  to  their 
admissions  made  in  open  court,  under  the  well  settled 
rule  in  this  court,  the  cause  must  be  tried  by  the 
record  and  not  otherwise.  »  Elliott,  App.  Proc. 
§186.  For  the  error  in  giving  the  instruction  the 
judgment  is  reversed,  and  a  new  trial  ordered. 

Note. — Reported  in  111  N.  E.  22.  Rights  and  duties  of  pedes- 
trians and  of  persons  driving  automobiles  in  highways,  4  Ann.  Cas. 
400,  13  Ann.  Cas.  463;  21  Ann.  Cas.  652.  Liability  of  municipal 
corporations  for  defective  streets,  103  Am.  St.  257.  See  under 
(2)  28  Cyc  49;  (3)  29  Cyc  521;  (4)  4  C.  J.  620,  632;  3  Cyc  165, 164. 


Nordyke  &  Marmon  Company  v.  Hilborg. 

[No.  8,735.    Filed  December  16,  1915.    Rehearing  denied  February 
18,  1916.    Transfer  denied  June  2,  1916.] 

1.  Master  and  Servant. — Injuries  to  Servant. — Fellow  SerwarU, — 
Contrifnttory  Negligence. — Statute. — Validity. — Section  8020a  Bums 
1914,  Acts  1911  p.  145,  concerning  the  liability  of  employers  of  five 
or  more  persons  for  personal  injuries  received  by  employes,  and 
which  statute  abolishes  the  fellow  servant  doctrine  and  the  de- 
fenses of  contributory  negligence  and  assumption  of  risk  in  many 
cases,  is  constifutionaL    p.  201. 

2.  Master  and  Servant. — Injuries  to  Servant. — Fellow  Servant. — 
Rule. — Sufficiency  of  Complaint. — ^Under  §8020a  et  seq.  Bums  1914, 
Acts  19 1 1  p.  145,  which  provides  that  any  person,  firm  or  corporation 
employing  five  or  more  persons  shall  be  liable  for  an  injury  which 
results  in  whole  or  in  part  from  the  negligence  of  an  employer,  or 
his  or  its  servants,  and  for  an  injury  which  results  from  defects, 
mismanagement  or  insufficiency  due  to  his,  its  or  their  carelessness, 
negligence,  fault  or  omission  of  duty,  held,  that  a  complaint,  alleg- 
ing that  the  employer  knowingly  and  negligently  continued  in  his 
employ  a  helper  for  the  plaintiff  after  he  had  notified  such  employer 
of  the  inefficiency  of  such  helper,  and  that  plaintiff  was  injured  by 
the  negligence  of  the  employer  and  of  the  helper,  a  fellow  servant, 
states  a  cause  of  action  under  the  statute,     pp.  203,  204. 

3.  Master  and  Servant. — Injuries  to  Servant. — Fellow  Servant. — 
Degree  of  Care, — Under  the  common  law  a  master  is  bound  not  to 
knowingly  or  negligently  employ  any  but  careful  and  competent 
servants  and  where  he  knowingly  or  negligently  employs  or  keeps 
in  his  employment  an  incompetent  or  negligent  servant,  he  is 
liable  to  one  of  his  servants  that  is  injured  by  the  negligence  of  such 
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employee,  unless  the  incompetency  or  negligence  of  such  servant 
was  known  to  the  injured  servant  or  could  have  been  known  to 
him  by  the  exercise  of  ordinary  care  and  that,  notwithstanding  such 
knowledge,  he  voluntarily  continued  in  the  employment,    p.  203. 

4.  M  ASTEB  AND  SERVANT. — Injuries  to  Servant. — Assumption  of  Risk, 
— Sufficiency  of  Co  mplaint»  —  Where'the  master  and  servant  both  have 
knowledge  of  the  incompetency  of  a  fellow  servant,  and  the  master 
induces  the  servant  to  remain  in  his  employ  by  a  promise  to  replace 
such  fellow  servant  by  a  competent  and  careful  employee,  and  the 
complaining  servant,  by  virtue  of  such  promise,  remains  in  such 
employment  for  a  time  reasonably  sufficient  to  enable  the  master 
to  secure  such  careful  and  competent  fellow  servant,  he  will  not 
assume  the  risk  of  the  incompetency  or  negligence  of  such  negligent 
fellow  servant  unless  the  hazard  of  so  continuing  was  so  great  that 
an  ordinarily  prudent  person  would  not  have  so  continued  under 
such  circumstances;  hence,  a  complaint  states  a  cause  of  action 
under  the  conmion  law,  where  it  alleges  that  plaintiff's  helper  was 
grossly  negligent  and  inefficient;  that  he  had  notified  his  employer 
of  such  inefficiency  and  was'induced  to  continue  In  his  employer's 
service  by  a  promise  that  he  would  bef  umished  with  acapable  helper, 
andthat  shortly  thereafter  the  injury  complained  of  was  caused  by 
the  n^ligence  of  such  incompetent  fellow  servant.    pp«  203, 204. 

6.  Pleading. — Comj^int. — Election. — ^Where  a  servant  was  injured 
by  the  negligence  of  a  fellow  servant  and  the  facts  in  the  complaint 
state  a  cause  of  action  under  both  an  Employer's  Liability  Statute 
and  the  common  law,  the  injured  servant  may  proceed  to  trial 
without  electing  whether  he  will  try  the  case  on  the  theory  of  a 
suit  under  the  statute  or  as  a  common-law  action,  since  both  actions 
sound  in  tort  and  are,  under  the  Indiana  Code,  triable  without  such 
election,    p.  204. 

6.  \  Pleading. — Complaint. — Motion  to  Separate. — ^Where,  in  one  para- 
graph of  a  complaint,  plaintiff  states  two  causes  of  action,  one  under 
the  statute  and  one  under  the  common  law,  a  motion  to  separate 
the  causes  into  separate  paragraphs  should  be  sustained.  However, 
it  is  not  reversible  error  for  the  trial  court  to  overrule  such  a  motion, 
p.  205. 

7.  Trial. — Verdict, — Special  Interrogatories. — In  an  action  for  dam- 
ages, predicated  on  the  negligence  of  the  master  in  employing  an 
incompetent  fellow  servant,  there  was  a  general  verdict  for  the 
plaintiff,  who  was  injured  while  he  was  handling  metal  on  the  anvil 
of  a  steam  hammer.  Answers  to  special  interrogatories  submitted 
disclosed  that  the  plaintiff  was  a  mature  man,  x)ossessed  of  all  his 
faculties  and  understood  the  operation  of  the  hammer;  that  he 
could  have  handled  the  metal,  which  he  was  placing  on  the  anvil, 
with  tongs  provided  for  his  use,  and  thus  avoided  the  injury;  that 
he  could  have  safely  placed  the  metal  on  the  anvil  either  by  using 
the  tongs  or  both  hands,  and  there  was  no  reason  why  he  should 
not  have  done  so;  that  the  injury  would  have  been  avoided  had  he 
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not  improperly  plaoed  bis  hand  on  top  of  the  collar  of  the  anvil 
to  adjust  it;  that  he  placed  the  piece  of  metal  on  the  anvil  by  the 
use  of  the  left  hand  alone,  with  his  fingers  ovec  the  top  of  the  collar; 
that  it  was  sufficiently  light  where  he  was  working;  that  his  helper 
knew  how  to  operate  the  hammer  and  was  ordinarily  a  competent 
and  careful  operator.  Hdd,  that  the  answers  are  not  in  irrecon- 
ciable  conflict  with  the  general  verdict  and  that  the  trial  court  did 
not  err  in  overruling  defendant's  motion  for  a  judgment  on  the 
answers  to  interrogatories,  as  the  general  verdict,  under  the  rules 
of  practice,  found  the  plaintiff  free  from  contributory  negligence 
and  such  answers  fail  to  show,  as  a  matter  of  law,  that  a  prudent 
I>erson,  in  the  exercise  of  ordinary  care,  would  not  have  undertaken 
to  do  the  work  in  the  way  selected  by  the  plaintiff,    p.  207. 

From  Marion  Circuit  Court;  Charles  Remater^ 
Judge. 

Action  by  John  Hilborg  against  the  Nordyke  & 
Marmon  Company.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.     Affirmed. 

Elmer  E.  Stevenson^  for  appellant. 
MvUr  M.   Bachelder  and  Harold  K,  Bachelder^ 
for  appellee. 

Felt,  J. — This  is  a  suit  by  appellee  against  ap- 
pellant for  damages  for  personal  injuries.  From  a 
judgment  in  appellee's  favor  for  $3,600,  appellant 
appeals.  The  errors  relied  on  for  reversal  allege 
that  the  court  erred:  (1)  In  overruling  the  demurrer 
to  appellee's  complaint ;  (2)  in  overruling  appellant's 
motion  to  require  appellee  before  the  commence- 
ment of  the  trial  to  elect  whether  he  would  try  the 
case  on  the  theory  of  a  suit  under  the  statute  or  as  a 
common-law  action  for  damages;  (3)  in  overruling 
appellant's  motion  for  judgment  on  the  answers  of 
the  jury  to  the  interrogatories  notwithstanding 
the  general  verdict;  (4)  in  overruling  appellant's 
motion  for  a  new  trial. 

Omitting  formal  averments  about  which  there  is 
no  contention,  the  complaint,  in  substance,  avers 
that  on  January  4, 1912,  and  prior  thereto,  appellant 
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was  a  corporation  engaged  in  the  manufacture  of 
automobiles  and  milling  machinery  and  in  so  doing 
had  in  its  employ  more  than  five  persons;  that  it 
operated  a  blacksmithing  department  as  a  part  of  its 
business  in  which  department  it  employed  more  than 
five  men;  that  appellant  operated  a  large  steam  ham- 
mer which  consisted  of  a  large  die  or  anvil,  the  top 
of  which  was  about  six  inches  wide  and  eight  inches 
long;  that  the  hammer  was  made  of  steel  and  could 
be  moved  up  and  down  on  a  piston  by  steam  power 
and  let  fall  a  distance  of  three  feet  to  the  anvil  and 
was  so  used  in  forging  pieces  of  metal;  that  it  re- 
quired two  persons  to  operate  the  hammer,  one  to 
handle  the  metal  on  the  anvil  so  as  to  secure  the 
desired  results  and  the  other  to  turn  on  and  off  the 
steam  power  by  which  the  hammer  was  operated; 
that  it  required  all  the  time  and  attention  of  the  one 
that  handled  the  metal  to  properly  adjust  and  keep 
the  same  on  the  anvil  and  \t  was  the  duty  of  the 
other  operator  to  turn  the  steam  on  or  off  in  accord- 
ance with  signals  given  him  by  the  person  that  placed 
the  metal  on  the  die;  that,  in  placing  such  metal 
pieces  on  the  die,  it  was  necessary  for  the  one  that 
did  the  work  to  place  his  hand  on  the  top  of  the 
die  in  various  positions  for  the  purpose  of  properly 
adjusting  the  metal  thereon;  that  on  said  day  appel- 
lee was  employed  by  appellant  and  it  was  his  duty 
to  place  metal  pieces  on  the  die  to  be  operated  on 
by  the  hammer;  that  appellant  then  and  there 
had  in  its  employ  as  a  helper,  a  boy  nineteen  years 
of  age,  whose  duty  it  was  to  turn  on  and  off  the 
steam  power  in  raising  and  lowering  the  hammer; 
that  such  services  required  a  careful  and  prudent 
person  that  would  attend  strictly  to  his  work;  that 
said  helper  was  very  negligent,  inexperienced  and 
careless;  that  he  was  notoriously  reckless  and  in- 
efficient all  of  which  became  known  to  appellant; 
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that  he  paid  no  attention  to  the  signals  given  him, 
though  he  had  been  in  appellant's  employment  for 
some  time;  that  on  account  of  his  recklessness  and 
heedlessness  appellant  shifted  him  about  to  different 
positions  in  the  factory;  that  appellant  knew  it  was 
dangerous  for  any  person  to  work  with  him;  "that 
on  or  about  the  day  that  this  plaintiff  was  injured, 
and  prior  thereto,  to  wit:  the  4th  day  of  January, 
1912,"  appellee  complained  to  appellant  and  notified 
it  that  the  helper  was  very  reckless,  careless  and 
negligent  and  inattentive  to  his  work  and  that  it  was 
dangerous  to  work  with  him  and  that  appellant 
must  get  rid  of  him  and  provide  appellee  with  some 
one  who  was  more  careful  and  prudent;  that  there- 
upon appellant  assured  appellee  that  it  knew  that 
the  helper  was  reckless  and  dangerous,  that  it  had 
no  one  to  take  his  place  but,  if  appellee  would  go 
ahead  and  do  the  best  he  could,  so  soon  as  it  could 
secure  some  other  person  to  take  his  place  it  would 
be  done ;  that  this  would  be  done  in  a  short  time  and 
it  promised  to  get  some  one  in  three  or  four  days. 
Whereupon  appellee  continued  to  work  with  the 
helper,  operating  the  machine  as  aforesaid,  and  in 
80  doing  relied  on  the  promise  of  appellant ;  that  on 
January  4,  1912,  while  working  as  aforesaid  in  pur- 
suance of  the  aforesaid  promise  to  secure  a  careful 
and  competent  helper,  and  while  in  the  line  of  his 
duty  appellee  was  arranging  a  piece  of  metal  on  the 
die  and  had  his  left  hand  thereon  in  such  position 
that  should  the  power  be  turned  on,  the  hammer 
would  fall  upon  the  same;  that  while  his  hand  was  in 
such  position  the  helper  negligently,  carelessly  and 
heedlessly  turned  the  power  on  and  caused  the  ham- 
mer to  fall  violently  on  appellee's  hand  and  seriously 
and  permanently  injured  the  same;  that  appellant 
was  negligent  in  keeping  the  helper  in  its  employ 
with  knowledge  of  his  carelessness  and  negligence, 
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and  in  failing  to  provide  a  careful  and  competent 
helper  for  appellee;  "that  by  virtue  of  said  injury, 
the  defendant's  negligence  and  the  negligence  of 
said  helper"  appellant  was  injured;  ''that  said  in- 
juries were  all  caused  by  virtue  of  the  negligence  and 
carelessness  of  the  defendant  as  herein  alleged"; 
that  appellee  was  free  from  any  contributory  negli- 
gence on  his  part.  Appellant's  demurrer  was  ac- 
companied by  a  memorandum  which  in  substance 
states  that:  (1)  The  facts  alleged  do  not  show  any 
negligence  of  appellant  which  was  the  proximate 
cause  of  appellee's  injury;  (2)  the  facts  pleaded  show 
that  appellee  knew  of  the  dangers  of  his  emplo3rment 
and  assumed  the  risk;  (3)  the  conditions  and  dangers 
of  appellee's  employment  were  open  and  obvious 
and  in  doing  the  things  alleged  he  was  guilty  of  con- 
tributory negligence ;  (4)  appellee  relied  on  no  act  or 
failure  of  appellant  to  his  injury;  (5)  the  complaint 
does  not  state  a  cause  of  action  under  the  Employer's 
Liability  Act  of  1911  for:  (a)  While  it  is  alleged  that 
more  than  five  men  were  employed,  it  does  not  show 
in  what  respect  the  statute  was  violated;  (b)  the 
act  is  unconstitutional. 

.  The  constitutionality  of  the  act  of  1911  (Acts  1911 

p.  145,  §8020a  Bums  1914),  to  which  reference  is 

made,  has  been  settled  adversely  to  appel- 

1.    lant's  contention,  and  therefore  we  proceed 

to   consider  the  other  questions  presented. 

Vandalia   R.  Co.  v.  Stillwell  (1914),  181  Ind.  267, 

104  N.  E.  289;  Kingan  &  Co.  v.  Clements  (1916), 

184Ind.213, 110N.E.66. 

Appellant  also  contends  that  the  complaint  is 
insufficient  to  state  a  cause  of  action  under  the  stat- 
ute because  it  fails  to  show  in  what  respect,  if  at  all, 
the  statute  was  violated.  The  statute  supra^  §8020a 
et  seq.  Bums  1914  provides:  "That  any  person, 
firm  or  corporation  while  engaged  in  business,  trade 
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or  commerce  within  this  state,  and  employing 
*  *  *  five  or  more  persons  shall  be  liable  and 
respond  in  damages  to  any  person  suffering  an 
injury  while  in  the  employ  of  such  *  *  *  cor- 
poration, *  *  ♦  where  such  injury  *  *  *  re- 
sulted in  whole  or  in  part  from  the  negligence  of 
such  employer  or  his,  its  or  their  agents,  servants, 
employes  or  officers,  or  by  reason  of  any  defects, 
mismanagement  or  insufficiency,  due  to  his,  its  or 
their  carelessness,  negligence,  fault  or  omission  of 
duty." 

In  Vandalia  Coal  Co.  v,  Stillwell,  supra^  270,  our 
supreme  court  says:  "Section  1  makes  its  provisions 
applicable  only  to  employers  of  five  or  more  persons, 
and  abrogates  the  fellow  servant  rule,  but  restricts 
liability  to  negligence  *  *  *  in  whole  or  in  part 
producing  the  injury,  or  death."  In  the  recent  case 
o{Chicago,etc.,R.Co.v. Mitchell  (1916),  184 Ind.  588, 
the  Supreme  Court  in  an  opinion  by  Morris,  C.  J.  in 
speaking  of  the  same  act  says:  ''The  effect  of  this 
section  is  to  abrogate  the  assumed  risk  rule  in  so  far 
as  it  applies  to  the  particular  risk  of  injury  by  a 
fellow  servant." 

The  gist  of  the  complaint  is  that  appellee's  help» 
was  notoriously  negligent  and  inefficient  in  the  dis- 
charge of  his  duties;  that  appellant  knew  thereof 
before  appellee's  injury  and  thereafter  negligently 
continued  him  in  his  employ;  that  appellee  was  in- 
j\u*ed  because  of  appellant's  negligence  and  the 
negligence  of  its  helper.  The  statute  provides  a 
liability  for:  (1)  An  injury  which  results  in  whole 
or  in  part  from  the  negligence  of  an  employer  or  his 
or  its  servants;  and  (2)  for  an  injury  which  results 
from  defects,  mismanagement  or  insufficiency  due 
to  his,  its  or  their  carelessness,  negligence,  fault  or 
omission  of  duty.     The  complaint  shows  that  prior 
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to,  and  on  the  day  of;  his  injury  appellee  noti- 
fied  appellant   of   the   negligence    and   in- 

2.  efficiency  of  its  helper  and  asked  that  some 
capable  person  be  put  in  his  place » and  that 
appellant  induced  appellee  to  continue  in  its  em- 

3.  ploy  by  a  promise  to  secure  for  him  a  compe- 
tent assistant.    The  complaint  also  shows  that 

appellee's  injury  was  caused  by  the  negligence  of 
his  helper,  a  fellow  servant.  Independent  of  the 
statute,  a  master  is  bound  not  to  knowingly  or 
negligently  employ  any  but  careful  and  competent 
servants,  and  where  he  negligently  or  knowingly 
employs  an  incompetent  or  negligent  servant  or 
keeps  in  his  employ  a  careless  or  incompetent  servant, 
after  notice  of  such  incompetency  or  carelessness, 
he  is  liable  to  one  of  his  servants  that  is  injured  by 
the  negligence  of  such  careless  or  incompetent 
servant,  unless  the  facts  show  that  the  incompetency 
or  negligence  of  such  fellow -servant  was  known  to 
the  injured  servant,  or  could  have  been  known  to 
him  by  the  exercise  of  ordinary  care  prior  to  the  time 
he  received  his  injury,  and  that  notwithstanding 
such  knowledge  he  voluntarily  continued  in  the 
employment.  Where,  however,  the  master  and 
servant  both  have  knowledge  of  the  incompetency 
or  carelessness  of  such  fellow  servant  and  the  master, 
by  the  promise  to  secure  a  careful  and  compe- 

4.  tent  servant  to  take  the  place  of  such  negli- 
gent or  incompetent  fellow  servant,  induces 

such  servant  to  continue  in  such  employment, 
with  such  negligent  or  incompetent  fellow  servant, 
the  complaining  servant  by  yirtue  of  such*promise 
may  continue  in  such  employment  for  a  period  of 
time  reasonably  sufficient  for  the  master  to  secure 
such  careful  and  competent  fellow  servant,  and 
will  not  during  such  reasonable  time  assume  the  risk 
of  the  incompetency  or  negligence  of  such  fellow 
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servant.  If,  however,  the  hazard  of  so  continuing 
is  so  great  and  apparent  that  an  ordinarily  prudent 
person  would  not  have  continued  in  the  employment 
under  such  circumstances,  notwithstanding  such 
promise  of  the  master,  a  servant  injured  by  reason 
of  such  hazard  may  not  recover.  Lake  Shore^  etc.^  R. 
Co.  V.  Stupak (1890),  123  Ind.  210, 222,  223, 23  N.  E. 
246;Id.(1886),108Ind.l,4,6,8N.E.630;/ndianapo- 
lis,  etc.,  Switch  Co.  v.  BoyU  (1897),  18 Ind.  App.  169, 
172,  47  N.  E.  690;  McFarlan  Carnage  Co.  v.  Potter 
(1899),.153  Ind.  107, 115,53  N.E.  465;  Indianapolis, 
etc.,  R.  Co.  V.  Foreman  (1904),  162  Ind.  85,  92,  93, 
69  N.  E.  669, 102  Am.  St.  185;  Franciav.  Kansas  City, 
etc.,  R.  Co.  (1894),  127  Mo.  658,  28  S.  W.  842,  30  S. 
W.  129;  Curran  v.  A.  H.  Stange  Co.  (1898),  98  Wis. 
598,  74  N.  W.  377,  379;  Maitland  v.  Gilbert  Paper  Co. 
(1897),  97  Wis.  476,  72  N.  W.  1124,  65  Am.  St. 
137,  140;  Poirer  v.  CarroU  (1883),  35  La.  Ann.  699. 
The  complaint  therefore  clearly  states  a  cause 
2.  of  action  under  the  common  law,  and  is  also 
good  under  the  statute,  for  §1  of  the  act  of 
1911,  supra,  as  construed  by  the  Supreme 

4.  Courf  abrogates  the  assimied  risk  rule  in  so 
far  as  it  applies  to    the  particular  risk   of 

injury  by  a  fellow  servant." 

The  court  did  not  err  in  overruling  appellant's 
motion  to  require  appellee  to  elect  to  try  his  cause 
of  action  either  on  the  theory  of  a  common-law 
action  for  damages  or  as  a  suit  for  damages  brought 
under  the  Employer's  Liability  Act.  As  already 
pointed  out  in  this  opinion  the  facts  alleged  brought 
the  case  within  the  i)rovisions  of  the  statute  and 
were  also  sufficient  to  state  a  cause  of  action  at 
common  law.     Both  actions  sound  in  tort 

5.  and,  under  our  practice  authorized  by  the 
code,  appellee  had  the  right  to  proceed  to 

trial  without  such  election.     If  appellant  had  any 
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right  based  on  the  dual  nature,  of  the  complaint, 
it  should  have  moved  to  separate  the  two  causes  of 
action  and  have  them  stated  in  separate  paragraphs. 
This  was  not  done.  The  trial  court  should  sustain 
a  motion  to  separate  into  separate  paragraphs  a 
complaint  stating  more  than  one  cause  of 

6.  action  but,  notwithstanding  this  fact,  it  has 
been  held  that  it  is  not  reversible  error  to 
overrule  such  a  motion,  and  it  necessarily  follows  that 
the  trial  court  did  not  err  in  overruling  appellant's 
motion  as  above  shown.  Wabash^  etc.f  R.  Co.  v. 
Roqker  (1883),  90  Ind.  581,  582;  Pierce  v.  Wdtton 
(1898),  20  Ind.  App.  66,  80,  50  N.  E.  309;  Smiley  v. 
Deweese  (1891),  1  Ind.  App.  211,  27  N.  E.  505;  Shaw 
V.  Ayers  (1897),  17  Ind.  App.  614, 618,  47  N.  E.  235; 
Snyder  v.  Snyder  (1865),  25  Ind.  399,401;  1  Works' 
Practice  (3d  ed.)  280. 

It  is  next  insisted  that  the  court  erred  in  overruling 
appellant's  motion  for  judgment  on  the  answers  of 
this  jury  to  the  interrogatories  notwithstanding  the 
general  verdict.  The  answers  in  substance  show 
that  appellee  was  a  mature  man,  possessed  of  all  his 
faculties  and  experienced  in  the  work  he  was  doing 
when  injured;  that  he  knew  how  the  hammer  was 
operated;  that  he  could  have  handled  the  metal 
with  tongs  provided  for  his  use  and  avoided  the 
injury;  that  he  could  have  safely  placed  the  metal 
on  the  anvil  by  using  both  hands  or  by  using  the 
tongs,  and  there  was  no  reason  why  he  should  not 
have  done  so  on  the  occasion  of  his  injury;  that  he 
would  not  have  been  injured  if  he  had  not  placed 
his  hand  on  top  of  the  iron  collar,  and  it  was  not 
proper  for  him  to  so  place  his  hand  in  adjusting  the 
collar  on  the  anvil;  that  he  picked  up  the  piece  of 
metal  with  his  left  hand  and  placed  the  same  on  the 
anvil  with  his  fingers  over  the  top  of  the  collar; 
that  it  was  sufficiently  lji|^t  where  he  was  working; 
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that  his  helper  knew  how  to  operate  the  hammer  and 
was  ordinarily  a  competent  and  careful  operator. 
Appellant  contends  that  the  answers  show  conclu- 
sively that  it  was  guilty  of  no  negligence  which  was 
the  proximate  cause  of  appellee's  injury;  that  ap- 
pellee assumed  the  risk  that  resulted  in  his  injury ; 
that  appellee  was  guilty  of  contributory  negligence 
in  placing  the  metal  on  the  anvil  by  the  use  of  one 
hand  on  the  top  of  the  piece  of  metal;  that  there  were 
two  absolutely  safe  ways  of  doing  the  work,  one  by 
the  use  of  the  tongs  and  the  other  by  employing  both 
hands,  and  that  appellee  voluntarily  chose  another,  an 
unsafe  way,  that  of  using  one  hand  on  top  of  the  metal. 
Appellant  concedes  that  in  passing  on  this 
motion  the  general  verdict  is  viewed  as  finding 
every  issuable  fact  in  favor  of  the  prevailing  party, 
and  that  we  may  consider  only  the  issues  formed  by 
the  pleadings,  the  answers  to  the  interrogatories  and 
the  general  verdict;  that  the  general  verdict  will 
prevail  imless  the  answers  are  in  irreconcilable 
conflict  with  the  general  verdict.  In  the  light  of 
these  rules  what  we  have  said  and  the  authorities 
cited,  in  passing  on  the  sufficiency  of  the  complaint, 
show  the  first  two  grounds  of  appellant's  contention 
to  be  untenable.  Whether  appellee  is  conclusively 
shown  to  have  been  guilty  of  contributory  negligence 
in  choosing  to  place  the* metal  on  the  anvil  in. a  way 
accompanied  by  danger,  when  two  other  safe  ways 
of  doing  the  work  were  available  to  him,  must  be 
determined  by  ascertaining  whether  the  way  in 
which  he  did  the  work  was  so  openly  and  apparently 
hazardous  that  an  ordinarily  prudent  person  in  the 
exercise  of  ordinary  care  for  his  own  safety  would 
not  have  undertaken  to  do  the  work  in  that  manner. 
Unless  we  can  say  as  a  matter  of  law  that  the  facts 
found  hf  the  answers  to  the  interrogatories  show 
that  such  a  person  in  the  exercise  of  ordinary  care 
for  his  own  safety  would  not  have  undertaken  to  do 
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the  work  in  the  way  appellee  undertook  to  do  it, 
then  the  general  verdict  must  prevail.  The  general 
verdict  finds  appellee  free  from  contributory  negli- 
gence and  the  answers  fall  short  of  showing  that  a 
prudent  person  in  the  exercise  of  ordinary 

7.  care  would  not  have  undertaken  to  do  the 
work  in  the  way  selected  by  appellee.  Tfie 
answers  are  not  therefore  in  irreconcilable  conflict 
with  the  general  verdict  and  the  court  did  not  err 
in  overruling  appellant's  motion.  Jenney  Electric 
Mfg.  Co.  V.  Flannery  (1913),  63  Ind.  App.  397, 
408,  410,  98  N.  E.  424,  and  cases  cited. 

Complaint  is  made  of  the  giving  of  instructions 
Nos.  15  and  1 6  by  the  court.  We  have  considered  all 
the  instructions  and  find  no  reversible  error  based 
on  the  instructions  considered  from  the  standpoint 
of  a  common-law  action  for  damages.  Since  we  have 
held  the  complaint  good  under  the  statute  it  is  ap- 
parent that  appellant  has  no  cause  to  complain 
of  the  instructions  given,  many  of  which  were 
tendered  by  it.  The  instructions  given,  when  consid- 
eredasawhole,  were,  at  least,  as  favorable  to  appellant 
as  the  law  warrants,  and  no  reversible  error  is  shown 
by  the  giving  of  the  instructions  of  which  complaint 
is  made.  There  is  evidence  tending  to  support  every 
material  averment  of  the  complaint. 

No  prejudicial  error  against  appellant  has  been 
shown.  Every  right  of  appellant  in  making  its 
defense  was  given  full  recognition  by  the  trial  court 
and  the  record  discloses  no  intervening  error  that 
warrants  a  reversal.     Judgment  affirmed. 

Note. — Reported  in  110  N.  B.  684.  Statutes  abrogatinfif  fellow 
servant  doctrine,  constitutionality,  10  Ann.  Cas.  1113;  19  Ann.  Cas. 
196;  notes,  12  L.  R.  A.  (N.  8.)  1040;  47  L.  R.  A.  (N.  S.)  84.  Servant 
romaining  at  work  after  master's  promise  to  remove  incompetent 
fellow  servant,  as  assumption  of  risk  or  contributory  negligence, 
11  Ann.  Cas.  626.  See,  also,  under  (1)  26  Cyo  1079,  1180;  (2)  26 
Cyo  1360;  (3)  26  Cyo  1293;  (4)  26  Cyo  1209;  (5)  31  Cyo  651;  (6) 
31  Cyo  653;  (7)  26  Cyo  1513. 
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Toledo,  St.  Louis  &  Western  Railroad  Co.  v. 

Milner,  et  al. 

[No.  8,771.    Filed  December  15,  1915.     Rehearing  denied  March 
10, 1916.     Transfer  denied  June  2, 1916.] 

l.«  Appbal. — Objection  to  Sufficiency  of  Complaini. — Waiver. — Stai-^ 
ii/«.~8inoe  the  amendment  of  §348  Bums  1908,  §343  R.  S.  1881, 
by  Acts  1911  p.  415,  the  objection  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  is  waived  unless  taken 
by  answer  or  demurrer,    p.  212. 

2.  CoMMBBCB. — Inierslate  Shipmeni8. — Slate  Legislation, — Ship- 
ment9  which  are  interstate  commerce  are  governed  by  federal 
statutes  which  supersede  state  legislation  thereon,    p.  213. 

3.  Carbiebs. — Interstate  Shipments,^-Oplion  of  Rates. — Effect. — 
Invalid  Shipping  Contract. — ^Under  the  federal  law  regulating  inter- 
state shipments,  there  may  be  at  least  two  rates  that  are  binding 
on  the  parties,  if  they  have  been  filed  with  the  Interstate  Commerce 
Commission  and  duly  approved  and  published,  theshipper  having  the 
option  of  choosing  the  rate  imder  which  he  will  ship,  and,  when  such 

-  option  is  exercised,  the  right  of  the  shipper  to  damages,  if  any,  may 
be  determined  in  aocordsince  with  any  reasonable  stipulations  ac- 
compan3dng  the  rate  imder  which  the  shipment  is  made,  but  the 
carrier  can  not  by  contract  relieve  itself  from  liability  for  action- 
able negligence,    p.  213. 

4.  Cabriebs. — Interstate  Shipment. — Invalid  Shipping  Contract. — 
Common^Lato  Lictbility. — ^When  an  interstate  shipper  of  freight  is 
compelled  to  ship  under  a  special  contract  restricting  the  liability 
of  the  carrier,  or  not  at  all,  and  is  denied  the  privilege  of  paying  the 
higher  authorized  rate  and  shipping  under  such  unrestricted  com- 
mon-law liability,  as  is  authorized  by  the  federal  statute,  such  con- 
tract is  not  fairly  or  freely  entered  into  and  it  affords  the  carrier 
no  protection  from  its  common-law  liability,  since  it  is  invalid, 
p.  216. 

6.  Cabriebs. — Interstate  Shipment. — CommonrLaw  Liability. — Estop-' 
pel  to  Deny. — ^Under  the  provisions  of  the  Interstate  Commerce  Act 
of  February  4,  1887,  §22,  24  Stat.  387  (§8595  U.  8.  Comp. 
St.  1913),  declaring  that  nothing  in  the  act  shall  abridge  or  alter 
the  remedies  existing  at  common  law  or  by  statute,  and  that  the 
provisions  of  the  act  are  an  addition  thereto  and  under  the  Carmack 
Amendment  (Act  June  29,  1906,  §7,  34  Stat.  595,  §8592 
U.  8.  Comp.  8t.  1913),  providing  that  it  was  not  the  pur- 
port of  the  act  to  deprive  any  holder  of  a  receipt  or  bill  of  any 
right  under  existing  law,  if  a  carrier,  by  its  own  wrongful  act,  pre- 
vented the  shipper  from  exercising  his  option  as  to  rates  and  ship- 
ping under  a  contract  charging  such  carrier  with  full  common-law 
liability,  the  case  is  thus  taken  outside  of  the  federal  statute,  and 
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the  carrier  can  not  deny  such  shipper  his  common-law  remedy  for 
damages  sustained  by  failure  to  safely  transport  and  deliver  freight, 
p.  217. 

6.  Carriebb. — Interstate  Shipment. — Special  Contract. — Burden  of 
Proof. — ^Where  a  carrier  interposes  as  a  defense  a  special  contract 
limiting  its  liability,  or  showing  nonliability,  the  burden  is  on  it 
to  show  a  valid  contract  and  to  establish  the  reasonableness  of  the 
provision  on  which  it  relies  and,  if  there  is  no  valid  contract,  such 
defense  is  not  available,    p.  217. 

7,  Affbaij. — Review. — Sufficiency  of  Evidence  to  Support  Verdict. — 
Where  there  was  a  general  verdict  for  plaintiffs,  who  were  interstate 
shippers,  the  complaint  averred  that  the.  defendant,  a  common  car- 
rier, had  been  negligent  m  delaying  the  shipment  of  a  consignment 
of  live  stock,  such  delay  resulting  in  loss  to  plaintiffs,  and  the  de- 
fendants set  up  as  a  defense  that  the  consignment  had  been  shipped 
imder  a  special  contract  limiting  the  liability  of  the  carrier,  such 
contract  providing  for  the  lower  of  two  freight  rates,  such  rate 
having  been  promylgated  in  compliance  with  the  provisions  of  the 
federal  interstate  commerce  law.  Defendants  also  answered  that 
plaintiffs  had  failed  to  present  their  verified  claims  for  damages 
within  the  time  stipulated  in  the  contract.  There  was  evidence 
tending  to  prove,  though  not  conclusively,  that  plaintiffs  were  com- 
pelled to  sign  the  si)ecial  contract  set  up  as  a  defense  in  order  to 
secure  the  shipment  of  their  freight;  that  defendant's  agent  would 
not  move  the  cars  imtil  such  contract  was  signed;  and  that  the 
plaintiffs  were  not  given  the  right  to  make  their  option  as  to  which 
of  the  two  published  rates  they  ship  imder.  Hdd,  that,  as  the  gen- 
eral verdict  finds  every  material  fact  in  favor  of  the  plaintiffs,  and 
there  is  some  evidence  from  which  the  inferences  necessary  to  sup- 
port the  verdict  might  reasonably  have  been  drawn,  the  verdict 
will  not  be  disturbed  on  the  ground  that  it  is  not  sustained  by  the 
evidence,  although  other  and  different  inferences  of  fact  might 
reasonably  have  been  drawn  therefrom,     p.  218. 

From  Clinton  Circuit  Court;  Joseph  Combs, 
Judge. 

Action  by  George  D.  Milner  and  Willaxd  E. 
Milner,  partners,  against  the  Toledo,  St.  Louis  & 
Western  Railroad  Company.  From  a  judgment 
for  plaintiffs,  the  defendant  appeals.     Affirmed. 

Charles  G.  Guenter,  Braden  Clark,  Geddes  Van 
Brunt,  Clarence  Brown  and  Charles  A.  Schmettau, 
for  appellant. 

William  Robison,  for  appellees. 
Vol.  62—14 
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Felt,  P,  J. — This  is  an  action  for  damages  alleged 
to  have  been  sustained  by  appellees  in  connection 
with  nine  separate  interstate  shipments  of  cattle, 
hogs  and  sheep.  Seven  of  the  shipments  were  from 
Frankfort,  Indiana,  to  Pittsburgh,  Pennsylvania, 
and  the  other  two  were  from  Frankfort,  Indiana, 
to  Buffalo,  New  York.  The  suit  is  based  on  the 
common-law  duty  of  appellant  tOBafely  carry  and 
deliver  the  live  stock  to  the  designated  place. 
The  complaint  alleges  negligence  of  appellant  in 
delaying,  the  shipments  and  in  failing  to  transport 
the  live  stock  with  reasonable  diligence  by  reason 
of  which  negligence  some  of  appellees'  live  stock 
died  en  route;  that  there  was  extra  shrinkage  on 
other  stock;  that  the  animals  had  a  stale  appearance 
by  reason  of  being  kept  so  long  on  the  road,  and 
that  there  was  a  decline  in  the  market  price  be- 
tween the  time  the  stock  should  have  arrived  and 
the  time  it  did  arrive,  by  reason  of  all  of  which 
appellees  were  damaged. 

The  complaint  consists  of  nineparagraphs,  each  of 
which  covers  a  different  interstate  shipment,  but 
they  are  in  all  essentials  the  same.  In  each  it  is 
alleged  that  appellees  were  partners  engaged  in 
buying  and  shipping  live  stock;  that  appellant 
owned  and  operated  a  railroad  from  Toledo,  Ohio, 
to  East  St.  Louis,  Illinois;  that  it  was  a  common 
carrier  of  freight  and  passengers  for  hire  and  en- 
gaged in  interstate  commerce,  and  held  itself  out 
as  such  common  carrier  from  Frankfort,  Indiana, 
to  Pittsburgh,  Pennsylvania  and  Buffalo,  New  York. 

To  each  of  such  paragraphs  appellant  filed  an 
answer  in  two  paragraphs,  the  first  of  which  is  a 
general  denial,  and  the  second,  an  affirmative 
paragraph  in  which  appellant  admits  that  it  re- 
ceived shipments  of  live  stock  from  appellees  to  be 
carried   to   Pittsburgh,   Pennsylvania,   or  Buffalo, 
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New  York,  as  the  case  might  be,  but  it  says  that  such 
live  stock  was  delivered  by  appellees  and  received 
by  appellant  under  a  special  written  contract  duly 
entered  into  by  the  parties ;  that  on  the  dates  of  the 
respective  shipments  the  rate  charged  appellees 
for  shipping  live  stock  from  Frankfort,  Indiana, 
to  said  cities  was  a  lower  rate  than  that  charged 
without  a  special  contract  and  without  limitation 
of  appellant's  liability;  that  appellant  maintained 
two  rates  on  live  stock  between  the  points  named; 
that  the  rate,  where  no  special  contract  limiting  its 
liability  was  executed,  .was  ten  percent. higher  than 
that  where  a  shipment  was  made  under  special 
contract;  that  both  rates  were  duly  filed  with  the 
Interstate  Commerce  Commission  and  published; 
that  the  same  were  the  only  lawful  established  rates 
for  such  shipments  and  were  reasonable;  that  ap- 
pellees knew  of  the  above  rates  and,  for  the  purpose 
of  obtaining  the  lower  rate,  they  made  and  entered 
into  a  special  contract,  a  copy  of  which  is  filed  with 
such  answer;  that  appellees  could  have  shipped 
the  stock  at  the  higher  rate  without  executing  any 
special  contract  and  without  limitation  of.  ap- 
pellant's liability;  that  they  had  full  opportunity 
to  do  so;  that  appellant  has  fully  complied  with  all 
the  terms  and  conditions  of  the  special  contract 
by  it  to  be  performed;  but  that  appellees  have 
wholly  failed  to  comply  with  the  terms  thereof 
in  this:  That  they  have  failed  to  present  their 
claims  for  loss  or  damage  in  writing,  verified  by 
their  affidavit,  within  the  time  given  and  stipulated 
by  the  contract.  To  each  of  such  affirmative 
paragraphs  of  answer  appellees  replied  by  general 
denial  and  by  a  plea  of  want  of  consideration. 
Upon  the  issues  thus  formed,  the  cause  was  tried 
by  a  jury  and  a  verdict  was  returned  in  favor  of 
appellees  for  $525.     With  its  general  verdict,  the 
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jury  returned  answers  to  interrogatories.  Judg* 
ment  was  rendered  on  the  verdict  and  appellant's 
motions  for  a  new  trial  and  in  arrest  of  judgment 
were  respectively  overruled.  The  errors  assigned 
and  relied  on  for  reversal  are:  (1)  Error  of  the 
court  in  overruling  the  motion  for  a  new  trial; 
(2)  the  overruling  of  appellant's  motion  in  arrest 
of  judgment;  (3)  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
Since  the  amendment  of  §343  Bums  1908, 

1.  §343  R.  S.  1881,  by  Acts  1911  p.  415,  §348 
Bums  1914,  no  question  is  presented  by  the 
third  error  assigned. 

The  question  arising  under  the  motion  for  a  new 
trial,  and  not  waived  by  failure  to  present  in  the 
briefs,  is  the  sufficiency  of  the  evidence  to  sustain 
the  verdict.  Kaufman  v.  Alexander  (1913),  180 
Ind.  670,  672,  103  N.  E.  481 ;  Chicago,  etc.,  R.  Co.  v. 
Dinius  (1913),  180  Ind.  596,  626,  103  N.  E.  652; 
Harrah  v.  Dyer  (1913),  180  Ind.  229,  242,  102  N.  E. 
14,  Ann.  Cas.  1916B  868. 

Appellees  do  not  claim  that  they  complied  with 
the  contract  pleaded  by  appellant  by  filing  verified 
proofs  of  claims  within  the  five  days  therein  pre- 
scribed; but  they  do  contend  that  they  were  given 
no  choice  of  rates,  and  were  compelled  to  ship  at 
the  rate  named  in  the  one  special  contract  or  not 
at  all ;  that  by  reason  thereof  such  alleged  contracts 
are  not  binding  on  them;  that  independent  of  the 
state  or  federal  statutes,  appellant  is  liable  imder 
the  common  law  for  the  damages  sustained. 

Appellant  contends  that  no  common-law  liability 
is  shown;  that  the  shipments  were  made  under 
special  written  contracts,  and  that  in  no  event  can 
a  common-law  liability  be  shown  by  proof  that 
shipments  were  so  made;  that  the  contracts,  under 
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which  the  stock  was  shipped,  were  valid  and  were 
sustained  by  a  sufficient  consideration. 

The  shipments  were  all  interstate  commerce  and, 

as  to  such  shipments,  state  legislation  is  superseded 

by    the    federal   statute    on     the     subject. 

2.  Wahash,  etc.,   R.  Co.  v.   Priddy    (1912),  179 
Ind.  483,  494,   101  N.  E.  724;  Adams  Ex- 
press Co.  V.  Croninger  (1913),  226  tJ.  S,  491,  33 
Sup.  Ct.  148,  57  L.  Ed.  314,  44   L.  R.  A.  (N.  S.) 
257  and  notes;  4  R.  C.  L.  909. 

Both  the  shipper  and  carrier  are  boxmd  to  know 

that  under  the  federal  law  regulating  interstate 

shipments  there  may  be  at  least  two  rates ; 

3.  that   the  rates   are  binding  on  the  parties 
if  they  have  been  filed  with  the  Interstate 

Commerce  Commission  and  duly  approved  and 
published;  that  the  shipper  has  the  option  of  choos- 
ing the  rate  under  which  he  will  ship  and,  when  such 
option  is  exercised,  the  carrier  is  bound  to  make  the 
shipment  accordingly,  and  the  rights  of  the  parties 
as  to  damages  sustained  by  the  shipper,  if  any, 
will  be  determined  in  accordance  with  any  reason- 
able stipulations  accompanying  the  rate  under  which 
the  shipment  is  made;  that  the  shipper  can  not 
by  contract  relieve  itself  from  liability  for  actionable 
negligence.  Cleveland,  etc.,  R.  Co.  v.  Hayes  (1913), 
181  Ind.  87,  104,  105,  102  N.  E.  34,  103  N.  E. 
839;  lUinois,  etc.,  R.  Co.  v.  Henderson  Elevator 
Co.  (1913),  226  U.  S.  441,  33  Sup.  Ct.  176,  67  L. 
Ed.  290;  Boston,  etc.,  R.  Co.  v.  Hooker  (1914),  233  XT, 
S.  97, 34  Sup.  Ct.  526,  58  L.  Ed.  868,  L.  R.  A.  1915  B 
450,  Ann.  Cas.  1915D  593;  Adams  Express  Co.  v. 
Croninger,  supra;  Missouri,  etc.,  R.  Co.  v.  Harriman 
(1913),  227  U.  S.  657,  33  Sup.  Ct.  397,  57  L.  Ed. 
690;  Hart  v,  Pennsylvania,  etc.,  R.  Co.  (1884),  112 
U,  S.  331,  5  Sup.  Ct.  151,  28  L.  Ed.  717. 

To  sustain  the  judgment  of  the  lower  court,  two 
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propositions  must  be  established,  viz.:  (1)  That 
notwithstanding  the  federal  statute  on  the  subject 
of  interstate  shipments,  there  is  still  a  right  of 
'action  at  common  law,  in  certain  instances,  for 
damage  sustained  by  the  shipper  on  account  of  the 
negligence  or  wrongful  acts  of  the  carrier;  (2)  that 
in  the  case  at  bar  there  is  evidence  tending  to  sus- 
tain the  verdict  on  such  theory 

Section  22  of  the  Interstate  Commerce  Act 
(24  Stat,  at  L.  387,  §8595  U.  S.  Comp.  St.  1913) 
provides  that:  "Nothing  in  this  act  contained 
shall  in  any  way  abridge  or  alter  the  reniedies  now 
existing  at  common  law  or  by  statute,  but  the  pro- 
visions of  this  act  are  in  addition  to  such  remedies." 

In  considering  this  provision,  the  Supreme  Court 
of  the  United  States,  in  Texas,  etc.,  R.  Co.  v.  Abilene 
Cotton  Oil  Co.  (1907),  204  U.  S.  426,  27  Sup.  Ct. 
350,  61  L.  Ed.  663,  9  Ann.  Cas.  1075,  said:  "Re- 
peals by  implication  are  not  favored,  and  indeed, 
that  a  statute  will  not  be  construed  as  taking  away 
a  common-law  right  existing  at  the  date  of  its 
enactment,  unless  that  result  is  imperatively  re- 
quired. *  *  *  Tj^jg  clause,  however,  can 
not  in  reason  be  construed  as  continuing  in  shippers 
a  common-law  right,  the  continued  existence  of 
which  would  be  absolutely  inconsistent  with  the 
provisions  of  the  act.  ♦  ♦  ♦  The  clause  is 
concerned  alone  with  rights  recognized  in  or  duties 
imposed  by  the  act,  and  the  manifest  purpose  of 
the  provision  in  question  was  to  make  plain  the 
intention  that  any  specific  remedy  given  by  the 
act  should  be  regarded  as  cumulative,  when  other 
appropriate  common-law  or  statutory  remedies 
existed  for  the  redress  of  the  particular  grievance  or 
wrong  dealt  with  in  the  act." 

The  Carmack  amendment  to  the  Interstate 
Commerce  Act  (34  Stat,  at  L.  595,    §8592  U.  S. 
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Comp.  St.  1913),  fixing  liability  on  the  initial  carrier 
contains  the  proviso,  ''That  nothing  in  this  section 
shall  deprive  any  holder  of  such  receipt  or  bill  of 
any  remedy  or  right  of  action  which  he  has  under 
existing  law." 

In  the  case  of  Adams  Express  Co.  v.  Croninger^ 
supra^  506,  the  Supreme  Court  of  the  United 
States  said:  ''The  suggestion  that  an  absolute 
liability  exists  for  every  loss,  damage  or  injury, 
from  any  and  every  cause,  would  be  to  make  such 
a  carrier  an  absolute  insurer  and  liable  for  un- 
avoidable loss  or  damage  though  due  to  uncon- 
trollable forces.  That  this  was  the  intent  of 
Congress  is  not  conceivable.  To  give  such  em- 
phasis to  the  words,  'any  loss  or  damage,'  would  be 
to  ignore  the  qualifying  words,  'caused  by  it.' 
The  liability  thus  imposed  is  limited  to  'any  loss, 
injury,  or  damage  caused  by  it  or  a  succeeding 
carrier  to  whom  the  property  may  be  delivered,' 
and  plainly  implies  a  liability  from  some  default 
in  its   common-law  duty    as   a  common  carrier. 

"But  it  has  been  argued  that  the  non-exclusive 
character  of  this  regulation  is  manifested  by  the 
proviso  of  the  section,  and  that  state  legislation 
upon  the  same  subject  is  not  superseded,  and  that 
the  holder  of  any  such  bill  of  lading  may  resort 
to  any  right  of  action  against  such  a  carrier  con- 
ferred by  existing  state  law.  This  view  is  un- 
tenable. It  would  result  in  the  nullification  of  the 
regulation  of  a  national  subject  and  operate  to 
maintain  the  confusion  of  the  divers  regulation 
which  it  was  the  purpose  of  congress  to  put  an  end 
to. 

"What  this  court  Baid  of  the  §22  of  this  act  of 
1906  in  the  case  of  Texas  &  Pac.  Ry.  v.  Abilene 
Cotton  MiUsj  204  U.  S.  426,  is  applicable  to  this 
contention.    It    was    claimed    that    that    section 
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continued  in  force  all  rights  and  remedies  under  the 
common  law  or  other  statutes.  But  this  court 
said  of  that  contention  what  must  be  said  of  the 
proviso  in  §20,  that  it  was  evidently  only  intended 
to  continue  in  existence  such  other  rights  or  remedies 
for  the  redress  of  some  specific  wrong  or  injury, 
whether  given  by  the  Interstate  Commerce  Act, 
or  by  state  statute,  or  common  law,  not  inconsistent 
with  the  rules  and  regulations  prescribed  by  the 
provisions  of  this  act.'  Again,  it  was  said,  of  the 
same  clause,  in  the  same  case,  that  it  could  'not  in 
reason  be  construed  as  continuing  in  a  shipper  a 
common-law  right  the  existence  of  which  would  be 
inconsistent  with  the  provisions  of  the  act.  In 
other  words,  the  act  cannot  be  said  to  destroy 
itself.' 

"To  construe  this  proviso  as  preserving  to  the 
holder  of  any  such  biU  of  lading  any  right  or  remedy 
which  he  may  have  had  under  existing  Federal  law 
at  the  time  of  his  action,  gives  to  it  a  more  rational 
interpretation  than  one  which  would  preserve 
rights  and  remedies  under  existing  state  laws,  for 
the  latter  view  would  cause  the  proviso  to  destroy 
the  act  itself." 

From  the  foregoing  we  conclude  that  a  common- 
law  action  for  damages  may  be  sustained  by  the 
shipper  against  the  carrier  in  certain  instances  for 
damages  sustained  in  an  interstate  shipment  of 
property.  In  an  interstate  shipment  of  freight 
where  the  shipper  is  compeUed  to  ship  under 

4.  a  special  contract  restricting  the  liability 
of  the  carrier,  or  not  at  all,  and  is  denied  the 
privilege  of  paying  the  higher  authorized  rate  and 
shipping  under  such  unrestricted  common-law  lia- 
bility, as  is  authorized  by  the  federal  statute,  it 
can  not  be  said  that  such  contract  is  freely  and  fair- 
ly   entered    into    or    that   it    affords  the  carrier 
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any   protection    from    its    common-law    liability, 

since  it  is  invalid.     In  such  instance,  the  carrier 

has  by  its  own  wrongful  act  prevented  the 

5.  making  of  a  lawful  contract  mutually  bind- 
ing upon  the  parties  thereto  as  contemplated 

by  the  federal  statute  and  has,  as  affecting  the 
rights  of  the  shipper,  taken  the  case  outside  the 
provisions  of  the  statute,  and  can  not  rightfully 
be  heard  to  deny  him  his  common-law  remedy  for 
damages  sustained  by  reason  of  its  failure  to  safely 
transport  and  deliver  the  freight  at  the  place 
of  destination.  CleveUind,  etc.j  R.  Co.  v.  Hayes, 
supra;  Cleveland^  etc.,  R.  Co.  v.  Hollowell  (1909), 
172  Ind.  466,  470,  88  N.  E.  680;  Pittsburgh,  etc., 
R.  Co.  V.  Mitchell  (1910),  176  Ind.  196,  208,  91 
N.  E.  735,  93  N.  E.  996;  Keithley  v.  Lusk  (1915), 
190  Mo.  App.  458,  177  S.  W.  756,  759;  Adams  Ex- 
press  Co.  v.  Croninger,  supra;  Boston,  etc.,  R.  Co. 
V.  Hooker,  supra;  Chicago,  etc.,  R.  Co.  v.  Core  (1915), 
(Tex.  Civ.  App.),  176  S.  W.  778,  782;  Wall  v. 
Northern  Pac.  R.  Co.  (1914),  50  Mont.  122,  145 
Pac.  291,  292;  Wise  v.  Atlantic,  etc.,  R.  Co.  (1915), 
101  S.  C.  510,  86  S.  E.  22. 

Where   a   carrier   relies   on   a   special   contract 

limiting  its  liability,  or  showing  nonliability,  the 

burden  is  on  it  to  show  a  valid  contract  and  to 

establish    the    reasonableness    of    the    pro- 

6.  visions  upon  which  it  relies.     If  there  is  no 
valid  contract,  such  defense  is  not  available. 

4  R.  C.  L.  920,  §377;  Wall  v.  Northern  Pac.  R.  Co., 
supra;  Wabash  R.  Co.  v.  Thomas  (1906),  222  111. 
337,  78  N.  E.  777,  7  L.  R.  A.  (N.  S.),  1041;  Houtz  v. 
Union  Pac.  R.  Co.  (1908),  33  Utah  175,  93  Pac. 
439,  17  L.  R.  A.  (N.  S.)628;  Rosenf eld  y.  Peoria, 
etc.,  B.  Co.  (1886),  103  Ind.  121,  2  N.  E.  344, 
63  Am.  Rep.  600;  St.  Louis,  etc.,  R.  Co.  v.  Alex^ 
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ander  (1913),  227  U,  S.  218,  Ann.  Cas.  1916B  77, 
and  notes  pp.  80-86. 

In  the  case  at  bar,  there  is  evidence  tending  to 
show  that  appellees  had  to  sign  the  special  contracts 
relied  on  by  appellant  to  secure  the  shipment  of 
their  live  stock;  that  appellant  would  not  move 
the  cars  until  such  contracts  were  signed;  that  one 
of  the  appellees  had  asked  appellant's  agents  if 
they  would  ship  the  stock  without  such  contract 
and  was  informed  that  it  would  not  be  done; 
that  the  agents  made  him  sign  up  blank  contracts 
in  advance  of  the  shipments. 

The  verdict  of  the  jury  finds  every  material, 
issuable  fact  in  favor  of  appellees.  The  evidence  is 
by  no  means  conclusive  upon  the  propositions  that 
appellees  were  given  no  choice  of  rates  and  were 
compelled  to  ship  under  the  special  contract  re- 
lied on  by  appellee  or  not  at  all.  But  there  is 
evidence  from  which  such  facts  may  have  been 

7.  inferred  by  the  jury.  Where  the  necessary 
inferences  to  support  the  verdict  have  been 
drawn  from  the  evidence,  this  court  will  not  dis- 
turb the  verdict  on  the  insufficiency  of  the  evi- 
dence, if  there  is  any  evidence  from  which  such 
inferences  may  have  reasonably  been  drawn,  though 
other  and  different  inferences  of  facts  might  reas- 
onably have  been  drawn  therefrom. 

In  Cleveland^  etc.,,  R.  Co.  y.  Hollowell,  supra^ 
the  Supreme  Court  said:  "It  is  not  necessary,  to 
conclude  the  owner  by  the  terms  of  a  special  contract 
limiting  the  liability  of  the  carrier,  that  he  should 
actually  have  been  offered  the  option  of  shipping  sub- 
ject to  the  terms  of  such  contract  or  under  the 
carrier's  common-law  liability.  It  will  be  sufficient  if 
it  would  have  been  given  if  the  owner  had  demanded 
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it.  '  But  if  such  demand  would  have  been,  unavail- 
ing, the  owner  would  be  under  no  duty "  to  make  it, 
and  his  assent  to  a  contract  restricting  the  com- 
mon-law liability  of  the  carrier  would  not  bind  him." 

See,  also,  Cleveland^  etc.,  R.  Co.  v.  HayeSj  aupra^ 
105. 

We  find  no  reversible  error.     Judgment  aflftrmed. 

Ibach,  C.  J.,  Caldwell,  Moran,  Shea  and  Hottel, 
JJ.,  concur. 

Note. — Reported  in  110  N.  E.  756.  Limitatioii  of  carrier's  liabil- 
ity for  injury  to  or  loss  of  goods  as  affected  by  the  Interstate  Commerce 
Act,  Ann.  Cas.  1912B  672;  1915D  612.  Constitutionality  of  state 
regulation  of  interstate  commerce,  27  Am.  St.  547.  See,  also,  under 
(2)  7  Cyc  421;  (4),  (5)  6  Cyc  395.  396;  (6)  6  Cyo  519;  9  Ann.  Cas. 
17;  14  Ann.  Cas.  416;  Ann.  Cas.  1914A  231;  (7)  6  Cyo  505. 


Alsmeieb  et  al.  V.  Adams  et  al. 

[No.  8,661.  Filed  July   1,    1914.     Rehearing  denied  June  3,  1915. 

Transfer  denied  June  2,  1916.) 

1.  Municipal  Corporations. — Public  Improvements, — Acceptance. 
— Effect. — The  acceptance  of  a  public  improvement  and  approval 
of  the  assessments  by  a  board  of  public  works  is  a  quasi  judicial 
act,  and  is  conclusive  against  property  owners  unless  fraudulent, 
pp.  232,  250. 

2.  Pleading. — Complaint. — Collateral  Attack, — Wfiat  Conatitutea, — 
Where  the  plaintiffs  in  an  action  sought  to  annul  the  acceptance 
of  a  piiblic  work  by  the  board  of  public  works  and  to  have  the  assess* 
ment  roll  therefor  declared  void,  and  prayed  an  injunction  restrain- 
ing the  collection  of  assessments  on"  account  of  such  public  work, 
the  attack  on  such  acceptance  and  assessment  roll  is  direct  and  not 
collateral,  as  the  injunctive  relief  asked  for  is  only  incidental  or 
additional  to  the  principal  purpose  of  the  action,     p.  232. 

3.  Municipal  Corporations. — Public  Improvements. — Assessments. 
— Actions  to  Declare  Invalid. — Sufficiency  of  Complaint. — ^Where, 
in  an  action  to  have  the  acceptance  of  a  public  sewer  annulled  and 
to  have  the  assessment  roll  declared  void,  the  complaint,  while  not 
charging  fraud  in  specific  terms,  averred  a  radical  and  inexcusable 
departure  from  the  kind  of  sewer  specified  in  the  contract;  that  the 
construction  work  was  defective,  and  that  there  was  a  substantiiJ 
saving  to  the  contractor  by  means  of  such  departure  and  an  arbi- 
trary acceptance  of  the  work  with  full  knowledge  of  all  the  facts 
and  for  the  express  purpose  of  relieving  the  contractor,  such  facts 
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are  sufficient  to  charge  constructive  fraud  and  the  complaint  states 
a  good  cause  of  action,  as  fraud  or  fraudulent  intent  need  be  averred 
as  a  fact  only  in  actions  to  which  the  statute  of  frauds,  §7483  Bums 
1914,  §4924  R.  8. 1881,  is  applicable,    p.  233. 

4.  Municipal  Corporations. — PuMic  Improvements. — Acceptance 
of  Work, — Effect. — ^Where  the  board  of  public  works  is  authorized 
by  statute  to  determine  whether  a  public  work  has  been  completed 
according  to  contract,  an  acceptance  of  such  work,  in  the  absence 
of  fraud,  is  conclusive  on  all  persons  affected  that  the  work  has  been 
so  completed,    p.  237. 

6.  MunicipalCorporationb. — PublicJmprovements. — Acceptance. — 
While,  the  law  requires  only  a  substantial  compliance  with  the  terms 
of  a  contract,  a  board  of  public  works  is  without  authority  to  bind 
the  property  owners  by  the  acceptance  of  a  public  work  which 
dei>arts  radically  from  the  contract  sx>ecifications.    p.  238. 

6.  Municipal  Corporations. — Public  Improvements. — Compliance 
wUh  Contract. — What  Constitutes. — Acceptance, — Constructive  Fraud. 
— ^Whether  there  has  been  a  substantial  compliance  with  the  terms 
of  a  contract  for  a  public  work  or  a  radical  departure  therefrom 
depends  upon  the  exigencies  of  the  occasion  and  the  surrounding 
circumstances.  Where  a  completed  public  work  departs  from  the 
contract  sx>ecifications,  in  determining  whether  the  departure  has 
been  so  radical  as  to  make  the  acceptance  of  the  work  constructively 
fraudulent,  the  fact  as  to  the  general  utility  of  the  improvement  for 
the  purposes  intended  and  whether  affected  property  owners  have 
suffered  pecuniary  injury  are  important  considerations,    p.  238. 

7.  Municipal  Corporations. — Public  Improvements. — Authority  of 
Board  of  Public  Works. — In  the  building  of  a  sewer,  where  unfore- 
seen difficulties  arise  rendering  the  completion  of  the  work  ac- 
cording to  the  contract  specifications  impracticable,  the  board  of 
public  works  is  authorized  to  permit  a  completion  of  the  work  in  a 
manner  substantially  the  same  as  called  for  by  the  contract,  and 
the  board,  in  consenting  under  such  circumstances,  to  a  substitu- 
tion of  reinforced  concrete  pipe  sewer  for  one  of  monolithic  concrete 
construction,  where  the  former  was  of  the  same  diameter  and 
general  utility  as  the  latter,  acted  within  its  authority,  p.  239. 

8.  Municipal  Corporations. — Public  Improvements. — Changes  in 
Work. — Consent  of  Board  of  Public  Works. — A  contract  for  the  con- 
struction of  a  sewer  providing  that  if,  because  of  unforeseen  cir- 
cumstances, it  should  become  necessary  to  substantially  change  the 
specified  process  of  construction  the  written  order  of  the  board  of 
public  works  must  first  be  obtained;  and,  because  of  an  unforeseen 
contingency,  a  change  was  made  in  the  method  of  construction 
without  such  written  order  from  the  board  but  with  the  consent  of 
the  city  engineer  the  failure  to  obtain  the  written  order,  while  an 
irregularity,  did  not  invalidate  the  proceedings,    p.  245, 

9.  Municipal  Corporations. — Public  Works. — Power  of  Board  of 
Public  Works. — ^Where  the  board  of  public  works  of  a  city  was 
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vested  with  the  power  to  consent  to  such  changes  in  the  specified 
method  of  construction  of  a  sewer  as  was  rendered  necessary  by 
reason  of  unforeseen  contingencies,  it  had  the  power  to  ratify  a 
change  made  by  the  contractor,  although  its  written  consent  to  the 
change  was  not  first  obtained  as  required  by  the  contract,  and  an 
acceptance  of  such  work  with  knowledge  was  a  ratification,   p.  245. 

10.  Fb  AUD. — A  ctions, — Right  of  Action, — ^The  mere  fact  of  fraudulent 
or  wrongfid  conduct  in  a  completed  act  gives  no  right  of  action 
unless  suchconductresults  in  Injury  to  the  oomplainlng  party,  p.  252. 

11.  Fraud. — Comtructive  Fraud. — What  Constitutes, — ^Where  the 
conduct  of  a  party  results  in  grave  injury,  his  acts,  however  inno- 
cent, may  be  constructively  fraudident.     p.  252. 

12.  MimiciPAii  Corporations. — Public  Improvements, — Fraud, — 
An  inference  of  fraud  can  not  be  deduced  from  the  mere  fact  that  a 
completed  public  work  does  not  comply  strictly  with  the  specifica- 
tions»asaBubstantialcompliance!sallthat  the  law  requires.  p*252. 

13.  Municipal  Corporations. — Public  Improvements. — Accept- 
ance.— Board  of  Public  Works, — Powers. — ^A  contractor  engaged  in 
a  public  work  satisfies  the  law  by  a  substantial  compliance  with  the 
contract,  and,  in  determining  whether  there  has  been  such  a  substan- 
tial compliance  as  to  repel  the  inference  o£  fraud,  the  board  of  pub- 
lic works  has  the  right  to  exercise  a  certain  discretion  in  accepting 
the  completed  work^whichacceptance  is  binding  upon  the  property 
owners  unless  the  workasaccepted  differs  entirely  from  the  contract 
specifications  or  is  utterly  worthless,  -.p.  252. 

14.  Municipal  Corporations. — Public  Improvements. — Defects. — 
Acceptance. — ^A  contract  for  the  construction  of  a  sewer  provided 
that  it  be  of  monolithic  concrete,  at  least  eight  inches  thick,  and 
stipulated  the  amount  of  infiltration  permissible.  When  a  part  of  the 
sewer  had  been  completed  it  was  found  impracticable,  because  of 
unforeseen  obstacles,  to  complete  the  work  according  to  the  con- 
tract specifications,  and  the  remainder  of  the  sewer  was  constructed 
of  reinforced  concrete  pipes  of  the  proper  diameter,  but  which  were 
made  of  poor  material  and  were  so  imperfectly  joined  together  that 
approximately  five  times  as  much  surface  water  seeped  into  the 
sewer  aq  was  permitted  by  the  specifications;  also,  some  of  the  pipes 
used  were  cracked  and  broken.  Held,  that  the  completed  sewer  did 
not  substantially  comply  with  the  terms  of  the  contract  and  that 
its  acceptance  by  the  board  of  public  works  should  be  set  aside  as 
constructively  fraudulent,     p.  253. 

15.  Appeal. — Jurisdiction  over  Parties. — Cross-Errors, — Appear- 
ance. — In  a  suit  commenced  by  a  number  of  property  owners  to  en- 
join the  collection  of  assessments  on  accoimt  of  the  construction  of  a 
sewer,  a  judgment  was  rendered  in  favor  of  part  of  the  plaintiffs 
and  against  some  of  them  on  the  ground  that  by  their  acts  they 
were  estopped  from  complaining  against  the  collection  of  such 
assessments.  The  latter  appealed  and  the  other  plaintiffs  filed 
a  confession  of  error.    The  contractor,  one  of  the  appellees,  as- 
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signed  cross-errors  challenging  the  oorreotness  of  the  oonclusions 
of  law  of  the  trial  court  upon  which  is  based  the  judgment  in  favor 
of  the  appellee  plaintiffs,  but  no  notice  of  such  assignment  wasserved 
on  appellees.  The  reply  brief  of  appellants  attacked  not  only 
such  cross-assignment  of  errors  as  affected  them,  but  also  argued 
against  those  oross^-errors  attacking  the  conclusions  of  law  which 
affected  the  appellee  plaintiffs  alone.  The  appeUateoourtreversed 
the  judgment  and  remanded  the  case,  with  direction  as  to  costs 
which  affected  appellees,  and  thereupon  they  filed  a  petition  for 
rehearing  setting  up  that  the  appellate  court  had  no  jurisdiction 
over  them  in  reference  to  the  cross-errors.  Hdd,  that  as  the  argu- 
ment of  the  reply  brief  to  cross-appellants'  assignments'  of  cross- 
errors  was  both  for  the  purpose  of  sustaining  the  conclusions  of  law 
favorable  to  appellee  plaintiffs  as  well  as  to  attack  such  conclusions 
of  law  as  were  adverse  to  appellants,  such  brief  constituted  an 
appearance  for  appellee  plaintiffs  and  gave  the  appellate  tribunal 
jurisdiction  to  enter  the  mandate  it  did.  p.  259. 
16.  Attobnbt  and  Cubnt. — AiUharity  of  Attorney. — Preaump^ 
tion. — ^A  member  of  the  firm  of  attorneys  which  represented  all  party 
plaintiffs  below,  and  who  filed  the  confession  of  error  on  behalf  of 
appellee  plaintiffs,  made  an  affidavit  in  support  of  the  petition  for 
rehearing  and  the  motion  to  modify  the  appellate  court's  mandate, 
in  which  affidavit  he  set  up  that  his  firm  took  no  part  in  the  prose- 
cution of  the  appeal  after  the  filing  of  such  confession  of  errors,  but 
did  not  state  that  the  attorneys  who  filed  the  reply  brief  in  behalf 
of  appellees  did  not  have  authority  to  do  so.  Hddt  that  in  the 
absence  of  such  a  showing  the  attorneys  will  be  presumed  to  have 
had  the  requisite  authority  to  file  the  brief  for  appellees,    p.  261. 

From  the  Marion  Superior  Court  (79366) ;  Edward 
W.  Little,  Judge  pro  tern. 

Action  by  Fielding  A.Conway  and  others  against 
the  Indianapolis  Board  of  Public  Works  and  others, 
to  set  aside  an  assessment  roll  and  to  enjoin  the 
collection  of  assessments  on  accoimt  of  the  con- 
struction of  a  sewer.  Judgment  was  rendered  in 
favor  of  Margaret  E.  Adams  and  others,  and  against 
Lizzetta  Alsmeier  and  others,  and  Lizzetta  Alsmeier 
and  others  appeal.     Reversed. 

Louis  B.  Ewbank,  John  W.  Hanan  and  /.  Frank 
Hanan,  for  appellants. 

Leo  M.  Rappaport,  Albrecht  R.  C.  Kipp,  Smith, 
Hornbrook  &  Smith  and  Richard  L.  Ewhank,  for 
\ppellees. 
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Caldwell,  J. — Fielding  A.  Conway  and  others 
filed  their  complaint  in  the  court  below  in  behalf 
of  themselves  and  a  large  number  of  other  land 
and  lot  owners,  who  with  said  Conway  and  others 
are  designated  in  this  opinion  as  plaintiffs,  asking 
as  relief  that  the  acceptance  of  the  Pleasant  Run 
interceptor  sewer  by  the  board  of  public  works 
of  the  city  of  Indianapolis,  and  the  primary  assess- 
ment roll  adopted  thereon  be  set  aside  as  fraudu- 
lent and  void,  and  that  certain  defendants  be 
enjoined  from  collecting  any  assessments  on  accoimt 
of  the  construction  of  said  sewer,  and  from  taking 
any  further  steps  in  the  matter  of  said  improve- 
ment. 

Stated  generally,  the  basis  of  grievance,  as  set 
out  in  the  complaint,  is  to  the  effect  that,  while 
the  specifications  required  that  a  large  portion  of 
said  sewer  be  constructed  of  monolithic  concrete 
eight  inches  in  thickness,  most  of  such  portion,  as 
actually  constructed,  consists  of  reinforced  concrete 
pipes  in  sections  of  three  feet  in  length  and  about 
three  and  one-half  inches  thick;  and  that  said  sewer 
was  defectively  constructed,  and  that  material 
of  poor  grade  was  used. 

The  board  of  public  works  of  said  city,  the 
treasurer  of  Marion  coimty,  as  ex  officio  treasurer 
of  said  city,  the  city  comptroller  and  Morris  M. 
Defrees,  as  contractor,  were  made  defendants. 
Said  Defrees  having  assigned  his  interest  in  said 
assessment  roll  to  August  M.  Kuhn,  and  having 
thereafter  died,  his  administrator,  Hugh  J.  Defrees, 
and  said  assignee  are  made  appellees  in  this  court. 

Morris  M.  Defrees'  demurrer  to  the  complaint 
for  insufficiency  of  facts  was  overruled,  and  ex- 
ception reserved.  Each  defendant  filed  a  general 
denial.  Said  defendant  contractor  filed  also  a 
special  answer  in  three  paragraphs,  Nos.  2,  3  and 


224  APPELLATE  COURT  OP  INDIANA, 

Alsmeier  v.  Adams — 62  IncL  App.  219. 

4.  The  theory  of  the  second  paragraph  of  answer 
is  that  said  change  in  the  method  of  con- 
struction was  made  by  authority  and  direction  of 
the  city  officers,  on  account  of  an  alleged  im- 
possibility to  use  the  continuous  monolithic  fomi 
of  construction,  because  of  large  quantities  of 
water  in  the  trenches ;  the  third,  that  the  lot  owners 
were  estopped  by  reason  of  an  alleged  acquiescence 
in  the  change  of  method  of  construction,  they 
having  knowledge  of  the  facts;  and  the  fourth, 
that  the  work  had  been  inspected  and  accepted 
by  the  city,  and  made  a  part  of  the  city's'  sanitary 
sewer  system,  and  could  not  be  changed.  On 
a  trial  by  the  court,  judgment  was  rendered  in 
favor  of  appellee  Margaret  E.  Adams  and  170 
other  appellees,  who  were  plaintiffs  below,  per- 
petually enjoining  defendants  from  in  any  manner 
attempting  to  enforce  assessments  against  the 
respective  properties  of  said  appellees  based  on  said 
work.  Judgment  was  rendered  against  appellant 
Lizzetta  Alsmeier  and  sixty  other  appellants,  who 
were  plaintiJffs  below. 

The  court,  at  the  request  of  the  parties,  foimd 
the  facts  specially,  and  stated  conclusions  of  law 
thereon.  Except  as  stated  in  other  connections, 
the  material  part  of  the  finding  of  facts  is  in  sub- 
stance as  follows:  On  Jime  22,  1906,  the  board  of 
public  works  of  the  city  of  Indianapolis  adopted 
a  resolution  imder  the  provisions  of  the  act  of  1905 
for  the  construction  of  the  Pleasant  Run  inter- 
ceptor sewer,  to  begin  on  the  east  bank  of  White 
river  at  a  designated  point,  and  thence  in  a  north- 
easterly direction,  approximately  a  distance  of 
20,665   feet   to   the  center  of    Keystone    avenue. 
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The  specifications  provided  that  said  sewer  from 
White  river  to  a  point  within  3,580  feet  of  its 
Keystone  avenue  terminus  should  be  constructed 
circular  in  form,  and  should  consist  of  either  mono- 
lithic construction  eight  inches  in  thickness  or  of 
brick  laid  in  two  courses,  and  that  the  remaining 
part  of  said  sewer  should  consist  of  vitrified  tile 
sectional  pipes,  double  strength,  twenty-four  inches 
in  diameter.  The  engineer's  estimate  of  the  cost 
of  said  sewer  was  $130,000.  On  May  13,  1907, 
said  board  of  public  works,  pursuant  to  notice 
duly  given  and  bids  received,  entered  into  a  con- 
tract in  writing,  with  said  Morris  M.  Defrees  for 
the  construction  of  said  sewer,  according  to  the 
plans,  specifications,  etc.,  at  the  price  of  $5,835  per 
lineal  foot.  The  profile  showed  the  presence  of 
water  along  the  line  of  a  part  of  said  sewer  at  a 
depth  of  from  six  to  eight  feet,  but  did  not  show  the 
quantity  or  velocity  of  movement  of  such  water. 
Said  sewer  throughout  practically  its  entire  length 
was  constructed  at  a  depth  of  from  five  to  ten  feet 
below  said  water  level.  Through  a  large  part  of 
its  course,  said  sewer  followed  the  north  bank  of 
Pleasant  Run,  and  within  an  average  distance  of 
100  feet  from  that  stream.  The  earth  formation 
along  the  line  of  said  sewer  and  adjacent  to  said 
stream  consists  of  clay  near  the  surface  and  of 
gravel  and  sand  at  greater  depth,  which  sand  and 
gravel  was  found  to  be  impregnated  with  a  large 
quantity  of  water  flowing  towards  said  stream. 
The  quantity  and  velocity  of  such  water  could  not 
be  and  was  not  definitely  ascertained  by  said  con- 
tractor or  the  city  engineer,  until  in  the  process 
of  actual  construction.  Defrees  commenced  said 
work  at  the  White  river  terminus  in  June,  1907, 
and  after  constructing  a  few  hundred  feet  of  it, 
Vol.  62—15 
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sublet  the  contract  to  John  J.  Jenkins.  Defrees 
and  Jenkins  continued  said  work  until  4,210  feet 
of  monolithic  concrete  construction  eight  inches 
thick  had  been  completed.  Said  sewer  was  con- 
structed in  a  trench,  averaging  in  depth  about 
nineteen  feet,  sheeted  with  wooden  sheeting.  In 
monolithic  construction,  the  lower  half  of  the 
sewer  is  called  the  invert  and  the  upper  half  the 
arch.  The  process  of  monolithic  construction, 
which  process  was  followed  in  this  case,  is  as  fol- 
lows: The  bottom  of  the  trench  is  excavated 
concave  in  form,  and  the  concrete  mixture  is  poured 
into  the  bottom  the  requisite  thickness,  where- 
upon a  metal  mold  is  placed  upon  such  concrete 
in  such  a  manner  as  to  permit  the  formation  of 
the  entire  invert.  The  concrete  is  then  packed 
around  such  mold  the  required  thickness.  After 
the  invert  has  become  thoroughly  dry  and  hard, 
the  mold  is  inverted  and  placed  to  form  the  inner 
surface  of  the  arch,  and  concrete  packed  around  and 
allowed  to  harden  as  aforesaid.  The  monolithic 
work  here  was  constructed  in  sections  varying 
from  ten  to  fifty  feet  in  length.  When  said  4,210 
feet  of  sewer  had  been  constructed,  Defrees  and 
Jenkins  met  with  difficulty  in  the  amount  of  water 
encountered  in  the  trench,  which  water  seeped 
through  the  sheeting  and  into  the  trench  in  such 
quantities  as  to  wash  the  cement  out  of  the  concrete 
and  thereby  reduced  it  to  a  condition  in  which  it 
would  not  harden,  whereby  the  strength  of  such 
concrete  was  materially  lessened.  Defrees  and 
Jenkins  employed  various  methods  to  carry  off 
the  water  and  prevent  it  from  coming  in  contact  with 
said  concrete,  but  were  unable  by  the  means  used 
to  prevent  such  water  from  coming  in  contact  with 
the  arch,  which  continued  to  crumble  and  cave  in, 
whereupon  said  contractors  obtained  the  consent 
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of  the  engmeer  to  substitute  said  reinforced  con- 
crete for  the  monolithic  construction.  Having 
obtained  such  consent,  Defrees  and  Jenkins  con- 
tracted for  the  manufacture  of  such  reinforced 
concrete  pipe  to  be  used  in  completing  the  concrete 
portion  of  said  work,  the  same  to  be  manufactured 
along  the  line  of  the  sewer  at  $1.50  per  running 
foot  for  pipes  thirty  inches  in  diameter,  and  $1.15 
per  running  foot  for  pipes  having  a  diameter  of 
twenty-seven  inches,  being  the  diameters  required 
by  the  specifications,  of  which  contract  and  the 
terms  thereof  the  engineer  and  his  assistant  had 
full  knowledge.  Said  contract  provided  that  such 
pipes  should  be  composed  of  a  mixture  of  three 
parts  sand  and  gravel  and  one  part  of  cement, 
manufactured  in  molds  above  the  ground,  each 
pipe  to  be  three  feet  long,  with  walls  three  and  one- 
half  inches  thick,  reinforced  by  steel  bands  running 
longitudinally  and  in  circular  form  through  such 
concrete,  one  end  to  be  a  flange  or  bell.  Except 
as  otherwise  indicated  in  this  opinion,  the  pipes  were 
manufactured  as  specified  in  the  contract.  The 
process  of  construction  by  using  such  pipes,  which 
process  was  followed  here,  is  as  follows:  Two 
pipes  are  placed  in  the  trench,  so  that  the  uniform 
end  of  one  is  inserted  into  the  bell  end  of  the  other, 
and  the  two  are  bound  and  fastened  together 
with  hooks  and  bands  of  steel.  A  close-fitting 
steel  band  is  then  placed  around  the  joint  on  the 
inside,  and  a  like  band  with  a  slot  in  the  top  around 
the  outside,  and  cement  of  a  consistency  to  run 
freely  is  poured  into  the  slot  until  the  joint  is  filled. 
When  the  cement  in  the  joint  has  become  thorough- 
ly dry  and  hard,  the  inner  and  outer  bands  are 
removed.  On  September  24,  1909,  the  engineer 
filed  with  said  board  his  report  to  the  effect  that 
the  contract  for  said  improvement  had  been  com- 
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pleted,  which  report  showed  the  length  of  said 
sewer  to  be  20,612  feet,  and  that  the  contract  price 
at  $5,835  per  lineal  foot  amounted  to  $120,271.02, 
and  that,  making  certain  additions  for  extra  work 
and  deductions  for  material  not  furnished,  the  net 
contract  price  was  $119,370.77,  being  the  amount 
of  the  assessment  roll.  Thereafter,  on  said  day, 
the  board  adopted  the  primary  assessment  roll  on 
said  improvement,  by  which  roll  all  the  properties 
within  the  ascertained  district  were  assessed,  in- 
cluding real  estate  of  each  party  plaintiff  to  this 
action,  and  for  whom  this  action  was  brought. 
Thereafter,  pursuant  to  notice,  and  after  several 
continuances,  the  board  on  November  3,  1909, 
heard  the  complaints  of  such  property  owners  as 
appeared  for  that  purpose.  A  large  number  of 
the  property  owners  attended,  some  of  whom  re- 
monstrated against  the  acceptance  of  said  sewer, 
and  others  of  whom  urged  its  acceptance.  The 
board  thereupon  approved  the  assessment  roll 
without  change,  and  caused  the  same  to  be  entered 
on  the  proper  books  of  the  treasurer  of  said  city, 
and  such  assessments  as  therein  entered,  and  as 
have  not  been  paid  constitute  liens  on  the  respective 
properties  of  the  parties  plaintiff  to  this  action,  and 
for  whom  this  action  is  brought,  which  properties 
are  specifically  described,  and  which  respective 
amounts  of  said  liens  are  specifically  found  by  the 
court.  The  board  in  adopting  said  primary  assess- 
ment roll,  and  in  approving  the  same  as  a  final 
assessment  roll  made  no  independent  investigation 
as  to  whether  said  contract  was  completed  or  as  to 
what  benefits  were  received,  but  it  acted  upon  the 
judgment  and  report  of  the  assessment  bureau  of 
said  city  and  of  the  engineer.  The  court  found 
that  the  cost  of  construction  of  the  sewer  from  end 
to  end  was  approximately  $120,000.     In  the  latter 
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part  of  December,  1908,  after  a  large  part  of  the 
reinforced  concrete  construction  had  been  com- 
pleted, said  Conway  and  others,  acting  in  their  own 
behalf,  and  as  representing  property  owners  whose 
property  was  liable  for  assessment  for  the  construc- 
tion of  the  sewer,  first  learned  that  the  contract 
required  monolithic  construction,  and  thereupon 
they  protested  to  the  board  as  to  the  character  of 
the  material  being  used  in  said  reinforced  con- 
crete pipes.  On  February  15,  1909,  256  property 
owners,  including  plaintiffs,  having  learned  that 
the  contract  provided  for  monolithic  construction 
and  that  reinforced  concrete  was  being  substituted, 
filed  with  the  board  a  remonstrance  based  on  the 
assigned  reason  generally  stated  that  said  sewer 
was  not  being  constructed  according  to  specifica- 
tions, and  that  as  being  built  it  would  be  worth- 
less. On  May  15,  1909,  286  property  owners, 
including  plaintiffs,  filed  with  the  board  a  remon- 
strance similar  to  the  previous  one,  and  delivered 
a  copy  thereof  to  the  engineer,  contractor  and  sub- 
contractor, stating  also  therein  that  in  view  of  the 
method  of  construction  being  used  they  would 
protest  against  the  acceptance  of  the  sewer. 

This  suit  was  instituted  October  2,  1909,  by 
and  in  behalf  of  plaintiffs,  all  of  whom  the  court 
finds  had  learned  by  rumor  or  otherwise,  at  or 
prior  to  the  time  of  signing  said  remonstrances, 
that  the  sewer  was  not  being  constructed  according 
to  contract.  The  court  then  sets  out  the  names  of 
said  persons,  the  description  of  their  said  real 
estate  and  respective  amoimts  of  their  assess- 
ments, and  the  length  of  time  prior  to  the  signing  of 
the  remonstrance  that  they  knew  by  rumor  or 
otherwise  that  said  sewer  was  being  constructed 
of  reinforced  concrete  pipes  rather  than  of  mono- 
lithic concrete. 
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On  said  finding  of  facts,  the  court  stated  ten 
conclusions  of  law,  the  first,  ninth  and  tenth  of 
which  are  in  substance  as  follows:  (1)  That  the 
action  of  said  board  in  adopting  said  primary  assess- 
ment roll,  and  all  subsequent  acts  thereon  were 
null  and  void  as  to  all  i>ersons  who  made  seasonable 
objection  to  the  construction  of  such  sewer,  under 
such  change  of  plan,  for  the  reason  that  the  sewer 
ccmstructed  was  so  radically  different  from  that 
specified  that  said  board  had  no  power  to  accept  it. 
(9)  In  the  ninth  conclusion  the  court  sets  out  the 
names  of  said  171  persons  and  states  that  they  are 
entitled  to  a  perpetual  injunction  against  the 
collection  of  the  assessments  returned  by  the 
primary  and  permanent  rolls.  (10)  In  the  tenth 
conclusion  the  court  states  that  the  61  appellants 
are  estopped  firom  contesting  the  validity  of  the 
assessment  roUs,  for  the  reason  that  they  had 
either  connected  their  properties  with  said  sewer  or 
had  neglected  seasonably  to  protest,  with  knowledge 
of  the  facts.  As  the  other  conclusions  must  stand 
or  fall  with  the  first,  ninth  and  tenth,  it  is  not 
necessary  to  set  them  out. 

The  decree  follows  the  conclusions  of  law.  Each 
appellant  excepted  to  conclusion  No.  10,  and 
has  properly  assigned  error  on  the  same.  Said  171 
property  owners,  in  whose  favor  judgment  was 
rendered,  and  also  said  board  of  public  works 
and  the  officers  of  said  city,  who  were  defendants 
below,  have  appeared  to  this  api>eal,  and  as  ap- 
pellees have  filed  a  confession  of  error,  to  the  effect 
that  the  court  *  erred  in  the  conclusion  No.  10 
stated  on  the  findings.  Said  Hugh  J.  Defirees 
as  such  administrator,  and  said  August  M.  Kuhn, 
as  such  assignee,  have  each  assigned  cross-errors, 
challenging  the  court's  ruling  on  the  demurrer  to 
the    complaint,    and    challenging    also    the    first, 
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second,    seventh    and    ninth    conclusions    of    law 
respectively. 

We  first  determine  the  sufficiency  of  the  com- 
plaint, which  question  we  hold  to  be  properly 
presented.  Its  allegations  are  in  part  to  the  effect 
that  the  contractor,  after  having  completed  about 
4,000  feet  of  the  sewer  according  to  the  specifi- 
cations, used,  in  constructing  the  balance  of  the 
concrete  portion  of  it,  reinforced  concrete  pipes 
three  and  one-half  inches  thick,  instead  of  follow- 
ing the  prescribed  plan  of  continuous  monolithic 
concrete  work  eight  inches  thick;  that  no  person 
in  authority  consented  to  such  change,  and  that  the 
engineer  in  charge,  on  being  solicited  by  the  con- 
tractor, refused  to  consent  to  such  change;  that  the 
contractor  departed  from  the  specified  plan  of  work, 
as  alleged,  over  the  protest  of  the  property  owners, 
who  were  plaintiJffs  below;  that  the  sand  and' 
gravel  used  in  building  said  pipes  contained  soil 
and  other  foreign  substances;  and  that,  in  con- 
structing such  sewer,  the  contractor  used  cracked 
and  broken  pipes,  and  did  not  properly  cement* 
the  joints,  and  that  as  a  consequence,  large  quanti- 
ties of  water  passed  into  the  sewer  from  the  sur- 
rounding earth,  and  that  the  noxious  substances 
designed  to  be  carried  by  the  sewer  would  escape 
therefrom  if  it  should  be  used.  Facts  are  alleged 
to  the  effect  that  the  city  engineer  repeatedly 
assured  plaintiffs  that  the  sewer  would  not  be  rec- 
ommended for  acceptance,  and  that  plaintiffs, 
as  property  owners  affected,  relied  on  such  assur- 
ance, and  as  a  consequence  were  deceived  into  a 
failure  to  be  present  and  protest  when  such  sewer 
was  recommended  for  acceptance  and  actually 
accepted  by  the  board;  that  the  sewer  as  con- 
structed by  the  use  of  such  pipe,  cost  $10,000  less 
than  would  have  been  its  cost  if  constructed  accord- 
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ing  to  the  specifications,  and  that  the  board  with 
full  knowledge  of  the  facts  alleged,  arbitrarily 
accepted  said  sewer  as  a  substitute  for  the  one 
specified,  in  order  to  save  the  contractor  and  his 
sureties  and  assigns  from  loss.  The  prayer  was 
that  the  acceptance  of  said  sewer  and  the  primary 
assessment  roll  adopted  thereon  be  set  aside  as 
fraudulent  and  void  and  of  no  force  or  effect,  and 
that  defendants  be  enjoined  from  taking  any 
steps  looking  to  the  collection  of  assessments 
based  on  such  acceptance  and  on  said  assessment  roll. 
The  argument  advanced  against  the  sufficiency 
of  the  complaint  may  be  stated  in  outline  as  fol- 
lows: That  the  board  of  public  works  was  clothed 
with  authority  to  determine  whether  such  work 
had  been  completed  according  to  the  contract; 
that  in  so  determining  it  acted  in  a  qiLasi  judicial 
capacity;  that  the  acceptance  and  assessments  re- 
sulting from  such  determination  partake  of  the 
nature  of  judgments,  and  like  judgments  they  are 
not  open  to  collateral  attack;  that  on  the  contrary, 
'they  are  binding  on  the  property  owners,  unless 
adjudged  fradulent  in  a  direct  proceeding,  expressly 
directed  to  such  end,  and  that  this  proceeding  is 
collateral  and  no  fraud  is  charged.  The  argument 
is  sound  to  the  extent  that  the  acceptance  of  the 
work  and  approval  of  the  assessments  was  a 

1.  qiuiai   judicial    act,    conclusive    against    the 
property  owners  unless  fradulent.     Town^  etc. 

v.Gorman(1912),  179  Ind.  1,100  N.E.  296;  Gorman 
V.  Johnson  (1910),  46  Ind.  App.  672,  91  N.  E.  971; 
Shank  v.  Smith  (1901),  157  Ind.  401,  412,  61  N.  E. 
932,  55  L.  R.  A.  564;  Darnell  v.  Keller  (1897),  18 
Ind.  App.  103,  45  N.  E.  676.  As  determined  from 
the  averments  and  prayer  of  the  complaint, 

2.  however,  the  proceeding  is  directed  specifical- 
ly to  the  end  that  said  acceptance  may  be 
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annulled,  and  said  assessment  roll  declared  void. 
The  attack  is  therefore  direct  rather  than  collateral. 
The  mere  fact  that  injunctive  relief  is  asked  as  an 
incident  or  in  addition  to  the  principal  relief  sought 
does  not  change  the  nature  of  the  attack.  Should 
the  other  relief  prayed  for  be  granted,  the  equivalent 
of  such  injunctive  relief  would  follow  as  a  necessary 
consequence.  A  proceeding  to  collect  the  assess- 
ments could  not  be  successfully  maintained,  if 
prior  to  the  bringing  of  such  an  action,  the  ac- 
ceptance of  the  work  and  the  assessment  roll 
adopted  thereon  had  been  set  aside.  State  v. 
Hindman  (1902),  159  Ind.  586,  65  N.  E.  911; 
Cotterell  v.  Koon  (1898),  151  Ind.  182,  51  N.  B. 
235;  Gorman  v.  Johnson^  supra;  Darnell  v.  Keller ^ 
supra;  Kirhy  v.  Kirhy  (1895),  142  Ind.  419,  41  N.  E. 
809;  Asbury  v.  Frisz  (1897),  148  Ind.  513,  47  N.  E. 
328;  Frankel  v.  Garrard  (1902),  160  Ind;  209,  214, 
66  N.  E.  687. 

While  fraud  in  terms  is  not  charged  in  the  com- 
plaint, the  facts  averred  show  a  radical  and  ap- 
parently inexcusable  departure  from  the  kind  of 
sewer  specified  in  the  contract;  materially  defective 
work  in  the  actual  construction;  a  saving  of  $10,000 
to  the  contractor,  by  reason  of  such  departure;  and 
an  arbitrary  acceptance  of  the  work  by  the  board 
with  full  knowledge  of  all  the  facts  and  for  the 
express  purpose  of  relieving  the  contractor.     Such 

facts,    with    others    pleaded,    are    sufficient 
3.     to  constitute  a  charge  of  constructive  fraud 

or  fraud  in  law.  It  is  only  in  proceedings 
to  which  §21  of  our  statute  of  frauds  (being  §7483 
Burns  1914,  §4924  R.  S.  1881)  is  applicable  that 
fraud  or  fraudulent  intent  must  be  directly  averred 
as  a  fact.  Gorman  v.  Gorman  (1913),  54  Ind.  App. 
408,  103  N.  E.  16;  Crawfordsville,  etc.^  Co.  v.  Ramsey 
(1913),  55  Ind.  App.  40,  100  N.  E.  1049;  CottereU  v. 
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Koon^  supra;  Gorman  v.  Johnson^  supra;  Eiermann 
V.  MUwaukee  (1910),  142  Wis.  606,  126  N.  W.  53, 
27  L.  R.  A.  (N,  S.)  1085.  The  court  did  not  err 
in  overruling  the  demurrer  to  the  complaint. 

We  proceed  to  consider  the  conclusions  of  law. 
Conclusion  No.  1  is  to  the  effect  that  the  action 
of  the  board  of  public  works  in  accepting  said 
sewer  was  void  because  the  sewer  constructed  was 
radically  different  from  that  specified.  Said  con- 
elusion,  as  we  construe  it,  is  based  on  the  fact  that 
the  plan  of  construction  was  changed,  as  indicated, 
rather  than  on  the  fact  that  the  sewer  was  defective 
by  reason  of  unskillful  work  and  the  use  of  faulty 
material.  Briefly  summed  up,  the  facts  from  which 
the  court  drew  said  conclusion,  in  addition  to  those 
hereinbefore  set  out,  are  as  follows:  At  the  lower 
end,  4,210  feet  of  the  sewer  was  constructed 
according  '  to  the  specifications,  whereupon  water 
difficulties  were  encountered  to  the  extent  that  the 
contractor  was  able  to  make  progress  for  a  period 
of  more  than  twenty  days  at  the  rate  of  less  than 
two  and  one-half  feet  per  day.  The  contractor 
was  chargeable  with  knowledge  that  he  would 
probably  have  to  contend  with  water,  but  the 
quantity  and  velocity  of  such  water  could  not  be 
and  was  not  definitely  ascertained  by  either  him 
or  the  city  engineer  until  a  substantial  part  of  said 
work  had  been  done  as  aforesaid.  Both  the  con- 
tractor and  the  subcontractor  were  reasonably 
experienced  in  sewer  buUdihg,  and  they  believed 
that  it  was  impracticable  and  impossible  to  continue 
said  monolithic,  process  of  construction,  whereupon 
they  called  the  city  engineer  and  his  assistant 
into  conference  and,  after  examining  into  the 
situation,  it  was  determined  by  such  conference  that 
it  was  impracticable  to  continue  such  process  of 
construction,  under  the  special  circumstances  pre- 
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sented,  and  that  if  such  process  were  continued 
the  sewer  so  constructed  would  not  be  serviceable. 
As  applicable  to  such  a  situation,  the  specifica- 
tions provided  that  the  board  reserved  the  right 
to  make  changes  more  important  than  those  of 
mere  detail  "should  the  exigency  arise  and  become 
apparent  during  the  progress  of  the  work  *  *  * 
by  reason  of  obstructions  met  with  which  could  not 
reasonably  have  been '  foreseen  before  the  work 
began,  notwithstanding  such  changes  or  alterations 
may  materially  increase  or  decrease  the  cost  of  the 
work,  but  the  contractor  shall  not  proceed  with 
such  change  or  alterations  without  a  written  order 
from  the  board,  the  price  agreed  upon  to  be  added 
to  or  deducted  from  the  contract  price  being  stated 
in  the  order/*  The  contractor,  however,  instead 
of  appealing  to  said  provision  of  the  specifications, 
continued  said  work  a  distance  of  150  feet  by  the 
use  of  said  reinforced  concrete  pipe  in  place  of  said 
monolithic  construction,  and  then  submitted  said 
work  to  the  engineer,  who  examined  and  approved 
the  same,  and  gave  his  verbal  consent  to  the  com- 
pletion of  the  concrete  portion  of  said  sewer  by  the 
use  of  such  pipe,  whereupon  the  contractor  pro- 
ceeded with  such  process.  The  board  first  learned 
of  such  change  in  the  method  of  construction  when 
about  1,000  feet  of  such  pipe  had  been  manu- 
factured and  laid,  but  at  no  time  either  formally 
consented  or  objected  to  such  change.  At  some 
time  while  such  work  was  going  on,  the  contractor 
was  informed  by  said  board  or  some  member  of  it 
that  the  board  had  not  consented  to  such  change, 
and  that  he  was  proceeding  at  his  own  risk.  After 
the  board  had  knowledge  of  such  change  in  the 
method  of  construction,  it  frequently  discussed  the 
matter  with  the  engineer  and  mayor,  and  constantly 
acquie^c^  therein.     Thirteen  thousand  feet  of  said 
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sewer  was  built  by  the  use  of  reinforced  concrete 
pipe,  12,000  feet  of  which  was  constructed  after 
said  board  had  knowledge  of  said  change  in  process 
of  construction,  and  while  it  was  acquiescing  there* 
in.  The  remaining  4,000  feet  of  the  sewer  was 
completed  by  the  use  of  sewer  tUe  as  specified. 
The  engineer  having  reported  the  sewer  as  com- 
pleted, the  board,  with  fuU  knowledge  of  the  use 
of  said  reinforced  concrete  pipe  instead  of  said 
monolithic  construction,  and  of  the  conditions  that 
caused  such  change  to  be  made,  accepted  the 
sewer  as  in  fuU  performance  of  the  contract. 

The  real  difficulty  encoimtered  in  said  process  of 
monolithic  construction  seems  to  have  been  to 
prevent  the  water  from  coming  in  contact  with  the 
arch.  On  this  point  the  court  found  from  the  evi- 
dence that  it  was  not  possible  to  overcome  such 
difficulty  by  the  use  of  any  of  the  various  means 
adopted,  but  that  by  recourse  to  methods  not 
specified  by  the  finding,  it  would  have  been  practic- 
able to  have  prevented  the  water  from  coming  in 
contact  with  such  arch,  but  that  to  have  done  so 
would  haveresulted  in  a  large  expense  over  and  above 
the  expense  incurred  in  the  process  subsequently 
followed,  and  would  have  rendered  the  cost  of 
construction  in  excess  of  the  cost  under  such  pro- 
cess. The  contract  price  of  said  sewer  as  found 
by  the  court  was  $119,370.77,  and  the  actual 
cost  of  construction  was  practically  $120,000,  or, 
assuming  said  sewer  to  be  paid  for  at  the  contract 
price,  it  was  constructed  at  a  loss  to  the  contractor 
of  about  $629.23.  The  court  finds  also  that  such 
reinforced  concrete  sewer,  if  built  in  a  skillful  and 
workmanlike  maimer,  is  as  impervious  to  water 
and  as  strong  as  such  monolithic  construction. 
It  is  necessary  that  the  power  be  lodged  somewhere 
to  determine  whether  a  public  work  such  as  is 
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involyed  here  has  been  completed  according  to  the 

contract.     Our  statute  clothes  the  board  of  public 

works  with  such  authority,  and  when  that 

4.  body  has  determined  such  question,  and 
indicated  its  conclusion  by  an  acceptance  of 
the  work,  and  an  approval  of  the  assessments 
therefor,  such  acceptance,  in  the  absence  of  fraud, 
is  conclusive  on  all  persons  affected  that  the  work 
has  been  completed  as  required  by  the  contract. 
Towrij  etc.  v.  Gorman^  supra;  Dawson  v.  Hipskind 
(1909),  173  Ind.  216,  89  N.  E.  863;  HoUaran  v. 
Morman  (1901),  27  Ind.  App.  309,  59  N.  E.  869; 
Darnell  v.  Keller,  supra. 

Actual  fraud  is  not  found  here  as  a  fact.  Un- 
less a  conclusion  of  fraud  in  law  or  constructive 
fraud  springs  from  the  mere  fact  of  said  change 
in  the  process  or  manner  of  construction,  under  the 
circumstances  found  to  exist,  which  question  we 
shall  consider  later,  the  finding  does  not  give  rise 
to  an  inference  of  fraud  in  so  far  as  it  concerns  the 
phase  of  the  case  now  imder  consideration.  The 
contractors  believed  that  it  was  impossible  to  com- 
plete said  sewer  by  said  monolithic  process.  The 
engineer  apparently  in  good  faith  concurred  in  such 
belief,  and  in  the  opinion  that  the  sewer  would  not 
be  serviceable  if  so  constructed,  and  in  a  like  spirit 
the  engineer  consented  to  the  change,  and  ap- 
proved the  process  subsequently  adopted  and  fol- 
lowed. There  is  nothing  in  the  findings  to  indicate 
that  the  board,  as  the  work  progressed  and  in  the 
final  acceptance,  did  not  honestly  believe  that  said 
change  in  process  was  necessary  to  a  completion 
of  the  work,  or  that  such  board  was  guilty  of  any 
actual  fraud  in  such  acceptance,  or  that  such 
acceptance  was  induced  by  the  wrongful  conduct  of 
others.  This  we  say  aside  from  any  force  and  effect 
that  must  be  given  to  the  mere  fact  of  such  change 
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in  process.  While  a  strict  or  literal  compliance 
•with  the  terms  of  the  contract  is  not  required,  and 
a  substantial  compliance  satisfies  the  law,  yet 
the  binding  effect  given  to  the  act  of  the  board 
in  accepting  an  improvement  as  complete,  does  not 
extend  to  cover  a  case  in  which  such  board,  after 
contracting  for  one  thing,  has  accepted  something 
different  in   its   place.     The   board   has   no 

5,  power   or   authority   to   bind   the   property 
owners   by   an   appeal   to   the   principle   of 

substantial  compliance  when  the  work  in  fact 
departs  radically  from  the  contract  and  specifica- 
tions. Cooley,  Taxation  (2d  ed.)  672;  Bond  v. 
Mayor  (1869),  19  N.  J.  Eq.  376;  Church  v.  People 
(1898),  174  lU.  366,  51  N.  E.  746;  Cahn  v.  Metz 
(1906),  115  App.  Div.  516,  101  N.  Y.  Supp.  392. 

It  would  seem  that  the  terms  ''substantial  com- 
pliance"  and  "radical  departure"  must  be  taken 
to  be  relative  rather  than  absolute  in  mean- 

6.  ing,  and  that  the  force  of  such  terms  in  their 
practical  application  should  be  shaded  some- 
what by  the  exigencies  of  the  occasion  or  the  em- 
ergency arising  from  the  surroxmding  and  attend- 
ing circumstances.  Trimble  v.  Stewart  (1912),  168 
Mo.  App.  276,  153  S.  W.  1086.  Moreover,  where, 
as  here,  it  is  apparent  that  the  work  as  constructed 
departs  from  the  work  as  specified  by  the  contract, 
and  there  must  be  a  determination  of  the  question 
of  whether  such  departure  is  so  radical  and  un- 
warranted as  to  render  the  act  of  accepting  it  con- 
structively fraudulent  and  therefore  voidable,  the 
fact  of  whether  the  improvement  as  made  is  such 
as  reasonably  to  answer  the  intended  purposes, 
and  of  whether  the  departure  will  affect  the  use- 
fulness of  the  improvement,  and  of  whether  the 
objecting  property  owners  ^have  suffered  some 
pecuniary  injury  therefrom,  can  not  be  ignored. 
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Hollar  an  v.  Mormant  eupra;  Elliott,  Roads  and 
Streets  §382;  Gage  v.  People  (1901),  56  L.  R.  A. 
(Ed.  note,  p.  923);  Page  &  Jones,  Taxation  by 
Assessments  §527. 

Under  the  finding,  the  three  necessary  elements 
of  such  a  sewer  as  is  contemplated  here  are  capacity, 
imperviousness  to  water  infiltration  and  strength. 
The  sewer  as  constructed  has  the  same  capacity 
as  that  specified,  and  the  court  expressly  finds  that 
a  sewer  built  of  such  reinforced  concrete  pipes  in  a 
skillful  and  workmanlike  manner  would  be  as  im- 
pervious to  water  and  as  strong  as  a  sewer  con- 
structed in  accordance  with  said  monolithic  process 
and  as  specified. 

It -is  argued,  however,  that  the  process  adopted 

differs    so    materially    from    that    specified    that, 

conceding  that  in  the  course  of  the  work 

7.  and  after  a  substantial  part  of  the  sewer  had 
been  built,  water  difficulties  were  encountered 
of  such  a  nature  as  to  render  it  practically  im« 
possible  to  continue  such  process,  the  board  was 
without  power  to  authorize  or  ratify  such  a  change 
as  was  made  here.  It  is  argued  that  the  board 
«was  without  authority  under  the  circumstances 
presented  to  do  otherwise  than  to  require  the  work 
to  continue  as  specified,  although  it  should  be 
reasonably  apparent  that  the  resulting  sewer  would 
be  worthless,  or,  if  the  work  should  be  discontinued 
as  impossible  of  performance,  to  adopt  new  specifi- 
cations, readvertise  and  relet  the  contract.  If, 
under  the  force  of  overwhelming  circumstances, 
the  contractor  should  abandon  the  Work  when  in- 
complete, the  municipality  would  not  be  authorized 
to  pay  him  for  the  work  done,  or  to  require  the 
property  owners  to  do  so,  as  the  statute  makes  no 
provision  for  the  acceptance  of  an  incomplete  im- 
provement or  for  payment  pro  tanto.     Darnell  v. 
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Keller  J  supra;  Gage  v.  People^  supra  (Ed.  note  p. 
923). 

The  argument  carried  out  leads  to  the  conclusion 
that  if  any  substantial  part  of  such  an  improve* 
ment  should  prove  to  be  impossible  of  performance 
by  reason  of  unforeseen  obstacles  encountered  in 
the  progress  of  the  work,  the  board  would  have 
no  authority  to  arrange  with  the  contractor  for  the 
completion  of  the  contract  by  the  use  of  some 
process  other  than  that  s{>ecified,  even  though  the 
results  from  the  substitution  would  be  eminently 
satisfactory.  Thus,  applying  the  argument,  should 
the  water  difficulties  be  such  as  to  interfere  with  the 
construction  of  but  100  feet  or  ten  feet  of  the  sewer 
by  such  monolithic  process,  the  board  would  not 
be  warranted  in  authorizing  such  100  feet  or  ten 
feet  to  be  built  by  some  other  process  just  as  good, 
but  would  be  required  to  stop  the  work  and  adopt 
new  specifications,  etc.,  for  such  portion  of  the 
sewer.  It  can  not  be  said  that  the  board  has 
authority  of  a  certain  nature  and  scope  when  the 
affected  part  of  the  sewer  is  of  a  certain  length 
and  an  absence  of  authority,  or  authority  of  a  dif- 
ferent nature  or  scope  when  the  affected  part  is  of 
a  different  length.  Hence,  carrying  the  argument 
to  its  legitimate  conclusion,  although  the  un- 
foreseen difficulties  should  interfere  with  the  speci- 
fied construction  of  but  a  comparatively  incon- 
siderable portion  of  the  sewer,  the  board  would 
be  required  to  readvertise,  etc.,  rather  than  authorize 
the  completion  of  the  work  by  some  other  satisf ao* 
tory  process;  The  argument  advanced  does  not 
appeal  to  us  as  sound. 

It  is  evident  that  the  property  owners  here  were 
in  need  of  a  sanitary  sewer  and  desired  that  it  be 
constructed.  Viewed  in  the  light  as  it  then  ex- 
isted, a  monolithic  sewer  commenced  could  not  be 
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completed.  It  is  not  an  unreasonable  presumption 
that  had  the  board  been  required  to  adopt  new 
specifications,  etc.,  for  the  completion  of  the  work, 
a  reinforced  concrete  sewer  would  have  been  speci- 
fied. On  such  presumption,  assuming  the  work  to 
have  been  properly  and  skillfully  done,  the  people 
are  getting  through  the  direct  method  of  such  a 
change  the  same  structure  as  would  have  been 
built  through  the  roimdabout  method  of  reletting, 
and,  as  we  shall  later  determine,  no  one  need  be 
wronged.  Our  conclusion  is  not  unsupported  by 
authority. 

In  Meyers  v.  Wood  (1913),  173  Mo.  App.  564, 
158  S.  W.  909,  a  public  improvement  contract 
provided  that  the  sewer  contemplated  should  be 
built  along  the  center  of  Main  street.  While  the 
work  was  in  progress,  the  contractor  encountered 
extensive  deposits  of  limestone  and  high  pressure 
water  and  gas  mains.  For  the  work  to  proceed 
further  along  such  street  would  have  necessitated 
blasting  to  such  an  extent  as  to  be  very  expensive, 
and  there  would  have  been  danger  of  bursting  said 
water  and  gas  mains,  for  the  consequent  damage  to 
which  the  contractor  would  have  been  required  to 
pay.  In  consideration  of  the  situation,  the  city 
coxmcil  authorized  the  contractor  to  detour  the 
sewer  aroimd  through  an  alley  a  distance  of  1,100 
feet.  In  a  direct  proceeding,  brought  by  the 
property  owners  to  cancel  the  tax  bill  issued  on 
account  of  said  improvement,  arguments  were 
advanced  in  support  of  the  proceeding,  substan- 
tially the  same  as  here,  to  the  effect  that  the  ac- 
ceptance of  the  sewer  was  void,  because  the  city 
coxmcil  exceeded  its  power  in  authorizing  the  change 
in  the  route;  that  there  should  have  been  a  new  ordi« 
nance,  a  readvertisement,  and  a  reletting;  that  had 
Vol.  62—16 
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it  been  known  that  the  sewer  was  to  be  built  through 
the  alley  rather  than  along  the  street,  perhaps  there 
would  have  been  other  bidders,  etc.,  and  that  as  a 
consequence,  the  property  owners  were  deprived 
of  the  benefit  of  competitive  bidding,  etc.  In  sus- 
taining the  action  of  the  city  council,  the  court 
says:  ** These  contentions  all  raise  but  one  ques- 
tion and  that  is  concerning  the  power  of  the  city 
and  its  officials  in  making  the  change  to  the  alley 
instead  of  requiring  the  contract  to  be  carried  out 
and  the  sewer  built  along  Main  street. 

"The  strongest  case  to  which  appellants  have 
directed  our  attention  is  that  of  City  of  Maryville 
ex  rel.  Bank  v.  LippmaUf  151  Mo.  App.  447,  132 
S.  W,  47,  where  the  tax  bills  were  adjudged 
invalid.  On  reading  the  opinion,  however, 
it  will  be  noted  that  the  size  of  the  brick  was 
materially  changed  by  the  amended  ordinance, 
and  the  iron  dowel  pins  to  connect  the  curbing  were 
permitted  to  be  left  out.  The  opinion  discusses  the 
question,  cites  authorities,  and  holds  that  this 
change  could  not  be  made  without  a  readvertise- 
ment.  We  thoroughly  approve  the  doctrine  there- 
in announced.  In  that  case  it  was  properly  held 
that  the  changes  which  were  allowed  were  material 
changes,  and  they  differ  from  the  changing  of  or 
deviating  from  a  line  of  sewer  in  this  that  the 
requiring  of  dowel  pins  and  the  specification  of  the 
size  of  the  brick  are  matters  that  can  be  definitely 
determined  at  the  time  the  ordinance  contracting 
the  work  is  passed,  whereas  it  is  impossible  for  the 
contractor  or  the  engineer  or  the  city  officials  to 
know  exactly  what  substance  will  be  encountered  in 
digging  a  ditch  for  a  sewer.  One  is  a  matter  of 
definite  ascertainment  and  the  other  largely  a 
matter  of  estimate  only.  One  is  known  to  the 
city  officials  and  all  contractors  and  the  other  not 
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definitely  known  to  any  of  the  parties.  Certain 
latitude  in  judgment  must  in  all  public  improve- 
ment be  left  to  the  officials  who  are  intrusted  with 
the  power  of  seeing  that  it  is  done.  There  is  no 
reason  to  allow  them  a  discretion  or  the  exercise 
of  their  judgment  where  the  thing  which  they  change 
was  and  could  be  definitely  known  at  the  time  of 
the  letting  of  the  contract.  There  is  a  reason,  as 
before  stated,  why  they  should  be  allowed  to  ex- 
ercise their  judgment  when  they  are  dealing  with  a 
subject  which  necessarily  develops  unknown  con- 
ditions and  predicaments  as  the  work  progresses. 
Indeed,  it  is  truly  said  that  changing  the  size  of  a 
brick  one-half  inch  is  a  material  change  because 
such  a  change  may  affect  the  wearing  qualities 
of  the  pavement  and  thereby  materially  lessen 
the  value  of  the  improvement ;  but  here,  the  sewer 
as  constructed  drains  exactly  the  same  territory 
as  the  sewer  provided  for  in  the  ordinance  prior 
to  the  amendment.  In  either  case  it  is  hidden 
and  hence  does  not  detract  from  the  looks  of  the 
property.  No  more  and  no  less  sewer  connection 
can  be  made  in  the  one  case  than  in  the  other. 
No  fraud  or  misconduct  is  shown  on  the  part  of 
any  one,  so  far  as  this  record  discloses,  in  making 
the  change.  To  our  minds,  such  change  was  merely 
a  variation  of  the  plans  as  originally  made,  which 
variation  was  made  to  overcome  the  difficulties 
found  to  exist  on  Main  street,  and  such  an  ex- 
ercise of  judgment  would  not  for  one  moment  be 
questioned  were  it  made  between  private  persons. 
The  sewer  as  constructed  served  every  purpose 
and  use  intended  under  the  ordinance  and  contract 
as  orginally  made.  This  court  in  the  case  of 
Stover  V.  City  of  Springfield^  167  Mo.  App.  328, 
152  S.  W.  122,  held  that  such  a  change  would  not 
invalidate  tax  bills,  and  to  the  same  effect  is  the 
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decision  of  the  St.  Louis  Court  of  Appeals  in  the 
case  of  Graiz  v.  City  of  Kirkwood  and  Robert  Wycoff^ 
166  Mo.  App.  196,  145  S.  W.  870.     *    *    * 

'' After  all,  itmust  be  borne  in  mind  that  contractors 
and  city  authorities  are  only  human;  and  they  should 
be  held  to  no  higher  duty  in  the  use  of  good  sense 
or  good  judgment  than  the  ordinary  run  of  men. 
The  opinions  holding  that  a  strict  compliance  with 
the  law  is  necessary  in  order  to  bind  the  tax-payer 
on  a  special  tax  bill,  as  we  read  them,  mean  a  sub- 
stantial, sensible,  businesslike  compliance — ^a  prac- 
tical rather  than  a  theoretical  compliance — and 
courts  should  view  these  relations  as  practical  men 
rather  than  as  theorists." 

In  Stover  v.  City,  supra,  the  sewer  was  shortened, 
laterals  added  and  the  grade  changed.  See,  also, 
Hastings  v.  Columbus  (1885),  42  Ohio  St.  585, 
where,  in  a  street  improvement  proceeding,  the 
street  was  widened  and  a  drain  added;  and  Board 
V.  Gibson  (1901),  158  Ind.  471,  63  N.  E.  982,  where, 
in  performing  a  contract  to  build  a  courthouse, 
the  contractor  having  excavated  to  the  specified 
depth,  came  to  quicksand  rather  than  solid  ground, 
whereupon  the  board,  without  additional  specifi- 
cations or  advertising  for  bids,  arranged  with 
the  contractor  to  excavate  deeper  and  to  build  a 
subbasement;  and  Smith  v.  Board  (1893),  6  Ind. 
App.  153,  33  N.  E.  243,  where  in  executing  a  con- 
tract for  the  building  of  bridge  piers  unforeseen 
difficulties  were  encoimtered.  See  also  Edwards 
V.  Cooper  (1906),  168  Ind.  54,  64,  79  N.  E.  1047; 
Bass  Foundry,  etc.,  Works  v.  Board  (1888),  115 
Ind.  234,  242,  17  N.  E.  593;  Board  v.  Cincinnati, 
etc.,  Co.  (1891),  128  Ind.  240,  27  N.  E.  612,  12  L. 
R.  A.  502;  Board  v.  Newlin  (1892),  132  Ind.  27,  31 
N.  E.  465;  Sims  v.  Hines  (1890),  121  Ind.  534, 
642,  23  N.  E.  616;  Board  v.  Silvers  (1864),  22  Ind. 
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491,  502;  HeUenkemp  v.  City  (1868),  30  Ind.  192; 
HoUoran  v.  Morman^  supra;  Lake  Erie^  etc.^  R. 
Co.  V.  Walters  (1895),  13  Ind.  App.  275  ,  41  N.  E. 
465;  Criswell  v.  Board,  etc.  (1904),  34  Wash.  420,  75 
Pac.  984;  Dugger  v.  Hicks  (1894),  11  Ind.  App.  374, 
36  N.  E.  1085. 

As  indicated,  the  specifications  provided  that  in 

case    the   exigency   should    arise   calling   for    any 

substantial  change  in  the  method  or  process  of 

8.  construction,  by  reason  of  unforeseen  obstacles, 
etc.,  such  changes  should  be  made  only  on  the 

written  order  of  the  board.  This  provision  was 
not  followed.  The  fact  of  the  omission  of  such 
written  order,  however,  is  not  sufficient  to  invali- 
date the  proceedings.  Granting  that  the  power 
existed  to  direct  or  permit  the  use  of  such  rein- 
forced concrete  construction  under  the  circum- 
stances presented,  a  provision  in  the  specifications 
that  the  exercise  of  such  power  should  be  evidenced 
by  writing  was  not  necessary  to  its  validity.  If 
the  power  to  direct  or  permit  the  change  existed, 
it  could  have  been  exercised  by  agreement  with 
the  contractor,  in  the  absence  of  any  provision 
in  the  specifications  to  that  effect.  The  fact 
then  that  said  change  was  made  and  carried  out 
without  a 'written  order  was  but  an  irregularity 
and  not  sufficient  to  invalidate  the  proceedings. 
Pittsburgh,  etc.,  R.  Co.  v.  Hays  (1896),  17  Ind.  App. 
261,  267,  46  N.  E.  597;  Dwyer  v.  Mayor  (1902), 
77  App.  Div.  224,  79  N.  Y.  Supp.  17.  But  here  the 
use  of  said  reinforced  concrete  pipes  in  place  of  said 
monolithic  construction  was  made  by  agreement 
between  the  contractor  and  the  engineer.  If  the 
granting  of  authority  so  to  depart  from  the 

9.  literal  provisions  of  the  specifications  would 
not  have  heenvltra  vires  as  to  the  board,  incase 

the  boardrather  than  the  engineer  had  taken  theiniti- 
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ative,  then  it  was  witliiii  the  power  of  the  board  to 
ratify  the  action  of  the  engineer  in  said  respect. 
When  said  matter  was  first  brought  to  the  attention 
of  the  board,  it  did  not  in  terms  either  approve  or 
disapprove  said  change  in  construction,  but  there- 
after it  gave  said  matter  frequent  consideration,  and, 
as  the  work  progressed,  it  constantly  acquiesced 
in  the  action  of  the  contractor  and  engineer,  and  in 
said  work  as  being  done,  and  finally  it  accepted 
said  improvement  with  full  knowledge  that  about 
13,000  feet  of  it  had  been  constructed  by  the  use 
of  said  reinforced  concrete  as  arranged  by  the 
contractor  and  engineer.  Such  facts  are  suffi- 
cient to  amount  to  a  ratification.  Taher  v.  Fergvr 
son  (1886),  109  Ind.  227,  233,  9  N.  E.  723;  Sears 
V.  Board  (1899),  43  L.  R.  A.  834;  Page  &  Jones, 
Taxation  by  Assessments  §868;  Hett  v.  Portsmouth 
(1905),  73  N.  H.  334,  61  Atl.  596;  Hitchcock  v. 
Galveston  (1877),  96  U.  S.  341,  24  L.  Ed.  669; 
City  V.  Galpin  (1899),  183  111.  399,  55  N.  E.  73; 
City  V.  Shepler  (1899),  190  Pa.  374,  42  Atl.  891, 
897;  28  Cyc.  1044;  Weston  v.  Syracuse  (1899), 
158  N.  Y.  274,  63  N.  E.  12,  43  L.  R.  A.  678,  70 
Am.  St.  472. 

The  engineer  and  contractor,  after  having  ex- 
amined actual  conditions  as  they  then  existed, 
agreed  that  it  was  impracticable  to  continue  said 
monolithic  process  of  construction,  and  that,  should 
the  sewer  be  so  constructed,  it  would  not  be  service- 
able. The  board  at  first  passively  acquiesced  in  the 
conclusion  of  the  engineer  and  contractor,  and  later 
placed  the  stamp  of  approval  on  it  by  accepting 
the  sewer.  There  is  nothing  to  indicate  that  there 
was  any  wider  departure  from  the  specifications 
than  was  honestly  believed  to  be  rendered  necessary 
in  order  that  the  unforeseen  difficulties  and  obstacles 
might   be   met   and   overcome.     Under   such   cir- 
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Gumstances,  we  do  not  believe  that  the  court's 
finding,  based  of  necessity  on  theoretical  judgment, 
that  it  would  have  been  practicable  to  have  con- 
tinued such  monolithic  construction  should  be  con- 
trolling. 

We  proceed,  however,  to  consider  the  effect 
of  the  finding  that  said  sewer  is  defective  by  reason 
of  xmsldllf ul  work  and  the  use  of  improper  material. 
The  finding  in  its  bearing  on  this  question  may  be 
summarized  as  follows:  The  specifications  pro- 
vided that  all  materials  should  be  of  the  best 
quality  of  their  respective  kinds;  that  the  sewer 
should  be  so  constructed  as  to  prevent  the  seepage 
of  surface  water  through  its  walls  and  joints;  that 
sand  and  gravel  used  in  manufacturing  the  pipes 
should  be  free  from  loam,  earth,  and  other  foreign 
substance.  The  further  finding  is  in  substance  as 
follows:  Said  sewer  was  constructed  as  a  part  of 
the  general  sanitary  sewer  system  of  said  city,  and 
to  that  end  a  number  of  laterals  were  to  be  con- 
nected into  it;  that  thereby  noxious  and  other 
impure  substances  from  vaults,  cesspools,  and 
Uke  sources  might  be  carried  oflf  from  the  entire 
territory  drained.  As  designed,  it  had  sufficient 
capacity  to  do  said  work,  and  also  to  carry  an 
amoxmt  of  surface  water  reasonably  in  excess  of 
the  normal  and  usual  amount.  Sewers  built  by 
either  such  monolithic  or  by  such  reinforced  con- 
crete process  are  in  theory  supposed  to  be  water 
tight,  but  in  actual  experience  it  is  found  to  be 
impossible  to  make  them  so,  and  as  a  consequence, 
under  ordinary  conditions  an  amount  of  seepage 
bearing  some  relation  to  the  extent  of  the  territory 
drained  is  permissible,  which  in  said  Pleasant  Bun 
sewer  would  amount  to  a  total  depth  in  the  sewer 
of  approximately  two  and  one-half  inches.  In  the 
construction  of  such  a  sewer,  it  is  of  the  highest 
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degree  of  importance  that  it  be  made  at  least  as 
nearly  water  tight  as  is  above  indicated,  that 
thereby  an  undue  amount  of  surface  water  may 
not  seep  or  flow  into  the  sewer,  and  that  such 
noxious  substances  may  be  prevented  from  escai>- 
ing,  which  facts,  as  well  as  said  facts  respecting  the 
design  and  purpose  of  said  sewer  were  well  known 
to  the  board,  engineer  and  contractor.  The  sand 
and  gravel  used  in  manufacturing  a  substantial 
number  of  said  pipes  contained  a  considerable 
amount  of  earth  and  loam,  which  pipes  were,  as  a 
consequence,  inferior  in  quality  and  more  suscep- 
tible to  the  penetration  of  water.  A  substantial 
number  of  pipes  with  broken  ends  were  used, 
leaving  openings  in  the  sewer,  ranging  from  slight 
to  about  three  inches  wide,  where  said  pipes  joined 
together  and  also  where  they  connected  with  the 
manholes,  which  openings  were  so  large  in  some 
instances  that  they  were  not  closed  in  the  process 
of  cementing  the  joints. 

When  the  contractor  reported  the  sewer  as 
completed,  said  reinforced  concrete  portion  of  it 
contained  a  number  of  leaky  joints,  and  a  number 
of  pipes  were  permitting  seepage  through  the  walk 
and  joints  thereof,  by  reason  of  which  the  city 
engineer  declined  to  approve  the  sewer,  and  re- 
ported to  the  property  owners  that  he  would  not 
approve  it  unless  about  3,000  feet  thereof  was 
removed  and  properly  constructed  or  the  joints 
thereof  caulked  with  lead  and  unless  and  until 
said  seepage  was  reduced  to  not  more  than  two 
and  one-half  inches.  Thereafter  the .  contractor 
made  an  ineffectual  effort  to  stop  the  openings  in 
the  walls  and  joints  of  said  sewer,  but,  notwith- 
standing such  effort,  water  continued  to  flow  in  said 
sewer  varying  from  four  inches  deep  at  the  upper 
end  to  ten  inches  deep  at  the  lower  end  of  said 
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reinforced  concrete  portion,  a  substantial  portion 
of  which  water  seeped  and  flowed  through  the 
cracks,  holes,  and  openings  in  the  walls  and  joints 
thereof.  The  engineer  inspected  the  sewer  after 
the  ineffectual  effort  to  repair  it,  and  thereafter 
on  September  23,  1909,  filed  said  report  With  said 
board,  wherein  he  recommended  that  the  sewer  be 
accepted.  This  report  was  in  part  to  the  effect 
that  the  gross  carrying  and  discharging  capacity  of 
the  sewer  was  13.75  cubic  feet  and  the  infiltration 
3.44  cubic  feet,  the  infiltration  therefore  being 
rather  more  than  one-fourth  of  the  gross  capacity; 
that,  notwithstanding  such  excessive  infiltration, 
the  capacity  of  the  sewer  was  sufficient  to  accom- 
modate the  territory  for  all  time  to  come;  that  for 
various  reasons  such  infiltration  would  steadily 
decrease  in  quantity.  At  or  before  the  time  when 
said  engineer  reported  the  completion  of  said  sewer 
as  aforesaid,  attorneys  representing  the  property 
owners,  in  whose  behalf  this  suit  is  brought,  met 
with  the  members  of  said  board  informally,  and 
said  members  thereupon  informed  said  attorneys 
that  no  further  steps  would  be  taken  in  said  pro- 
ceeding imtil  said  attorneys  had  received  prior 
notice  thereof,  but  that  said  report  was  acted  on 
and  said  primary  assessment  roll  adopted  as  aforesaid 
without  giving  any  notice  to  said  attorneys  and 
without  any  knowledge  on  the  part  of  said  attorneys, 
and  in  the  absence  of  said  attorneys,  and  when  no 
one  was  present  representing  the  property  owners. 
The  court  finds  that  the  board  in  accepting  the 
sewer  made  no  investigation  on  its  own  accoimt  as 
to  whether  the  work  had  been  properly  done,  but 
that  it  acted  on  the  judgment  of  the  engineer. 
The  court  finds  also  that  said  seepage  continued 
practically  the  same  in  nature  and  quantity  to  the 
time  of  the  trial,  and  that  said  sewer  can  be  repaired 
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by  caulking  the  open  joints  and  replacing  defective 
pipes,  and  that  thereby  it  would  be  rendered  service- 
able for  the  intended  uses  and  purposes.  The 
specifications  provided  that  as  a  prerequisite  to  the 
acceptance  of  said  work,  the  contractor  should  be 
required  to  make  and  file  an  affidavit  in  addition 
to  the  certificate  of  the  engineer,  to  the  effect  that 
the  work  had  been  completed  according  to  the  speci- 
fications. The  court  found  that  as  a  rule  the  board 
did  not  require  such  affidavit,  and  that  it  was  not 
required  or  made  in  this  case. 

Heretofore  in  this  opinion,  authorities  have  been 
cited  to  the  effect  that  the  acceptance  of  an  im- 
provement by  the  board  of  public  works, 

1.  after  its  completion,  is  conclusive  on  the 
property  owner  in  the  absence  of  fraud. 
Such  conclusive  effect  of  an  acceptance  extends  to 
the  character  of  the  work  done  and  material  used. 
LuXf  etc.f  Stone  Co.  v.  Donaldson  (1903),  162  Ind. 
481,  485,  68  N-  E.  1014.  But,  if  fraudulent  or 
procured  by  fraud,  it  is  reviewable.  Town  v.  Gor-- 
man,  supra;  Gorman  v.  Johnson,  supra. 

In  Lu^f  etc.y  Stone  Co.  v.  Donaldson,  supra,  it 
seems  to  be  held  that  such  an  acceptance  can  be 
impeached  only  on  account  of  the  fraud  of  the 
accepting  body  in  the  act  of  acceptance,  and  that 
the  prior  or  contemporaneous  fraudulent  conduct 
of  others  by  which  such  acceptance  is  induced  is  not 
sufficient  to  that  end,  the  reason  assigned  being 
that  the  complaining  parties  have  a  right  to  pre- 
sent to  such  accepting  body  every  legal  reason 
why  the  improvement  should  not  be  accepted,  in- 
cluding all  accusations  of  fraudulent  conduct  on  the 
part  of  the  engineer,  contractor,  etc.  At  least  on 
first  view,  a  later  case  (Gorman  v.  Johnson^  supra)  ^ 
seems  to  be  in  conflict  with  Lux,  etc.,  Stone  Co.  v. 
Donaldson.    In  the  former  it  is  said:     ''It  has  also 
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been  argued  that  the  only  fraud,  upon  proof  of 
which  the  order  of  acceptance  could  be  set  aside,  is 
the  fraud  of  the  board  of  trustees;  or,  in  other 
words,  that  a  judgment  can  be  set  aside  for  fraud 
by  the  court,  but  not  because  of  fraud  upon  the 
court  by  the  prevailing  party.  That  is  necessarily 
not  the  law/'  Gorman  v.  Johnson^  supra^  has  re- 
ceived the  approval  of  the  Supreme  Court  by  the 
denial  of  a  petition  to  transfer,  and  it  is  therefore 
recognized  as  sound  both  by  that  court  and  this. 

In  Zom  V.  Warren-Scharf  Co.  (1908),  42  Ind. 
App.  213,  84  N.  E.  509,  an  explanation  of  Lux,  etc., 
Stone  Co.  v.  Donaldson,  supra,  is  suggested  to  the 
effect  that  the  attack  there  was  collateral.  The 
attack  in  Gorman  v.  Johnson,  supra,  was  direct, 
and  such  is  the  nature  of  the  attack  here.  Perhaps 
it  is  well  also  to  call  attention  to  the  scope  of  the 
hearing  afforded  by  the  statute  under  which  Lux, 
etc.,  Stone  Co.  v.  Donaldson,  supra,  was  decided, 
as  cited  and  construed  therein.  While  doubtless, 
independent  of  statute,  the  board  would  have 
authority  to  grant  a  more  comprehensive  hearing, 
the  statute  involved  here,  and  also  in  Gorman  v. 
Johnson,  supra,  provides  for  a  hearing  at  the  stage 
of  the  proceedings  under  consideration  only  on  the 
question  of  the  amoimts  of  the  assessments  and 
of  special  benefits.  There  is  no  provision  for  an 
appeal,  but  a  landowner  feeliug  aggrieved  may 
obtain  a  review  of  his  assessment  on  petition  to  the 
circuit  coiu-t.  §8725  Bums  1908,  §8725  Bums 
1914,  Acts  1907  p.  563. 

The  finding  here  does  not  show  actual  fraud  on 
the  part  of  said  board  ui  accepting ,  said  work  as 
completed,  or  that  such  acceptance  was  induced 
by  positive  fraud  on  the  part  of  the  engineer, 
contractor,  or  other  person.     However,  an  action- 
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able  grievance  can  not  be  based  on  the  mere 

10.  fact  of  fraudulent  or  wrongful  conduct  in  a 
completed  act.  XTnless  such  conduct  re- 
sults in  injury  to  the  complaining  party,  no 
action  can  be  maintained.  It  therefore  follows 
that  the  injury  is  a  very  substantial  part  of  such  a 
cause  of  action.     In  fact  the  injury  may  be  so  grave 

as  to  force  the  conclusion  that  the  unex- 

11.  plained  conduct  that  caused  it  is  fraudulent. 
Such  fraudulent  conduct  so  deduced  is  known 

as  constructive  fraud  or  fraud  in  law.  It  may 
exist  in  the  absence  of  any  real  purpose  or  intention 
to  do  a  wrong  or  to  inflict  an  injiuy.  It  consists 
in  ''an  act  which  the  law  declares  to  be  fraudulent 
without  inquiring  into  the  motive."  20  Cyc  9. 
An  inference  of  fraud  can  not  be  deduced 

12.  from  the  mere  fact  that  the  improvement 
does  not  comply  strictly  with  the  specifica- 
tions.    As  indicated  earlier  in  this  opinion,  a  sub- 
stantial compliance  satisfies  the  law.     In  determin- 
ing  whether   there   has   been   such   a  sub- 

13.  stantial  compliance  as  repels  an  inference  of 
fraud,   some  latitude  must  be  allowed  for 

the  exercise  of  judgment  on  the  part  of  the  board, 
as  otherwise  to  give  the  board  the  power  to  accept 
would  be  empty  and  useless.  The  power  to  accept 
then  of  necessity  includes  a  right  to  exercise  a  dis- 
cretion, but  such  discretionary  power  is  not  so 
broad  as  to  authorize  the  board  to  bind  the  property 
owner  by  an  acceptance  of  a  work  entirely  different 
from  that  required  by  the  contract  or  one  that  is 
totally  worthless.  Elliott,  Roads  and  Streets  (2d 
ed.)  §586.  "Much  depends  upon  whether  or  not 
the  improvement,  as  made,  is  such  as  to  answer 
the  intended  purposes — ^as  to  whether  or  not  the 
work,  as  done,  will  affect  the  usefulness  of  the  im- 
provement— and  upon  an  answer  to  the  question 
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as  to  whether  the  departure  has  been  to  the  prej- 
udice of  the  property  owner."  McCain  v.  City 
(1905),  128  Iowa  331,  103  N.  W.  979;  Gage  v. 
People,  supra  (Ed.  note,  p.  923);  Page  &  Jones, 
Taxation  by  Assessment  §537. 

There  are  defects  in  the  sewer  here,  for  the  ex- 
istence of  which  no  excuse  is  offered  or  found. 
As   to  some   of  them  it  would  seem   that 

14.  there  could  be  no  excuse.  Thus,  in  the 
place  of  using  pure,  clean,  sand  and  gravel 
of  the  quality  specified,  sand  and  gravel  containing 
considerable  portions  of  earth  and  loam  were  used 
in  the  manufacture  of  a  number  of  pipes.  The  trial 
court  found  as  a  fact  that  such  sewer  pipes  so  manu- 
factured were  inferior  in  quality.  The  contractor 
was  bound  to  know,  and  said  engineer  and  the 
inspectors  that  assisted  him  should  have  known  of 
the  use  of  said  impure  material  and  of  the  con- 
sequent effect.  Broken  and  cracked  pipes  were 
used,  and  as  a  result  there  were  openings  in  the 
sewer.  In  some  cases  the  joints  were  not  closed  by 
being  cemented.  It  is  foimd  as  a  fact  that  the 
board,  engineer,  and  contractor  knew  it  to  be  of 
the  highest  degree  of  importance  that  a  sewer  such 
as  this  be  constructed  so  as  to  exclude  surface 
water,  at  least  in  excess  of  the  amoimt  found  to  be  per- 
missible. By  calculation  it  may  be  ascertained  that 
such  permissible  amount  is  about  four  and  one-half  per 
cent,  of  the  capacity  of  the  sewer,  while  the  actual 
amoimt  of  seepage  as  reported  to  the  board  by  the 
engineer  is  in  excess  of  twenty-five  per  cent,  of  such 
capacity.  The  board,  with  knowledge  of  such  fact 
and  that  said  principle  found  to  be  of  the  highest 
degree  of  importance  was  thereby  violated,  accepted 
the  sewer. 

The  trial  court  finds  that  said  sewer  can  be 
properly  completed  by  cementing  the  joints,  etc., 
and  that  it  will  then  be  serviceable.     The  board 
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should  have  required  this  to  be  done  before  ac- 
cepting the  work.  Under  the  circumstances,  we 
hold  that  the  acceptance  of  the  sewer  as  complete 
is  not  binding  on  the  complaining  property  owners. 
See  the  following:  McCain  v.  City^  supra;  City  of 
Marytdllej  ex  rel.  Bank  v.  Lippman  (1910),  supra; 
4  McQuillan,  Municipal  Corp.  §1929;  Tredwell 
y.  City  (1896),  11  App.  Div.  224,  43  N.  T.  Supp. 
458;  Meyers  v.  Wood^  supra;  Eiermann  v.  Mil- 
waukee,  supra. 

It  may  be  said  that  the  argument  supporting 
our  conclusion  that  on  accoimt  of  said  unskillful 
work,  and  the  use  of  the  improper  material,  the 
contract  has  not  been  performed,  applies  with  equal 
or  greater  force  to  the  fact  that  such  reinforced 
concrete  pipes  were  substituted  for  such  mono- 
lithic work.  Ordinarily  this  would  be  true,  but 
the  facts  found  by  the  court  are  suflBicient  to  justify 
said  change  in  the  method  of  construction,  especially 
since  the  court  foimd  in  substance  that  the  sub- 
stituted form  of  construction  is  as  good  as  the 
specified,  where  the  work  is  properly  done. 

The  tenth  conclusion  of  law  is  to  the  effect  that 
Lizzetta  Alsmeier  and  said  sixty  other  appellants 
are  estopped  from  contesting  said  assessment  roll. 
Such  estoppel  is  based  on  facts  found  by  the  court 
respecting  each  appellant,  and  deemed  by  the  trial 
court  sufficient  to  establish  that  each  appellant 
respectively  had  knowledge  of  said  change  in  method 
of  construction,  and  neglected  seasonably  to  protest 
against  such  change.  Under  our  holding  that  the 
special  existing  circumstances  j  ustifled  the  use  of  such 
reinforced  concrete  construction,  the  facts  foimd  as 
constituting  such  estoppel  become  unimportant. 
There  is  no  answer  presenting  the  issue  of  estoppel 
as  directed  against  the  fact  of  unskillful  work  and 
the  use  of  poor  material,  resulting  in  a  defective 


MAY  TERM,  1916.  256 


Alsmeier  v,  Adams — 62  Ind.  App.  219. 


sewer.  Assuming,  however,  that  such  issue  is 
presented,  the  facts  found  are  not  sufficient  as  a 
basis  for  a  conclusion  of  estoppel  as  against  such 
defective  sewer,  resulting  from  unskillful  work  and 
poor  material,  as  aforesaid. 

The  facts  are  fully  found  by  the  court,  and  as  a 
consequence  it  is  not  necessary  that  there  be  a  new 
trial  on  reversal.  If  said  acceptance  be  set  aside, 
an  opportunity  will  thereby  be  afforded  the  repre- 
sentatives of  the  contractor  to  complete  the  sewer 
as  indicated  by  the  finding.  Thereafter,  in  any 
proceeding  to  procure  the  acceptance  of  the  sewer 
as  completed,  the  matter  of  any  saving  to  the  con- 
tractor, if  any,  by  reason  of  the  cost  of  said  sub- 
stituted method  of  construction,  as  compared  with  the 
cost  of  thespecified  construction,  under  ordinary  con- 
ditions, can  be  adjusted.  Criiwell  v.  Boards  etc.^  supra. 

For  error  in  the  first  and  tenth  conclusions  of  law, 
and  consequent  error  in  the  ninth,  the  cause  is 
reversed,  with  instructions  to  restate  the  conclusions 
to  the  effect  that,  under  the  circumstances  presented 
by  the  finding,  the  board  of  public  works  must  be 
held  by  its  subsequent  conduct  to  have  ratified  the 
substitution  of  such  reinforced  concrete  construction 
for  such  monolithic  construction,  and,  having  so 
done,  it  acted  within  its  authority  under  the  special 
ckcumstances  presented  by  the  finding;  that  for 
unsMllful  work  and  the  use  of  poor  material,  result- 
ing in  a  defective  sewer,  as  shown  by  the  finding,  the 
acceptance  of  said  sewer  and  the  making  of  said 
primary  assessment  roll  and  all  subsequent  proceed- 
ings thereon  should  be  set  aside  as  against  plaintiffs 
and  others  for  whom  this  action  is  brought  as  afore- 
said, being  said  Lizzetta  Alsmeier  and  said  sixty 
other  appellants  and  Margaret  E.Adams  and  said 
170  other  appellees;  that  the  costs  should  be  taxed 
one-half  thereof  against  said  Margaret  E.  Adams 
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and  said  170  other  appellees,  aad  one-half  thereof 
against  appellees  Kuhn  and  Defrees,  administrators. 

On  Petition  fob  Beheabino. 

Caldwell,  J. — Margaret  E.  Adams  and  the  170 
other  appellee  proi)erty  owners,  hereinafter  desig- 
nated as  appellees,  in  whose  favor  judgment  was 
rendered  by  the  trial  court,  appearing  specially  to 
that  end,  have  petitioned  for  a  rehearing  and  moved 
for  a  modification  of  the  mandate  entered  on  this 
appeal.  The  basis  of  the  combined  petition  and 
motion  by  which  such  relief  is  sought,  stated  gener- 
ally, is  as  follows:  That  the  sole  foimdation  of  this 
appeal  as  prosecuted  by  appellants  is  the  alleged 
error  of  the  trial  court  in  stating  its  tenth  conclusion 
of  law;  that  appellees  filed  in  this  court  a  confession 
of  error  as  to  said  coilclusion,  whereby  this  court 
acquired  jiuisdiction  over  the  persons  of  appellees 
only  for  the  purpose  of  adjudicating  respecting  the 
correctness  of  such  conclusion;  that  cross-errors 
were  subsequently  assigned  by  appellees  Kuhn  and 
Defrees,  administrators,  hereinafter  designated  cross- 
appellants,  but  that  appellees  were  not  served  with 
notice  of  the  same,  and  they  did  not  appear  thereto, 
and  consequently  that  this  court  did  not  acquire 
jurisdiction  over  appellees  in  their  relation  to  such 
cross-errors.  Appellees  ask  as  relief  that  on  a  re- 
hearing being  granted,  the  court  modify  the  man- 
date by  striking  therefrom  all  that  relates  to  appell- 
ees. In  aid  of  the  petition  and  motion  the  following 
facts  sustained  by  the  record,  except  as  otherwise 
indicated  by  us,  are  brought  to  oiir  attention:  The 
judgment  of  the  trial  court  consists  of  three  para- 
graphs or  specifications:  By  the  first  specification, 
which  is  based  on  the  ninth  conclusion  of  law,  the 
city  of  Indianapolis,  its  officers  .and  agents,  the  con- 
tractor, and  all  persons  claiming  under  or  through 
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him,  axe  perpetu-ally  enjoined  from  taking  any  steps 
to  X3ollect  assessments  against  the  respective  proper- 
ties of  appellees  on  account  of  said  sewer,  and  the 
respective  titles  of  appellees  in  and  to  said  properties 
are  quieted  as  against  any  lien  or  claim  on  account 
of  said  sewer  or  arising  out  of  said  assessments. 
By  the  second  specification,  which  is  based  on  the 
tenth  conclusion  of  law,  it  is  adjudged  in  effect  that 
appellants  are  not  entitled  to  a  decree  restraining 
and  enjoining  the  collection  of  said  sewer  assess- 
ments as  made  against  their  respective  properties, 
or  quieting  their  title  to  such  properties  as  against 
such  assessments.  The  foundation  of  this  specifica- 
tion is  estoppel.  By  the  third  specification  the  costs 
are  adjudged  against  the  contractor  and  the  city, 
except  that  the  costs  made  by  each  appellant  are 
adjudged  against  him. 

Further  facts  brought  to  our  attention  respecting 
steps  taken  in  1913  are  as  follows:  On  June  11, 
appellants  served  appellees  with  notice  of  appeal. 
On  June  14,  appellants  filed  the  transcript  and 
proofs  of  notice  and  assigned  error,  and  at  the  same 
time  appellees  confessed  error.  As  we  have  said, 
the  sole  error  assigned  by  appellants  challenged  the 
tenth  conclusion  of  law.  The  confession  of  error 
as  filed  was  several  in  form,  and'Was  to  the  effect 
that  each  appellee  confessed  that  as  far  as  he  was 
informed  or  knew,  appellants'  assignment  of  error 
was  true,  and  that  the  court  did  err  in  said  conclu- 
sion. Wherefore,  each  appellee  declined  to  defend 
this  cause  on  appeal,  and  asked  that  no  costs  be 
taxed  against  him.  Appellants'  assignment  of  error 
is  signed  by  one  of  the  attorneys  who  afterwards 
filed  briefs  in  behalf  of  appellants.  The  confession 
of  error  is  signed  by  other  attorneys.  On  July  22,  ap- 
pellants' briefs  were  filed.  On  September  5,  the  cross- 
Vol.  62—17 
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appellants  assigned  oross-errors  and  filed  their  briefs 
in  answer  and  on  their  cross-errors.  Appel- 
lants filed  their  reply  briefs  and  in  answer  on  the 
cross-errors  September  30.  November  1,  the  cross- 
errors  were  amended  on  petition  filed  October 
6,  and  permission  granted  over  opposition  October 
29.  Appellees  were  not  served  with  notice  on  the 
cross-errors  or  of  the  assigning  thereof,  and  in  no 
manner  appeared  thereto,  save  as  hereinafter  set  out, 
and  hence  the  argument  that  this  court  has  not  ac- 
quired jurisdiction  over  the  persons  of  appellees 
to  render  any  decision  based  on  the  oross-errors 
aflPecting  their  interests.  It  therefore  becomes  neces- 
sary to  ascertain  what  relation  appellees  bear  to  the 
subject-matter  of  the  cross-errors,  and  what  atjti- 
tude  they  have  assimied  on  this  appeal,  and  espe- 
cially respecting  the  cross-errors.  The  cross-errors 
are  to  the  eflPect  that  the  court  erred:  (1)  In  over- 
ruling the  demurrer  to  the  complaint;  (2, 3, 4,  and  5 
respectively)  that  the  court  erred  in  the  first,  second, 
seventh  and  ninth  conclusions  of  law  respectively. 
The  substance  of  the  first,  ninth  and  tenth  conclusions 
of  law  is  set  out  in  the  original  opinion.  The  second 
is  to  the  effect  that  the  act  of  the  city  officers  in 
extending  the  assessment  roll  on  account  of  said 
sewer  and  in  entering  it  on  the  books  of  the  city 
treasurer  was  wrongful  and  void  as  to  all  property 
owners  who  made  seasonable  objection  to  the  manner 
in  which  the  sewer  was  constructed;  and  the  seventh, 
that  the  mere  fact  that  the  properties  of  certain 
parties  who  were  property  owners  had  been  connect- 
ed with  the  lateral  sewers  which  empty  into  the 
Pleasant  Run  interceptor  sewer  does  not  constitute 
such  an  acceptance  of  the  sewer  as  to  preclude  such 
parties  from  contesting  the  assessment  against  their 
respective  properties.  In  then*  relation  to  appel- 
lants and  appellees,  it  is  apparent  without  elabora- 
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tion  that  the  eiror  and  crosa-errors  assigned  involve 
their  interests  as  follows:  That  the  tenth  conclusion 
of  law  and  the  error  assigned  thereon  by  appellants 
affect  appellants  alone;  that  the  ninth  conclusion 
of  law  and  cross-errors  assigned  thereon  affect  ap- 
pellees  alone;  that  the  first,  second,  and  seventh 
conclusions  and  cross-errors  assigned  thereon  and 
cross-error  assigned  on  the  ruling  on  the  demurrer 
to  the  complaint  might  affect  both  appellants  and 
appellees;  that  is,  appellants  and  appellees  alike  were 
interested  in  sustaining  the  ruling  on  the  demurrer 
to  the  complaint,  and  the  action  of  the  court  in 
deducing  the  first,  second  and  seventh  conclusions, 
but  the  ninth  conclusion,  which  related  only  to 
appellees,  did.  not  particularly  concern  appellants, 
and  the  tenth  conclusion,  which  related  only  to 
appellants,  did  not  particularly  concern  appellees. 
Appellants  and  appellees  indicated  their  attitude 
towards  the  ninth  and  tenth  conclusions,  in  that 
appellants  did  not  challenge  the  former  on  their 
appeal,  and  appellees  confessed  error  as  to  the  latter. 

Such  being  the  condition  of  the  appeal,  it  is  urged, 
as  indicated,  that  notice  to  appellees  of  the  assign- 
ing of  cross-error  was  a  prerequisite  to  juris- 

15.  diction  over  their  persons.  If  appellees 
appeared  to  the  cross-errors,  or  to  the  appeal 
in  its  relation  to  the  cross-errors,  it  thereby  becomes 
unimportant  whether  they  were  served  with  such 
notice.  We,  therefore,  proceed  to  determine  whether 
there  has  been  such  an  appearance. 

If  there  has  been  such  an  appearance  by  appellees, 
it  consists  in  the  nature  and  contents  of  the  brief  filed 
September  30,  1913,  and  denominated  "Reply  Brief 
of  Appellants."  This  brief  is  in  reply  to  the  answer 
brief  filed  in  behalf  of  the  cross-appellants  on  appel- 
lants' assignment  of  error,  and  also  in  answer  to  the 
argfument  contained  in  that  brief  in  support  of  the 
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assignment  of  cross-error.  In  so  far  as  concerns 
the  cross-errors,  the  "Reply  Brief  of  Appellants"  in 
the  main  is  directed  against  assignments  Nos.  1,  2, 
3,  and  4.  As  we  have  indicated,  the  nature  of  these 
assignments  is  such  that,  if  sustained,  two  results 
would  follow:  (1)  The  judgment  appealed  from 
would  not  necessarily  be  reversed,  even  though 
the  tenth  conclusion  of  law  considered  alone  were 
erroneous;  (2)  the  foundation  supporting  the  ninth 
conclusion  of  law  would  be  undermined  so  that  it 
could  not  stand  if  challenged  by  an  assignment. 

The  fact  of  the  first  result  justified  counsel  as 
representatives  of  appellants  alone  in  defending 
against  said  assignments,  and  they  could  not  thereby 
be  held  as  representing  appellees,  even  though  the 
nature  of  such  defense  was  such  as  appellees  might 
well  make  in  their  own  behalf  as  against  such  assign- 
ments. But  said  brief  is  broader  than  as  indicated. 
It  contains  a  complete  argument  in  support  of  the 
ninth  conclusion  of  law  challenged  by  the  fifth 
assignment  of  cross-error,  and  in  which  appellees 
alone  are  interested.  Thus,  on  page  4  of  such  brief 
counsel  declare  their  purpose  to  champion  the  cause 
not  only  of  appellants,  but  also  of  appellees,  using 
the  following  language:  "So  far  as  questions  relating 
to  the  reversal  of  the  judgment  in  favor  of  cross- 
appellants  are  concerned,  the  interests  of  the  171 
appellees  who  recovered  judgment  pursuant  to  the 
ninth  conclusion  of  law,  and  the  63  appellants  who 
were  denied  relief,  pursuant  to  the  tenth  conclusion 
of  law,  are  identical,  and  the  argument  in  favor  of 
appellants  on  the  cross-errors  is  also  in  favor  of  the 
171  coparties  in  the  trial  court  who  are  appellees 
here."  Under  the  head  of  "Propositions  Relied 
On",  coimsel  by  proposition  No.  8  on  page  7  declare 
their  purpose  to  uphold  the  ninth  conclusion  of  law 
by  upholding  the  first  conclusion.    As  stated,  peti- 
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tioning  appellees  alone  are  interested  in  sustaining 
the  ninth  conclusion.  On  page  35  an  argument  is 
advanced  in  behalf  of  appellees  to  the  effect  that 
Kuhn  is  not  shown  to  have  any  interest  in  the  sub- 
ject-matter of  the  litigation,  and  that  in  the  absence 
of  such  interest  he  could  not  appeal  from  the  judg- 
ment rendered,  in  favor  of  the  petitioning  appellees, 
"which  was  that  171  of  the  appellees  recover  costs 
and  an  injimction  against  Defrees  and  others." 
In  the  case  at  bar,  an  injunction  was  entered  in 
favor  of  the  appellees  only.  On  page  39  counsel 
argue  in  justification  of  the  injunction,  and  that 
authorities  cited  by  the  cross-appellants  do  not 
mitigate  against  the  trial  court's  decision  that  the 
injunction  issue.  On  page  56  counsel  state  a  prop- 
osition in  support  of  the  ninth  conclusion  of  law 
which  is  the  immediate  foundation  of  the  judgment 
in  favor  of  appellees,  and  the  brief  closes  with  a 
gumming  up  in  support  of  all  the  conclusions  of  law 
challenged  by  the  cross-errors.  It  thus  appears  that 
the  cause  of  appellees  in  its  relation  to  the  cross- 
errors  was  in  fact  fully  presented  for  the  considera- 
tion of  this  court,  with  no  sort  of  an  intimation  that 
appellees  were  not  thereby  making  a  full  appearance. 
On  such  presentation  this  court,  as  appears  from  the 
original  opinion,  considered  and  decided  aU  the 
questions  material  to  a  complete  determination 
of  the  issues  arising  on  both  the  errors  and  the  cross- 
errors  assigned. 

An  attorney  as  a  member  of  the  firm  whose  name 

appears  signed  as  attorneys  for  appellees  to  said 

confession  of  error,  which  firm  represented 

16.    both  appellants  and  appellees  in  the  trial  court, 

and  signed,  filed  and  presented  the  motion  for 

a  new  trial  and  reserved  exceptions  to  the  conclusions 

of  law  for  appellants,  supports  the  petition  for  a 

rehearing  and  the  motion  to  modify  the  mandate  by 
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his  affidavit.  This  affidavit  recites,  among  other 
things,  that  his  .firm  represented  the  petitioning 
appellees  in  the  trial  court;  that  as  a  member  of 
such  firm,  he  signed  its  name  to  the  said  confession 
of  errors,  and  that  thereafter  neither  he  nor  said 
firm  took  any  part  in  the  conduct  of  the  appeal,  or  in 
defending  it  in  behalf  of  appellees  or  otherwise. 
There  is  no  statement  in  said  affidavit,  and  it  does 
not  otherwise  appear,  that  said  other  attorneys  who 
prepared  and  filed  said  reply  brief  did  not  have 
authority  to  brief  the  cause  in  behalf  of  appellees. 
It  is  improbable,  if  not  inconceivable,  that  they 
would  do  so  and  thereby  procure  this  court  fully 
to  consideir  the  cause  in  its  relation  to  said  appellees 
in  the  absence  of  such  authority.  In  any  event  the 
fact  remains  undisputed  and  indisputable  that  the 
attorneys  last  mentioned  did  brief  the  appeal  in 
full  and  in  the  interest  of  appellees.  The  contrary 
not  appearing,  it  is  presumed  that  they  had  author- 
ity to  do  so.  2  R.  C.  L.  325;  6  Cyc  488,  and  cases. 

The  brief  being  on  the  merits  of  the  cause,  and 
filed  pursuant  to  such  presumed  authority,  con- 
stituted an  appearance.  It  follows  that  the  petition 
for  a  rehearing  should  be  denied,  and  the  motion  to 
modify  overruled. 

Petition  for  a  rehearing  denied,  and  motion  to 
modify  the  mandate  is  overruled. 

Note.— Reported  in  105  N.  E.  1033,  109  N.  E.  58.  Authority  of 
attorney  to  bind  client,  76  Am.  Dec.  256;  30  Am.  Rep.  358;  6  C.  J. 
631;  4  Cyc  928. 
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Terre  Haute  Paper  Company  v.  Terre  Haute 

Water  Works  Company. 

[No.  8,531.    Filed  November  2,  1915.    Rehearing  denied  April  18, 

1916.    Transfer  denied  June  2,  1916.] 

1.  Appbal. — Moot  Question. — Suit  to  Restrain  Act  Done. — ^Because 
of  a  dispute  as  to  water  rates,  defendant  threatened  to  out  off  the 
water  supply  for  plaintiffs  automatic  sprinkler  system,  a  fire  pro- 
tection device,  and  suit  was  brought  to  restrain  such  action.  After 
the  filing  of  the  suit  and  pending  appeal,  the  defendants  did  cut 
off  such  water  supply,  and  then,  on  the  appeal,  argued  that  only  a 
moot  question  was  presented.  Hdd,  that  the  question  did  not 
become  moot,  as  the  court  had  ample  power  to  compel  the 
defendant  to  furnish  plaintiff  water,  and  can  not  be  deprived  of 
jurisdiction  by  the  commission  of  the  wrongful  act  complained  of 
after  the  filing  of  the  suit  and  pending  appeal,    p.  268. 

2.  Waters  and  Watercourses. — Public  Water  Supply. — Duty 
of  Company. — In  obtaining  and  accepting  a  contract  with  a  munici- 
pality to  supply  it  and  its  inhabitants  with  water  for  domestic 
use  and  fire  protection  a  water  company  becomes  impressed  with 
a  public  duty  to  furnish  a  supply  which  shall  be  equal  to  all  emer- 
gencies which  may  reasonably  be  anticipated,  such  as  unusual 
droughts  and  conflagrations  and  to  meet  the  enlarged  demand 
incident  to  the  increasing  population  of  the  municipality,  pp.  270, 
272, 

3.  Injunction.  —  Inefficient  Injunction. — Granting. — Where  the 
order  of  the  court  could  not  correct  the  mischief  complained  of,  an 
injunction  will  not  be  granted,     p.  27 1. 

4.  Waters  and  Watbrcourses. — Public  Water  Supply. — Duty  of 
Company. — Fire  Protection.— Ordinance. — A  municipal  ordinance 
authorized  a  company  to  operate  a  system  of  water-works  to  supply 
the  city  and  its  inhabitants  with  water  and  provided  that  a  schedule 
of  water  rates  be  established  by  agreement  or  by  arbitration. 
Pursuant  to  this  ordrnance  there  was  established  a  schedule  of 
rates  to  be  charged  the  several  classes  of  consumers,  and  it  was 
determined  that  various  kinds  of  shops  and  factories  should  pay, 
at  meter  rates,  for  the  estimated  quantity  of  water  consumed  where 
meters  were  not  used.  The  plaintiff  installed  in  its  paper  mill  an 
automatic  sprinkler  system,  a  new  fire  protection  device,  and  upon 
its  refusal  to  install  at  its  own  expense  water  meters  to  measure 
the  water  consumed  and  to  pay  a  fixed  sum  in  addition  to  the  meter 
rates,  the  water  company  threatened  to  cut  off  the  supply,  and  the 
plaintiff  brought  suit  to  enjoin  such  action,  asserting  that  under  the 
contract  with  the  city  the  defendant  was  obligated  to  supply 
water  at  meter  rates,  the  quantity  consumed  to  be  estimated  and 
there  was  no  right,  under  the  ordiDance,  to  insist  upon  the  instaJla- 
tion  of  meters.    Plaintiff  also  contended  that  the  installation  of 
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meters  would  imi>air  the  efficiency  of  the  fire  protection  afforded 
by  the  sprinkler  system.  Hdd,  that  the  water  company  was 
obliged  to  furnish  plaintiff  with  water  at  meter  rates,  the  quantity 
consumed  to  be  estimated,  and  that  the  ordinance  did  not  require 
the  installation  of  meters,  p.  272. 
6.  Waterb  anb  Watbrcoitrses. — Public  Water  Company. — 
DiUy. — A  water  company,  operating  under  a  contract  with  a  city 
to  supply  it  and  its  inhabitants  with  water  for  domestic  uses  and 
for  fire  protection,  is  chargeable  with  the  knowledge  that  new  and 
improved  devices  for  protection  from  fire  are  constantly  being 
devised,  and  the  mere  fact  that  such  improved  apparatus  enables 
a  property  owner  to  protect  his  proi>erty  from  fire  at  a  lessened  cost 
is  no  ground  for  increasing  the  price  for  furnishing  the  service 
which  the  water  comjMiny  has  contracted  to  provide,    p.  273. 

6.  Waters  and  Watercourses. — Pvhlic  Water  Supply. — Action 
to  Protect  Water  Rights. — Evidence, — ^The  fact  that  a  water  company 
and  plaintiff  entered  into  a  special  contract  for  water  service  at 
a  rate  different  from  that  provided  in  the  schedule  established  by 
the  city  ordinance  was  not  evidence  that  the  water  company  had 
the  right  and  authority,  imder  its  contract  with  the  city,  to  desig- 
nate certain  kinds  of  service  as  a  special  service  for  which  it  might 
charge  a  greater  rate  than  that  provided  for  in  the  ordinance, 
p.  273. 

7.  Waters  and  Watercotjrbes. — Public  Water  Supply  Company, — 
Franchise. — Rights. — ^A  public  service  corporation  has  only  suoh 
rights  as  its  franchise  defines,    p.  274. 

From  Vigo  Circuit  Court;  James  P.  Bughes^ 
special  judge. 

Action  by  the  Terre  Haute  Paper  Company 
against  the  Terre  Haute  Water  Works  Company. 
From  a  judgment  for  the  defendant,  the  plaintiff 
appeals.     Reversed. 

StimsoUj  Stimson^  Hamil  &  Davis  sind  McNvU^ 
WaUace  &  Sanders^  for  appellant. 
Lamhy  Beasley,  Dovthitt  &  Crav^ord^  for  appellee. 

Shea,  C.  J. — This  action  was  brought  by  appel- 
lant, Terre  Haute  Paper  Company,  against  appellee 
to  enjoin  the  latter  from  interrupting  the  flow  of 
water  from  its  water  works  to  appellant's  paper  mill. 
The  court  rendered  judgment  that  appellant  was 
not  entitled  to  the  equitable  relief  sought  and  that 
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appellee  recover  costs.  The  errors  assigned  and 
relied  on  for  a  reversal  are:  (1)  The  overruling  of 
appellant's  demurrer  to  the  second  paragraph  of 
appellee's  answer;  (2)  error  of  the  court  in  ruling 
that  the  Hon.  James  P.  Hughes  had*  jurisdiction 
to  hear  and  try  the  cause  as  special  judge,  and 
in  overruling  appellant's  objection  to  said 
Hughes  acting  as  special  judge;  (3)  error  of  the 
court  in  its  conclusions  of  law  stated  on  the  special 
findings  of  fact  made;  (4)  the  overruling  of  appel- 
lant's motion  for  a  new  trial;  for  judgment  on  the 
special  findings  of  fact  notwithstanding  the  con- 
clusions of  law;  and  for  judgment  on  the  evidence 
notwithstanding  the  special  findings  of  fact  and  con- 
clusions of  law. 

Briefly,  the  complaint  charges  in  substance  that 
on  March  21,  1871,  the  city  of  Terre  Haute  adopted 
an  ordinance  authorizing  appellee  to  operate  a  sys- 
tem of  water-works  to  supply  the  city  and  its  inhabi- 
tants with  water,  and  for  that  purpose  to  lay  pipes 
in  all  the  streets  of  the  city;  that  said  ordinance  re- 
quires that  appellee  shall  maintain  a  high  pressure 
of  water  in  said  pipes  for  the  purpose  of  extinguish- 
ing fires,  and  shall  furnish  the  citizens  upon  the 
several  streets  along  which  pipes  may  be  laid, 
such  quantity  of  water  as  they  may  desire,  for 
which  it  shall  have  the  right  to  charge  a  sum  fixed 
by  a  schedule  of  rates  of  charges  to  be  established 
by  agreement  between  it  and  the  city,  or  by  arbitra- 
tion; that  pursuant  to  the  provisions  of  said  ordi- 
nance, a  schedule  of  rates  of  charges  was  established 
in  the  manner  prescribed,  which  is  stiU  in  force;  that 
said  schedule  fixes  the  rates  of  charges  for  water  for 
certain  uses  and  purposes  specified  in  the  schedule, 
and'  also  a  scale  of  rates  for  water  when  meters  are 
used,  and  further  provides  that,  in  case  of  manuf act- 
uries  of  all  kinds  not  specified  and  for  all  purposes  not 
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provided  for  therein  or  in  any  ordinance  of  said  city, 
and  when  meters  are  not  used,  there  should  be 
charged  meter  rates  on  the  estimated  quantities 
used;  that  appellant  is  a  manufactiu*er  of  paper 
and  has  a  paper  mill  located  in  the  city  of  Terre 
Haute  upon  a  street  along  which  appellee  has  laid 
and  is  maintaining  a  pipe  which  is  a  part  of,  and  is 
connected  with  its  system  of  water-works;  that  ap- 
pellant has  now,  and  for  several  years  has  had  in  its 
paper  mill,  a  system  of  pipes  and  automatic  fire 
extinguishers  connected  with  appellee's  pipes  in  said 
street,  through  which  water  is  delivered  to  it  without 
the  use  of  a  meter,  and  desires  to  continue  the  use  of 
said  water  for  extinguishing  fires  by  said  automatic 
fire  extinguishers,  and  for  no  other  purpose ;  that  the 
risk  of  fire  in  paper  mills  is  very  great,  and  fire  in- 
surance at  any  practicable  rate,  by  responsible 
insurance  companies,  can  only  be  obtained  by  ap- 
pellant on  its  mill  on  condition  that  a  system  of 
automatic  fire  extinguishers  shall  be  maintained 
therein,  supplied  with  water  under  high  pressure  and 
through  pipes  unobstructed  by  meters  or  any  device 
which  would  retard  or  diminish  the  flow  of  water  to 
said  extinguishers ;  that  appellant  is  carrying  a  large 
insurance  upon  said  mill,  which  would  be  liable  to 
immediate  cancellation  in  case  any  meter  should  be 
installed  for  the  measurement  of  the  water  delivered 
to  the  fire  extinguishers;  that  paper  mills  are  not 
specified  in  the  schedule  of  rates  of  charges  for  water 
furnished  by  appellee,  nor  is  there  any  specified  rate 
fixed  for  the  use  of  water  for  the  purpose  of  fire  pro- 
tection in  paper  mills  or  other  private  establish- 
ments, or  for  use  by  automatic  fire  extinguishers; 
nor  is  there  any  ordinance  fixing  a  rate  in  such  cases ; 
that  appellant  is  ready  and  willing  to  pay  the  meter 
rates  established  by  the  schedule,  for  the  estimated 
amount  of  water  furnished  by  appellee  and  used  by 
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it  in  the  mill ;  that  appellee  now  unlawfully  demands 
that  appellant  shall  at  its  own  expense  install  meters 
at  the  mill  for  the  measiu*ement  of  the  water  deliver- 
ed to  the  fire  extinguishers,  and  pay  therefor  $300 
a  year  as  a  fixed  charge,  and  meter  rates  in  addition 
thereto  for  all  water  used,  whether  any  water  is  used 
or  not,  and  is  unlawfully  threatening  to  shut  off  the 
water  supplied  to  said  fire  extinguishers  unless  ap- 
pellant shall  comply  with  said  unlawful  demand; 
that  the  installation  of  the  meters  would  be  an 
initial  expense  to  appellant  of  about  $100  and  the 
same  would  retard  and  diminish  the  flow  of  water  to 
the  extinguishers  and  increase  the  danger  of  the 
destruction  of  said  mill  by  fire;  that  appellant's 
insurers  have  threatened  to  and  will  cancel  appel- 
lant's insiu*ance  on  the  mill  in  case  the  meters  are  put 
in;  that  appellant  has  refused  to  comply  with  ap- 
pellee's demand  and  appellee  has  threatened  to  and 
will  cut  off  the  water  supply  unless  restrained  from 
doing  so  by  order  of  the  court  before  notice  can  be 
given  and  a  final  hearing  had  herein.  Appellant 
prays  for  a  temporary  injunction  until  a  final  hear- 
ing can  be  had;  that  appellee  be  perpetually  enjoin- 
ed from  cutting  off  said  water  supply  and  for  $500 
damages  and  all  other  proper  relief. 

The  special  findings  of  fact  are  very  elaborate, 
and  no  good  piu*pose  can  be  served  by  setting  them 
out  in  full.  It  is  sufficient  to  say  that  it  is  found 
that  appellee  refused  to  continue  the  service  under 
which  water  had  been  supplied  for  five  years  and 
demanded  that  appellant  put  in  expensive  meters 
and  pay  a  minimum  rate  of  $300  per  year  in  addition 
to  the  regular  meter  rate.  Appellant  refused  to  ac- 
cept these  terms,  but  offered  to  comply  with  the 
terms  of  the  ordinance,  which  offer  was  refused  by 
appellee.  It  is  argued  that  because,  since  the  filing 
of  this  suit  and  pending  the  appeal,  appellee  out  off 
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the  water  supply,  and  also  cut  the  pipes  leading 
from  appellant's  mill  to  appellee's  water  plant,  the 
record  presents  a  moot  question,  and,  therefore, 
under  the  well  established  rule,  the  court  will  not 
determine  such  question. 

We  can  not  agree  with  appellee's  learned  counsel 

in  his  reasoning  upon  this  proposition.     The  record 

does    not    present    such    moot  question  as 

1.  would  authorize  this  court  to  refuse  to 
consider  the  real  questions  involved.  High 
on  Injunctions  (4th  ed.)  §23  lays  down  the  following 
rule:  "And  where  suit  is  begim  before  the  doing  of 
the  wrongful  act  and  during  the  pendency  of  the 
suit  the  act  is  done  by  the  defendant,  the  court  will 
not  thereby  be  deprived  of  its  juridsiction."  Levns 
V.  Town  of  North  Kingston  (1887),  16  R.  I.  15,  11 
Atl.  173, 27  Am.  St.  724.  We  quote  from  the  above 
case  the  following:  **It  ought  not  to  be  in  the  power 
of  a  defendant  in  an  injunction  bill  to  oust  the 
coiu*t  of  its  jurisdiction  by  committing,  pendente 
lite^  the  very  acts  to  prevent  which  the  suit  was 
begxm." 

If,  on  the  other  hand,  appellee  had  furnished  to 
appellant  its  supply  of  water  upon  the  terms  of  the 
special  agreement  between  them,  or  upon  the  terms 
and  conditions  of  the  ordinance,  then  a  moot  ques- 
tion would  be  presented  which  this  court  could  not 
consider  and  the  principle  for  which  appellee  con- 
tends would  have  application,  but  upon  the  record 
as  it  now  stands,  as  heretofore  stated,  the  questions 
are  not  moot.  A  question  is  moot  when  the  judg- 
ment of  the  court  could  not  accomplish  the  result 
prayed  for.  In  this  cause,  the  court  has  ample 
power  by  mandate  to  compel  appellee  to  restore  the 
pipes  and  furnish  the  water  needed  by  appellant. 
Levm  v.  Town  of  North  Kingstown^  supra; 
Brauns  v.  GUaige  (1892),  130  Ind.  167,  29  N.  E. 


MAY  TERM,  1916.  269 


Terre  Haute  P&per  Co.  v.  Terre  Haute  Water  Work*— 62  Ind.  App.  263. 

1061;  Whiteman  v.  Fayette  FueUGas  Co.  (1891),  139 
Pa.  492,  20  Atl.  1062;  New  Haven  Clock  Co.  v. 
Kochersperger  (1898),  175  111.  383,  390,  61  N.  E.  629; 
Ogborn  v.  City  of  Newcastle  (1912),  178  Ind.  161, 
98  N.  E.  869. 

Elaborate  and  very  able  briefs  have  been  filed  by- 
counsel  on  both  sides,  and  an  exhaustive  special 
finding  of  facts  with  conclusions  of  law  stated  there- 
on is  in  the  record.  The  decision  of  a  very  few 
questions  will,  in  the  judgment  of  this  court,  how- 
ever, determine  all  the  questions  so  ably  presented 
by  counsel  in  their  briefs:  (1)  Was  the  water  com- 
pany obliged,  under  the  terms  of  the  ordinance  to 
furnish  water  to  appellee  in  such  quantities  as  it 
might  desire  in  its  paper  mill,  as  shown  in  the  com- 
plaint? (2)  Was  appellee  within  its  rights  in  de- 
manding that  a  special  contract  should  be  entered 
into  in  terms  indicated  by  it  before  it  was  obliged  to 
furnish  water  and  pressure  demanded  by  appellant? 

The  material  parts  of  the  ordinance  mentioned 
in  the  complaint  are  as  follows:  '^Be  it  ordained 
by  the  common  council  of  the  city  of  Terre  Haute; 
that  the  Terre  Haute  Water  Works  Company,  a 
corporation  .organized  in  the  month  of  March,  in 
the  year  one  thousand  eight  hundred  and  seventy- 
one,  under  the  laws  of  the  State  of  Indiana,  and  its 
successors  be  and  hereby  are  exclusively  authorized 
and  empowered  to  construct,  maintain  and  operate 
water  works  in  the  city  of  Terre  Haute,  to  supply 
said  city  and  its  inhabitants  with  pure  and  whole- 
some water;  to  acquire  and  hold,  as  by  law  author- 
ized, any  real  estate,  easements  and  water  rights 
necessary  to  that  end  and  purpose,  and  to  use  the 
streets,  alleys,  avenues  and  public  grotmds  of  said 
city  of  Terre  Haute,  as  it  now  is  or  hereafter  may  be 
laid  out  and  enlarged,  for  the  purpose  of  laying 


270  APPELLATE  COURT  OP  INDIANA, 

Terre  Haute  Paper  Co.  v,  Terre  Haute  Waterworks — 62  Ind.  App.  263. 

therein  pipes  and  conduits  necessary  to  carry  and 
convey  water  throughout  said  city. 

''Section  3.  That  in  the  construction  of  said 
water  works  the  company  shall  adopt  that  system 
known  as  the  Holly  Water  Works,  or  some  other 
approved  system,  in  their  discretion;  and  shall 
maintain  the  same  in  such  condition  as  to  be  capable 
of  throwing  six  streams  at  once,  one  hundred  feet 
vertically  through  one  inch  nozzles;  that  the  com- 
pany shall  erect  for  fire  purposes  at  least  two  double 
fire  plugs  to  each  square  along  the  streets  wherein 
their  pipes  may  be  laid.  Said  fire  plugs  shall  be 
entirely  under  the  control  of  the  City  Council  and 
the  Fire  Department  appointed  by  it,  and  moreover 
said  company  shall  lay  pipes  along  such  streets  as 
the  Common  council  may  require  on  reasonable 
notice  as  to  the  time  and  condition  of  the  ground 
for  work  of  that  character.** 

Appellee,  in  obtaining  and  accepting  a  contract 

with  the  city  of  Terre  Haute  to  supply  the  city  and 

its    inhabitants    with    water    for  domestic 

2.  use  and  fire  protection,  became  impressed 
with  a  public  duty.  Central  Union  Teh  Co.  v. 
Fehring  (1896),  146  Ind.  189,  46  N.  E..64;  City  of 
Rushville  v.  Rushvillej  etc.^  Gas  Co.  (1892),  132  Ind. 
575,  28  N.  E.  853,  16  L.  R.  A.  321;  Central  Union 
Tel.  Co.y.  State,  ex  ret.  (1891),  118  Ind.  194,  19  N.  E. 
604,  10  Am.  St.  114;  Portland  Nat.  Gas  &  Oil  Co.  v. 
State,  ex  rel  (1893),  136  Ind.  54,  34  N.  E.  818,  21- 
L.  R.  A.  639;  Indiana,  etc.,  Gas  Co.  v.  State  (1901), 
158  Ind.  516,  619,  63  N.  E.  220,  57  L.  R.  A.  761; 
Indiana,  etc.,  Gas  Co.  v.  Anthony  (1900),  26  Ind. 
App.  307,  58  N.  E.  868;  Greenfield  Gas  Co.  v.  Trees 
(1905),  165  Ind.  209,  211,  75  N.  E.  2;  Coy  v.  In- 
dianapolis Gas  Co.  (1896),  146  Ind.  655,  46  N.  E.  17, 
36  L.  R.  A.  535 ;  Pond  v.  New  Rochelle  Water  Co. 
(1906),  183  N.  Y.  330,  76  N.  E.  211,  1  L,  R.  A. 
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(N.  S.),  958,  5  Ann.  Cas.  604;  Condon  v.  New  Ro- 
chelU  Water  Co.  (1908),116N.  Y.Supp.l42;Stotev. 
Cadwallad&r  (1909),  172  Ind,  619,  87  N.  E.  644, 
89  N.  E.  319. 

In  4  McQuillan,  Municipal  Corp.,  3573,  this 
language  is  used:  "It  was  said  by  Chancellor  Pitney 
in  Long  Branch  Commission  v.  Tintern  Manor 
Water  Co.,  70  N.  J.  Eq.  71,  62  Atl.  474,  in  speaking 
for  the  court  of  chancery  of  New  Jersey,  that:  *A 
company  which  seeks  and  obtains  a  franchise  to 
supply  a  certain  territory  with  water  for  public  and 
domestic  uses  is  under  a  moral,  and  in  my  judgment 
a  legal,  obligation  to  furnish  a  supply  which  shall  be 
equal  to  all  emergencies  which  may  be  reasonably 
anticipated,  including  unusual  droughts  and  unusual 
conflagration,  and  to  bear  constantly  in  mind  the 
prospective  increase  in  population  and  a  consequent 
increased  demand  for  water.'  " 

It  is  the  rule  that  an  injunction  will  not  be  granted 

where  the  order  of  the  court  could  not  correct  the 

mischief  complained  of  and  the  authorities 

3.  cited  by  appellee  in  the  very  able  brief  of 
counsel  go  no  further  than  this  but,  as  above 
stated,  no  such  case  is  presented  by  this  record. 
State,  ex  rel.  v.  Board  (1899),  153  Ind.  302,  64  N.  E. 
809;  Princeton,  etc.,  Co.  v.  Gilmore  (1907),  170  Ind. 
366,  83  N.  E.  500. 

If  the  provisions  of  the  ordinance  are  sufficiently 
broad  to  cover  the  demands  made  upon  appellee  by 
appellant,  then  app^ant  was  within  its  rights  in 
demanding  that  it  be  supplied  with  water  under  the 
ordinance.  The  general  provisions  of  the  ordinance 
seem  to  contemplate  that  water  shall  be  supplied 
to  all  persons  resident  of  the  city  of  Terre  Haute 
who  make  demand  therefor.  Where  the  rate  is  not 
provided  for,  the  charge  shall  be  at  meter  rates  on 
the  estimated  quantity  used.     In  the  schedule  of 
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rates  this  language  is  found:  "Distilleries,  foundries, 
machine  shops,  locomotives,  soap  or  starch  works 
and  manuf  acturies  of  all  kinds,  not  specified  in  the 
above  or  following  list,  and  for  all  other  purposes 
not  provided  for  herein,  or  in  ordinances  of  the  city  of 
Terre  Haute,  in  favor  of  the  Terre  Haute  Water 
Works  Company,  will  be  charged  meter  rates  on  the 
estimated  quantities  they  use  (where  meters  are  not 
used)/'  This  language  clearly  shows  that  it  was 
contemplated  that  water  should  be  served  without 
the  use  of  meters,  at  meter  rates,  the  quantity  used 
to  be  estimated.  In  this  case,  it  could  have  been 
a^^curately  ascertained,  as  it  was  pumped  into  a  tank, 
the  capacity  of  which  could  be  easily  measured. 

It  is  the  judgment  of  this  court  that  appellee 

was   obliged   to   furnish   appellant  with   water  in 

accordance  with  this  provision.     There  is  no 

4.  provision  of  the  ordinance  which  gives  ap- 
pellee authority  to  require  patrons  to  use  ex- 
pensive meters  and  pay  an  extra  price  in  addition, 
as  was  attempted  in  this  case.  New  Haven 
Clock  Co.  V.  Kochersperger,  supra;  Pond  v.  New 
Rochelle  Water  Co.y  supra.  The  theory  upon 
which  private  ownership  of  a  public  utility, 

2.  such  as  a  water  plant,  can  be  justified  is  that 
said  private  owners  shall  supply  to  the  city 
and  its  inhabitants  fire  protection,  as  well  as  whole- 
some water,  which  the  ordinance  and  franchise  in 
this  case  provides.  Neither  do  we  think  appellee 
company  was  within  its  rights  in  refusing  to  furnish 
the  service  which  was  demanded  by  appellant  in  this 
case  simply  because  it  also  fiumished  fire  protection. 
The  chief  complaint  seems  to  be  that  appellant  was 
receiving  fire  protection  too  cheaply.  The  very 
purpose  of  its  existence  is  that  it  shall  furnish  to  the 
city  as  well  as  its  inhabitants  such  service.  The 
mere  fact  that  there  was  no  such  fire  apparatus  in 
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existence  at  the  time  the  ordinance  was  entered  into 
does  not  in  our  judgment  affect  the  case.     The  con- 
tract was  accepted  with  full  knowledge  that 

5.  improvements  in  fire  apparatus  for  protection 
were  occurring  each  day;  that  the  ingenuity 

of  man  was  taxed  to  protect  the  lives  and  property  of 
inhabitants  of  populous  cities.  The  ordinance  was 
accepted  with  that  knowledge.  The  mere  fact  that 
this  apparatusenabled  the  owner  to  protect  his  prop- 
erty at  a  lessened  cost  in  no  sense  justifies  appellee 
in  increasing  the  price  at  which  it  will  furnish  ser- 
vice which  it  has  contracted  to  give.  We  do  not 
think  it  was  ever  intended  by  the  ordinance, 

6.  at  least  it  can  not  be  gathered  from  reading  it, 
that  appellee  was  to  be  given  arbitrary  power 

to  say  that  this  case  or  that  case  was  a  special  ser- 
vice, for  which  it  mightcharge  a  different  and  greater 
price.  The  fact  that  they  had  entered  into  a  special 
contract  prior  thereto,  for  such  service,  is  not  evi- 
dence that  such  authority  was  recognized,  but  is 
rather  evidence  of  a  disposition  to  adjust  matters 
amicably.  The  fact  that  appellee  has  executed 
special  contracts  with  other  manufacturing 
establishments  and  business  enterprises  in  the 
city,  which  were  entitled  to  protection  under 
the  ordinance,  is  no  argument  that  they  were 
authorized  under  the  law  to  do  so.  As  stated 
above,  we  think  the  ordinance  clearly  contemplated 
that  the  water  connection  should  be  made  upon  the 
terms  indicated  in  the  ordinance.  The  mer^  fact 
that  incidentally  fire  protection  is  also  furnished 
can  not  be  offered  as  an  excuse  for  charging  another 
or  greater  price  for  such  service.  The  fact  that 
only  a  small  quantity  of  water  is  used  except  in  case 
of  fire  we  think  is  not  an  argument  to  sustain  ap- 
pellee^s  position.  No  water  is  used  from  fire  hy- 
VoL.  62—18 
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drants  in  the  city  except  in  case  of  fire,  and  we  ven- 
ture to  say  there  are  very  many  fire  hydrants  in  the 
city  of  Terre  Haute  which  have  never  been  used. 
These  are  matters  of  common  knowledge  to  which 
the  court  can  not  shut  its  eyes.  A  public  service 
corporation  has  only  such  rights  as  its  fran- 

7.  chise  defines.  Western  Paving^  etc.^  Co.  v. 
Citizens  St.  R.  Co.  (1891),  128  Ind.  626,  630, 
26  N.  E.  188,  28  N.  E.  88,  10  L.  R.  A.  770,  25  Am. 
St.  462. 

Numerous  questions  are  ably  presented  upon  the 
admissionof  and  refusal  toadmitevidence,  also  as  to 
the  rulings  of  the  court  upon  demurrers  to  the  plead- 
ings, and  as  to  the  special  findings  of  fact  and  con- 
clusions of  law  stated  thereon,  which,  in  view  of  the 
Conclusion  we  have  reached,  need  not  be  discussed. 
The  court  erred  in  stating  its  conclusions  of  law. 
The  ends  of  justice  will  be  subserved  by  granting  a 
new  trial,  directing  further  proceedings  not  incon- 
sistent with  this  opinion.     Judgment  reversed. 

Note. — Reported  in  110  N.  E.  85.  Liability  of  water  companies 
for  nonperformance  of  contract  with  municipality,  18  Am.  St.  380. 
Rights  and  duties  of  water  comjMuiies  as  to  payment  for  meter  as  a 
condition  to  supplying  water,  15  Ann.  Cas.  378;  Ann.  Cas.  19150 
1198.  See,  also,  under  (1)  3  C.  J.  361;  2  Cyc  634;  (2)  40  Cyo 
774,  791 ;  (3)  22  Cyc  781 ;  (4)  40  Cyc  796, 803. 


Nave  v.  Powell. 

[No.  8,786.    Filed  January  6,  1916.    Rehearing  denied  March  6, 

1916.    Transfer  denied  June  2, 1916.] 

• 

1.  Appeal. — Briefs. — Rrference  to  AangnmerU  of  Error. — Speciftcor 
lions. — ^Where  appeUant,  in  his  brief,  fails  to  make  specific  refer- 
ence to  any  assigned  error  and  makes  no  attempt  to  apply  his 
propositions  of  law  to  any  assigned  error  except  in  one  instance, 
the  other  assigned  errors  are  waived,    p.  277. 

2.  Appeal. — Briefa.— Grounds  of  Review. — Riding  on  Motion  for 
New  Trial. — ^Where  the  only  reference  to  the  ruling  on  the  motion 
for  a  new  trial  in  appellant's  points  and  authorities  is  a  statement 
that  "there  were  rulings  on  certain  instructions  referred  to  in  the 
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new  trial  as  to  the  time  when  a  sale  in  the  ease  was  effeoted  and 
under  that  head  the  following  authorities  are  cited",  followed  by 
a  statement  of  two  separate  propositions  of  hiw  and  citation  of 
authorities  in  support  thereof,  presents  no  question  on  the  ruling 
on  such  motion,    p.  277. 

3.  Appeal. — Effect  of  Decision  on  Prior  Appeal. — "Law  of  the 
Case" — ^Where  no  substantial  changes  are  made  in  pleadings  by 
amendment  thereto,  the  only  amendment  to  the  complaint  being 
as  to  the  amount  of  attorney's  fees,  the  decision  in  a  prior  appeal, 
in  so  far  as  the  pleadings  are  concerned,  must  be  considered  as  the 
law  of  the  case,  but  this  is  not  true,  however,  if  the  theory  of  the 
pleading  or  any  material  averment  thereof  is  changed  by  amend- 
ment so  as  to  present  an  essentially  different  question  of  law.  p.  279. 

4.  Appeal. — Effect  of  Decision  in  Prior  Appeal. — "Law  of  the 
Case." — ^Where,on  a  prior  appeal  of  a  cause,  the  decision  of  the 
court  determined  the  oonstructioh  of  a  written  contract  of  warranty 
of  a  stallion  and  decided  that  the  remedy  provided  therein  was  ex- 
clusive and  must  be  so  treated  in  the  consideration  of  any  pleading 
based  thereon  or  involving  the  construction  thereof,  such  decision 
is  the  law  of  the  case  in  so  far  as  any  question  concerning  the  con- 
struction of  such  contract  of  warranty,  or  any  pleading  based 
thereon,  is  concerned,    p.  282. 

6.  Action. — Joinder  of  Causes. — ^While  it  is  a  general  rule  that  two 
separate  independent  causes  of  action,  one  based  on  tort  and  the 
other  on  contract,  can  not  be  joined  in  the  same  proceeding,  this 
rule  has  no  application  in  such  a  case  as  the  one  at  bar,  wherein  a 
pleading  based  on  a  breach  of  warranty  and  a  pleading  based  on 
fraud  grew  out  of  the  same  transaction,  and  such  pleadings  may  be 
properly  joined  in  separate  paragraphs  of  the  same  complaint  or 
answer.  Under  the  provisions  of  §352  Burns  1914,  §347  R.  S. 
1881,  the  rule  as  to  joinder  of  defenses  is  more  liberal  and  com- 
prehensive, if  anything,  than  as  to  the  joinder  of  causes  of  action, 
p.  283. 

6.  Election  op  Remedies. — Breach  of  Warranty. — Fraud. — 
Where,  in  an  action  to  enforce  collection  of  notes  given  in  payment 
of  the  purchase  price  of  a  warranted  stallion,  defendant  elected  to 
rely  on  a  breach  of  the  warranty  as  a  defense,  which  defense  did 
not  exist  in  fact  by  reason  of  the  death  of  the  stallion  before  a 
certain  date  in  the  warranty,  he  did  not  thereby  estop  himself, 
on  a  second  trial  of  the  cause,  under  the  doctrine  of  the  election  of 
remedies,  from  pleading  and  relying  on  fraud  as  a  defense,  for  to 
render  such  doctrine  applicable  to  any  particular  case,  two  things 
are  essential:  First,  two  remedies  must  be  available;  and,  second, 
such  remedies  must  be  inconsistent,  and,  if  the  party,  in  whose 
favor  the  right  of  election  exists,  by  any  decisive  act,  with  knowl- 
edge of  all  the  facts  and  his  rights  thereto,  chooses  his  remedy, 
such  choice  is  final  and  absolute  and  bars  his  right  to  later  choose 
the  other  remedy.    But  where,  as  in  the  case  at  bar,  the  party 
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erroneously  thinks  he  has  a  remedy  that  does  not  in  fact  exist,  a 
mistaken  selection  and  prosecution  of  such  remedy  will  not  estop 
a  later  election  to  pursue  an  appropriate  remedy,  though  it  be 
inconsistent  with  the  one  formerly  prosecuted,  p.  284. 
7.  Sales. — WarrarUy, — Merger  of  MisrepreserUcUians. — Pleading. — 
Sufficiency  of. — ^While  it  is  the  law  that,  where  a  vendee  of  property 
accepts  from  a  vendor  a  written  contract  of  warranty  which  con- 
tains certain  warranties  as  to  the  quality  of  the  thing  sold  and  a 
provision  therein  for  an  exclusive  remedy  for  the  breach  of  such 
warranty,  a  voluntary  election  by  the  vendee  to  accept  and  rely 
on  such  contract,  in  the  absence  of  fraud  in  procuring  the  execution 
and  acceptance  of  such  warranty,  estops  the  vendee  from  after- 
wards pursuing  a  remedy  based  on  the  fraud  of  the  vendor  in  making 
the  representations  intended  to  be  and  actually  covered  by  the 
contract  of  warranty,  since  such  oral  representations  are  merged  in 
the  written  contract;  yet,  if,  as  in  the  instant  case,  the  pleadings  of 
the  vendee  aver  that  the  writt«i  warranty  was  no  part  of  the  original 
contract  for  the  purchase  of  the  horse,  but  was  volimtarily  delivered, 
without  consideration,  along  with  the  horse,  and  that  the  execution 
of  such  contract  of  warranty  was  a  part  of  the  fraud  practiced  by 
the  vendee,  such  pleadings  are  sufficient  as  against  demurrer,  and, 
upon  the  facts  averred  therein,  the  vendee  is  not  estopped  from 
relying  on  fraud  as  a  remedy,    p.  288. 

From  Miami  Circuit  Court;  Nott  M.  Antrim^ 
special  judge. 

Action  by  Alton  P.  Nave  against  Oliver  M.  Powell. 
From  a  judgment  for  defendant,  the  plaintiff  ap- 
peals.    Affirmed. 

Charles  R.  Milford  and  J.  Ernest  Rodenbeck,  for 
appellant. 

Cox  &  AndrewSy  for  appellee. 

HoTTEL,  J. — This  is  a  second  appeal  by  appellant 
in  an  action  brought  by  him  to  recover  on  two  prom- 
issory notes  given  by  appellee  for  the  purchase  of  a 
stallion.  There  was  a  judgment  below  for  appellee 
on  his  cross-complaint  in  the  sum  of  $200.  Twelve 
separate  rulings  of  the  trial  court,  including  the 
ruling  on  the  motion  for  new  trial,  are  assigned  as 
error  in  this  court,  but  the  questions  presented 
thereby  for  our  determination  are  expressly  limited 
by  appellant  in  his  brief,  under  the  heading  "Points 
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and  Authorities,"  as  follows:  (we  quote)  "Under 
the  assignments  of  error  numbered  1,  2,  6,  7,  8,  9 
and  10,  all  of  which  refer  to  the  alleged  error  of  the 
lower  coiurt  in  the  several  rulings  on  the  different 
pleadings,  substantially  the  same  question  is  in- 
volved, namely,  the  right,  privilege  and  legality  of 
the  pleading  of  fraud  in  this  cause  at  this  time.  The 
appellant  contends  that  under  the  contract  as  ex- 
isting between  the  parties,  under  the  conditions  as 
heretofore  made  in  the  first  trial  of  this  cause,  and 
decided  by  the  Appellate  Coiu^t  of  Indiana,  that  it 
was  then  too  late  and  improper  for  appellee  to  raise 
the  issue  of  fraud,  and  on  that  point  and  the  over- 
ruling of  the  motion  for  a  new  trial  the  following 
authorities  are  cited  by  appellant : — ' ' 

The  appellant  follows  this  statement  with  numer- 
ous general  propositions  of  law  and  citation   of 
authorities  applicable  to  the  question  which 

1.  he  suggests  as  the  one  presented  by  the  rulings 
on  the  several  demurrers  to  the  pleadings. 

No  specific  reference  is  made  to  any  assigned  error, 
nor  is  there  any  attempt  to  apply  his  propositions 
of  law  to  any  assigned  error  except  as  indicated  in 
the  above  statement.  The  other  assigned  errors 
are  therefore  waived.  Chicago ^  etc.^  R.  Co.  v. 
Dinius  (1913),  180  Ind.  596,  626,  103  N.  E.  662; 
Palmer  v.  Beall  (1916),  60  Ind.  App.  208,  110  N.  E. 
218,  and  cases  cited. 

The  motion  for  a  new  trial  contains  fifty-three 

groxmds  and  the  only  reference  to  the  ruling  thereon 

in  said  points  and  authorities  is  a  statement 

2.  that  (we  quote)  "there  were  rulings  on  certain 
instructions  referred  to  in  the  new  trial  as  to 

the  time  when  a  sale  in  this  case  was  effected,  and 
under  that  head  the  following  authorities  are  ci  ted : — * ' 
Then  follows  a  statement  of  two  separate  proposi- 
tions of  law  and  citation  of  authorities  in  support 
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thereof.  Such  statement,  under  the  frequent  hold- 
ings of  the  Supreme  Court  and  this  court,  presents 
no  question  on  the  ruling  on  said  motion.  See 
cases  cited  supra. 

It  follows  that  the  only  question  which  we  are 
required  to  determine  in  this  case  is  that  above 
indicated  in  our  quotation  from  appellant's  brief, 
and  to  such  question  this  opinion  will  be  limited. 
For  the  purposes  of  determining  this  question,  we 
deem  it  unnecessary  to  set  out  the  several  pleadings 
to  which  the  said  respective  demurrers  were  ad- 
dressed, but  instead  will  state  more  fully  appellant's 
contention.  It  is  claimed  by  appellant  that  by 
reason  of  the  questions  presented  on  the  former  ap- 
peal and  the  decision  of  this  court  in  respect  thereto, 
it  was  "too  late  and  improper  for  appellee  to  raise 
the  issue  of  fraud  on  the  second  trial." 

With  respect  to  this  question,  appellant  states  his 
contention  as  follows:  "Appellee  did  not  have  the 
right  *  *  *  after  having  made  his  election  in 
the  former  trial  to  stand  on  his  contractual  right,  to 
entirely  change  the  remedy,  *  *  *  and  *  *  * 
rely  upon  his  remedy  in  tort;  *  *  *  thajj 
appellee  did  not  claim  that  he  had  not  made 
an  election  by  his  pleadings  and  defense  in  the 
first  trial,  but  he  relied  solely  on  his  right  to  change 
his  theory  on  the  fact  that  an  alleged  amended 
complaint  was  filed."  Appellant  further  insists,  in 
effect,  that  on  the  former  appeal  "appellee  relied 
on  the  contract  of  warranty  executed  and  delivered 
by  appellant,  and  (that)  this  coiu*t  held  that  the 
remedy  provided  in  that  contract  was  exclusive"; 
that  such  holding  is  the  law  of  the  case  and  is  con- 
clusive against  appellee's  right  to  file  amended 
answers  and  cross-complaint  predicated  on  fraud. 

In  answer  to  the  contention  last  indicated,  ap- 
pellee says,  in  effect,  that  the  record  discloses  that, 
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after  judgment  of  this  court  on  the  former  appeal 
was  certified  to  the  trial  court,  the  latter  court 
entered  an  order  in  accord  with  such  judgment,  and 
appellant  then,  by  leave  of  court,  amended  his  com- 
plaint and  thereby  rendered  inapplicable  the  doc- 
trine for  which  he  contends.  The  character  of  the 
amendment  controls  this  question.  If  no  substantial 
changes  were  made  in  the  respective  pleadings 
3.  by  the  amendments  thereto,  the  former  de- 
cision, in  so  far  as  such  pleadings  are  affected 
thereby,  must  be  recognized  as  the  law  of  the  case. 
Hatfield  v.  Cumminga  (1898),  152  Ind.  537,  53  N.  E. 
761;  Terre  ffaute,  etc.,  R.  Co.  v.  Zehner  (1901),  28 
Ind.  App.  229,  62  N.  E.  508;  Shirk  v.  Lingeman 
(1900),  26  Ind.  App.  630,  59  N.  E.  941;  Indiana 
Traction  Co.  v.  Pring  (1912),  50  Ind.  App.  566*  578, 
96*N.  E.  180,  and  cases  cited;  Alerding  v.  Allison 
(1907),  170  Ind.  252,  260,  261,  83  N.  E.  1006,  127 
Am.  St.  363.  If,  however,  the  amendments  change 
the  theory  of  the  pleadings,  or  any  of  the  material 
averments  thereof,  so  as  to  present  a  law  question 
essentially  or  materially  different  from  that  deter- 
mined by  the  former  appeal,  the  doctrine  that  such 
decision  is  the  law  of  the  case,  can,  of  course,  have 
no  application.  Indiana  Traction  Co.  v.  Pring, 
supra;  Alerding  v.  Allisonj  supra.  It  appears  from 
the  record  that  the  only  amendment  of  the  com- 
plaint was  one  as  to  the  amount  of  attorney's  fees. 
This  could  in  no  way  change  or  affect  the  question 
presented  and  decided  by  the  former  appeal.  It 
follows  that,  unless  the  averments  and  theory  of 
appellee's  amended  answers  and  cross-complaint  are 
such  as  to  render  inapplicable  said  doctrine,  it  must 
control  the  case. 

As  before  indicated,  these  pleadings  are  predicated 
on  fraud.  The  character  and  nature  of  the  plead- 
ings involved  in  the  former  appeal  and  the  law  ques- 
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tion  determined  in  relation  thereto  will  be  best 
understood   by   an   examination   of  that   opinion. 
Nave  V.  PqwcU  (1912),  52  Ind.  App.  496,  96  N.  E. 
395.     That  opinion  will  disclose  that,  on  account  of 
certain  deficiencies  in  appellant's  brief,  the  court 
expressly  limited  the  questions  to  be  considered  to 
rulings  on  appellee's  demurrer  to  appellant's  reply 
to  appellee's  first  paragraph  of  answer  and  the  rul- 
ings on  appellant's  demurrers  to   appellee's   sixth 
paragraph    of    answer    and    third   paragraph    of 
cross-complaint,     and     also     indicated     that,     in 
considering  such  rulings,  it  would  only  be  neces- 
sary to  interpret  and  construe  the  written  warranty 
involved  in  such  pleadings.     After  setting  out  the 
first  paragraph  of  appellee's  answer,  the  court  in 
the  opinion  said:     '*The  theory  of  this  paragraph 
*     *     *    is  an  implied  warranty  of  the  breedihg 
qualities  of  said  stallion  by  plaintiff  at  the  time  of 
the  sale,  and  a  breach  thereof."    The  substance  of 
the  reply  addressed  to  such  paragraph  of  answer, 
and  the  written  warranty  made  part  thereof  and  the 
substance  of  appellee's  sixth  paragraph  of  answer  and 
third  paragraph  of  cross-complaint,  each  of  which 
were  also  predicated  on  such  written  warranty,  are 
then  set  out,  after  which  the  court  says:  "It  will  be 
seen     *     *     *     that  the  question  presented  by  the 
rulings  on  the  demurrers  thereto  turns  on  the  con- 
struction to  be  placed  on  said  contract  of  warranty." 
After  discussing  the  respective  contentions  of  the 
parties  relating  to  the  construction  to  be  placed  on 
such  contract  of  warranty,  the  court  said:  "TTe  are 
forced  to  the  conclusion  that  in  the  matter  of  the  pro- 
vision for  the  remedy  for  the  breach  of  the  warranty 
the  contract  is  exclitsivCy  and  that  appellee  is  restricted 
to  the  remedies  therein  contained,  and  that  the  court 
below  therefore  erred  in  overruling  appellant's  de- 
murrers to  the  sixth  paragraph  of  answer  and  the  third 
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paragraph  of  cross-complaint,  respectively,  and 
also  in  sustaining  appellee's  demurrer  to  appellant's 
special  reply  to  the  first  paragraph  of  answer. 

''Inasmuch  as  this  case  must  be  reversed  for  these 
errors,  we  have  not  examined  the  other  paragraphs  of 
the  pleadings  with  a  view  of  determining  their  suffi- 
ciency^  and  express  no  opinion  thereon,  further  than 
to  say  that  the  construction  placed  on  the  written  war^ 
ranty  and  contract  of  insurance  is  the  law  of  the  case 
applicable  to  all  the  pleadings  the  same  as  to  those 
expressly  considered  and  ruled  on. 

"Thejudgment  is  therefore  reversed  with  instruc- 
tions to  the  court  below  to  sustain  the  demurrer  to 
appellee's  sixth  paragraph  of  answer  and  third 
paragraph  of  cross-complaint,  and  to  overrule  the 
demurrer  to  appellant's  special  reply  to  appellee's 
first  paragraph  of  answer,  and  for  further  proceeding 
not  inconsistent  with  this  opinion." 

Appellant  contends,  in  efifect,.that  the  opinion  ex- 
pressly holds  and  limits  appellee's  remedy  in  this 
case  to  that  provided  by  his  written  warranty  and 
hence  that  appellee  could  have  no  defense  or  cause 
of  action  predicated  on  fraud.  This  contention 
results  from  appellant's  attaching  to  the  italicized 
language,  above  quoted,  an  unwarranted  meaning 
and  effect.  Such  language  must  be  considered  in 
connection  with  what  immediately  precedes  and 
follows  it,  and  when  thus  considered  it  seems  to  us 
there  can  be  no  doubt,  or  uncertainty  as  to  its 
meaning,  viz.,  that  the  warranty  relied  on  by  ap- 
pellee had  been  reduced  to  writing  and  was  controlled 
thereby;  that  such  writing,  the  construction  of 
which  was  the  real  thing  being  considered,  was  ex- 
clusive as  to  the  remedy  provided  therein,  and  hence 
that  any  defense  or  cause  of  action  based  on  war- 
ranty would  likewise  be  so  limited. 

None  of  the  pleadings,  then  before  the  court  and 
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being  considered  by  it,  were  predicated  on  fraud. 
There  was  no  defense  or  counterclaim  other  than 
those  based  on  warranty  and  the  exclusive  remedy 
referred  to  by  the  court  necessarily  referred  to  the 
remedy  provided  by  the  contract  of  warranty  and 
nothing  else.  To  construe  and  interpret  appellee's 
contract  of  warranty  and  say  that  the  remedy  pro- 
vided therein  is  exclusive  is  one  thing;  to  deter- 
mine whether  appellee  might  have  some  remedy 
other  than  that  based  on  a  breach  of  warranty  is 
another  and  very  different  thing.  The  former  was 
determined  by  the  court  in  the  former  opinion;  the 
latter  was  not  considered  by  it. 

The  language  of  the  opinion  that  the  construction 

placed  on  the  written  warranty  is  the  law  of  the 

case  applicable  to  all  the  pleadings  the  same 

4.  as  those  expressly  considered  necessarily 
referred  to  only  such  pleadings  as  were  based 
on  such  written  warranty,  or  such  as  involved  a  con- 
struction thereof.  What  precedes  this  language 
clearly  shows  that  the  court  then  had  in  mind  the 
fact  that  there  might  be  a  pleading  sufficient  on 
some  theory  other  than  that  based  on  warranty, 
otherwise  the  statement '  Ve  have  not  examined  the 
other  paragraphs  of  the  pleadings  with  a  view  of 
determining  their  sufficiency ^^^  (our  italics)  would 
be  wholly  unnecessary  and  meaningless.  The 
decision  of  this  case  on  the  former  appeal  does 
determine  the  construction  to  be  placed  on  said 
written  contract  of  warranty,  and  decides  that 
the  remedy  therein  provided  is  exclusive  and 
must  be  so  treated  in  the  consideration  of  any 
pleading  bas.ed  thereon  or  involving  a  construc- 
tion thereof.  To  such  extent,  but  no  further,  is 
such  former  decision  the  law  of  the  case. 

With  respect  to  the  other  questions  involved  in 
his  contention  above  set  out,  appellant  insists,  in 
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effect,  that  a ' 'defense,  or  cause  of  action,  predicated 
on  breach  of  warranty  and  a  defense,  or  cause  of 
action,  growing  out  of  the  same  transaction,  predi- 
cated on  false  representations  can  not  be  joined  in 
the  same  action,  for  either  of  two  reasons,  viz.: 
(1)  Because  one  is  based  on  contract  and  the  other 
on  tort;  and  (2)  because  such  causes  of  action  or 
defenses  are  inconsistent  and  the  election  of  the  one 
precludes  the  right  to  pursue  the  other.  Upon 
these  propositions  of  law,  appellant  predicates  an 
argument  to  the  effect  that  appellee,  by  originally 
electing  to  proceed  to  trial  and  final  judgment  in  the 
trial  court  on  pleadings  based  on  breach  of  warranty, 
thereby  estopped  himself  from  afterwards,  on  a 
second  trial,  shifting  the  theory  of  his  pleadings  to 
that  of  tort  based  on  fraud. 

It  is  true,  generally  speaking,  that  two  separate 

independent  causes  of  action,  one  based  on  tort  and 

the  other  based  on  contract,  may  not  be 

5.  joined  in  the  same  proceeding.  Cincinnati^ 
etc.,  R.  Co.  V.  Harris  (1878),  61  Ind.  291; 
Boyer  v.  Tiedeman  (1870),  34  Ind.  72.  Such  rule, 
however,  has  application  to  separate  independent 
causes  of  action  and  not  to  cases  like  that  here  in- 
volved, where  a  pleading  based  on  a  breach  of 
warranty  and  a  pleading  based  on  fraud  grew  out  of 
the  same  transaction.  In  the  latter  case,  the  plead- 
ings may  be  joined  in  different  paragraphs  of  the 
same  complaint  or  answer.  In  discussing  a  case 
where  a  like  question  was  involved,  the  Supreme 
Court  of  Ohio  in  the  case  of  Gartner  v.  Corwine 
(1897),  57  Ohio  St.  246, 48  N.  E.  945,  said:  "Wheth- 
er there  is  more  than  one  cause  of  action  stated  in 
the  petition,  is  a  question  upon  which  differences 
of  opinion  may  exist.  But  it  need  not  now  be 
determined.  If  there  are  two^  one  for  hreachofthe  war- 
ranty,  and  the  other  for  fraud,  they  grew  out  of  the 
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same  transaction,  and  may  he  properly  joined  in  the 
same  petition;  and  no  motion  having  been  made  to 
require  them  to  be  separately  stated,  that  objection 
to  the  petition,  if  it  were  open  to  it,  was  waived  by 
answer.  In  favor  of  the  view  that  there  is  but  one 
cause  of  action  stated,  it  may  be  said,  there  was  but 
a  single  transaction  between  the  parties — the  nego- 
tiations resulting  in  the  sale  of  the  horse ;  there  was 
but  one  wrong  of  the  defendant — the  sale  of  an 
unsound  animal  as  and  for  a  sound  one;  and  there  is 
but  one  right  of  the  plaintiff  growing  out  of  the 
wrong,  and  that  is,  to  have  redress  for  the  injury  he 
has  sustained."  (Our  italics.)  See,  also,  31  Cyc 
431  and  cases  cited  in  note  99.  As  to  joinder  of 
defenses,  the  rule,  if  anything,  is  more  liberal  and 
comprehensive  in  this  State  by  reason  of  statutory 
enactment.  §352  Bums  1914,  §347  R.  S.  1881; 
Ray  V.  Moore  (1899),  24  Ind.  App.  480,  56  N.  E.  937; 
Johnson  v.  Sherwood  (1904),  34  Ind.  App.  490,  73 
N.  E.  180;  Fudge  v.  Marquell  (1904),  164  Ind.  447, 
72  N.  E.  565,  73  N.  E.  895;  Field  v.  Brown  (1896), 
146  Ind.  293,  45  N.  E.  464.  These  cases,  we  think, 
dispose  of  appellant's  contention  in  so  far  as  it  is 
based  on  the  unqualified  proposition  that,  in  the 
same  action,  a  pleading  based  on  tort  may  never  be 
joined  with  a  pleading  based  on  contract. 

In  support  of  his  contention  that  appellee    by 

electing  to  stand  on  his  contract  of  warranty  in  the 

first  trial  of  this  case,  thereby  estopped  him- 

6.  self  from  later  asserting  and  relying  on  fraud, 
appellant  invokes  the  doctrine  of  election  of 
remedies.  This  doctrine  ''rests  upon  the  principles 
that  he  who  seeks  equity  must  do  it,  and  means, 
as  the  term  is  ordinarily  used,  that  where  two  in- 
consistent or  alternative  rights  or  claims  aro  pre- 
sented to  the  choice  of  a  party,  by  a  person  who 
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manifests  the  clear  intention  that  he  should  not  en- 
joy both,  then  he  must  accept  or  reject  one  or  the 
other;  and  so,  in  other  words,  that  one  cannot  take 
a  benefit  under  an  instrumentand  then  repudiateit." 
Peters  v.  Bain  (1890),  133  U.  S.  670,  695,  10  Sup. 
Ct,  354, 362, 33  L.  Ed.  696.  To  render  such  doctrine 
applicable  to  any  particular  case,  two  things  are  es- 
sential, viz.,  (1)  two  remedies  must  be  available; 
and  (2)  such  remedies  must  be  inconsistent.  Marsh 
Bros.  Co.  V.  Bellefleur  (1911),  108  Me.  354,  81  Atl. 
79;  Whitley  y.  Spokane,  etc.,  B.  Co.  (1913),  23  Idaho 
642,  132  Pac.  121;  Blank  v.  Independent  Ice  Co. 
(1911),  153  Iowa  241,  133  N.  W.  344,  43  L.  R.  A. 
(N.  S.),  115;  Brown  Y.  Fletcher  (1910),  182  Fed.  963, 
105  C.  C.  A.  425;  Kinney  v.  Kiernan  (1872),  49 
N.  Y.  164;  McNutt  v.  Hilkins  (1894),  29  N.  Y.  Supp. 
1047. 

If  the  party,  in  whose  favor  the  right  of  election 
exists,  by  any  decisive  act,  with  knowledge  of  all 
the  facts  and  his  rights  in  relation  thereto,  chooses 
his  remedy,  such  choice  is  final  and  absolute  and 
bars  his  right  to  choose  the  other  remedy  afterward. 
Blank  v.  Independent  Ice  Co.,  supra;  Nysewander  v. 
Lowman  (1890),  124  Ind.  584,  24  N.  E.  355;  Leach  v. 
Adams  (1898),  21  Ind.  App.  547,  52  N.  E.  813; 
Bunchy.  Grave  (1887),  111  Ind.  351,  12  N.  E.  514; 
American  Car,  etc.,  Co.  v.  Smock  (1911),  48  Ind. 
App.  359,  91  N.  E.  749,  93  N.  E.  78;  7  Ency.  PL 
&  Pr.  363-364;  15  Cyc  259,  260. 

The  doctrine,  however,  has  no  application  where 
a  party  erroneously  thinks  he  has  a  remedy  that 
does  not  in  fact  exist,  and,  a  mistaken  selection  of 
such  a  remedy,  though  it  be  prosecuted  until  ad- 
judged inapplicable,  will  not  foreclose  or  estop  an 
after  electipn  to  pursue  an  appropriate  remedy, 
though  the  latter  be  inconsistent  with  the  one  fruit- 
lessly prosecuted.     Bunch  v.  Grave,  supra;  Marsh 
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Bros.  Co.  V.  Bellefleur,  supra;  Whitley  v.  Spokane^ 
etc. J  R.  Co. 9  supra;  Blank  v.  Independent  Ice  Co., 
supra. 

The  cases  of  Cohoon  v.  Fisher  (1896),  146  Ind. 
583,  588,  44  N.  E.  664,  45  N.  E.  787,  36  L.  R.  A.  193, 
and  Gartner  v.  Corvnne  and  other  cases  above  cited 
are  holdings  to  the  effect  that  there  is  not  necessarily 
such  an  inconsistency  between  a  pleading  based  on 
fraud  and  a  pleading  based  on  breach  of  warranty 
growing  out  of  the  same  transaction  as  will  prevent 
their  being  joined  in  the  same  action,  and,  in  any 
event,  for  reasons  hereinafter  indicated,  it  is  imma- 
terial in  the  instant  case  whether,  under  the  particu- 
lar facts  set  up  in  the  pleadings  under  consideration, 
the  remedy  now  selected  and  sought  to  be  ,  enforced 
by  appellee  is  inconsistent  with  that  selected  and 
pursued  at  the  former  trial.  This  is  so,  because 
both  the  pleadings  under  consideration,  and  the 
evidence,  show  that  said  stallion  was  purchased  in 
April  1904,  and  died  on  November  4,  of  the  same 
year;  that  his  barrenness  as  a  breeder  was  not  known 
until  after  the  latter  date.  The  written  warranty, 
involved  in  the  former  appeal  and  now  pleaded  by 
appellant  by  way  of  reply  to  appellee's  answer,  pro- 
vides as  follows:  "In  the  event  that  the  above 
named  stallion  in  perfect  health  with  proper  usage 
and  the  mares  to  him  regularly  returned  and  tried 
or  bred  on  one  full  service  season  trial,  does  not  get 
with  foal  50  per  cent,  of  the  producing  mares  regu- 
larly tried  and  bred  to  him,  then  on  the  return  of 
said  stallion  to  me  at  Attica,  Fountain  County, 
Indiana,  during  the  first  week  of  the  month  of  April 
next  following  the  full  service  season  first  concluded 
after  the  date  thereof  in  good  health  and  condition, 
I  agree  to  furnish  the  above  named  purchaser  without 
f  Tir  ther  charge  another  imported  or  pure  bred  stallion 
of  equal  value  in  exchange    *     *     *.     In  the  event 
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that  the  conditions  of  the  above  agreement  are  not 
faithfully  performed  or  should  the  above  named  stal- 
lion hereafter  become  injured  or  disabled,  through 
accident  or  disease  *  *  *  this  warranty  shall 
be  null  and  void  and  of  no  effect,  and  all  obligations 
incurred  by  me  herein  shall  be  considered  fulfilled 
and  ended.  This  bill  of  sale  contains  all  the  agree- 
ments of  warranty  or  guaranty  made  by  me  in  the  sale 
of  the  above  mentioned  stallion,  and  it  is  expressly 
provided  that  I  shall  not  be  liable  for  any  claim  that 
may  hereafter  be  made  alleging  any  verbal  agree- 
ment of  myself  or  agent  in  the  sale  of  said  horse." 

The  former  opinion  is  decisive  of  the  question 
that,  in  an  action  based  on  such  written  warranty, 
the  remedy  therein  provided  is  exclusive.  Upon 
such  question  and  to  such  extent  the  former  deci- 
sion is  the  law  of  the  case. 
The  death  of  the  stallion  before  the  expiration  of 
the  time  fixed  for  ascertaining  his  breeding  qualities 
and  before  the  expiration  of  the  time  fixed  by  the 
contract  for  his  return,  precluded  such  return  after 
the  breach  of  the  contract  was  ascertained  and  known 
by  appellee,  and,  under  the  latter  provision  of  the 
contract,  above  quoted,  rendered  the  contract  of 
warranty  null  and  void  and  of  no  effect.  Therefore, 
it  follows  that,  when  appellee  elected  .  to  pursue 
the  remedy  provided  in  the  contract  of  warranty, 
no  such  remedy  existed,  and  hence,  under  the  cases, 
supra^  there  could  be  and  was  no  election  of 
remedies. 

There  is  still  another  phase  of  this  case  which, 
though  possibly  not  strictly  included  in  appellant's 
question  first  indicated  herein  as  the  one  to  be  de- 
termined, is  suggested  by  and  involved  in  his  con- 
tention that  the  former  opinion  in  this  case  is  a 
holding  to  the  effect  that  the  contract  of  warranty 
furnished  appellant  his  sole  and  only  remedy  in  this 
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case.  Such  contract  does  in  fact  cover  the  breeding 
qualities  of  the  stallion  sold  by  appellant.  It  is 
also  true  that  the  representations  now  relied  on  by 
appellee  as  being  false  and  fraudulent  are  those 
which  relate  to  such  breeding  qualities  of  the  horse. 
In  the  former  opinion  we  held,  in  effect,  and  cor- 
rectly we  think,  that  the  implied   warranty  set 

up  in  one  of  the  paragraphs  of  answer  had 
7.     been  merged  in  the  express  written  warranty, 

and  hence  that  appellee's  remedy,  so  far 
as  breach  of  warranty  was  concerned,  was  limited 
to  that  provided  in  such  contract.  By  analogy  of 
reasoning,  it  would  seem  to  follow  that  where  the 
vendee  of  property  accepts  from  the  vendor  an 
express  written  warranty  which  contains  certain 
representations  or  a  warranty  as  to  a  particular 
quality  or  element  of  fitness  of  the  property  or  thing 
sotd  for  the  purpose  for  which  it  is  sold,  and  a  pro- 
vision therein  for  an  exclusive  remedy  for  the  breach 
of  such  warranty,  a  voluntary  election  by  the  vendee 
to  accept  and  rely  on  the  contract  of  warranty,  in 
the  absence  of  fraud  in  procuring  the  execution  and 
acceptance  of  such  contract^  estops  the  vendee  from 
afterwards  asserting  and  pursuing  a  remedy  based 
on  the  fraud  of  such  vendor  in  the  making  of  the 
identical  representations  intended  to  be  and  actually 
covered  by  the  contract  of  warranty.  In  other 
words,  where  the  fraudulent  representations  relied 
on  as  the  inducement  which  caused  the  vendee  to 
purchase  the  thing  sold  to  his  injury  are  identical 
with,  and  completely  covered  by,  a  written  warranty 
and  provisions  for  the  breach  thereof  taken  and 
accepted  by  such  vendee,  the  verbal  representations 
are  merged  in  the  writing  and  the  writting,  unless 
tainted  by  the  fraud,  will  be  deemed  to  express  the 
full  intent  of  the  parties  with  reference  thereto. 
Upon  this  subject  the  Court  of  Civil  Appeals  of 
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Texas,  in  the  case  of  OUman  Bros.  v.  Poland 
(1912),  142  S.  W.  653,  in  discussing  the  effect 
of  warranty  say:  **This  writing  contained  the 
entire  contract  between  them,  and  by  its  terms  each 
must  abide.  *  *  *  Contracts  containing  similar 
provisions  to  this  have  been  before  this  court  in  a 
number  of  cases,  and  it  has  uniformly  been  ruled 
that,  when  the  parties  to  a  contract  agree  upon  the 
remedies  that  accrue  for  a  breach  of  it,  these  reme- 
dies constitute  the  only  relief  in  the  particular  that 
the  purchaser  has,  and  he  must  look  to  his  contract 
and  be  governed  by  its  stipulations/'  To  the  same 
effect,  see.  Wisdom  v.  Nichols,  etc.^  Co.  (1906),  139 
Ky.  506,  97  S.  W.  18;  Walters  v.  Akers  (1907),  (Ky.), 
101  S.  W.  1179;  Miller  v.  Nichols,  etc.,  Co.  (1877), 
5  Neb.  478. 

The  cases  cited,  while  recognizing  and  announcing 
the  legal  principle  contended  for  by  appellant,  ex- 
pressly except  from  its  applicatioi^,  those  cases  in 
which  the  fraud  charged  is  alleged  to  have  induced 
both  the  acceptance  of  the  contract  of  warranty  and  the 
purchase  of  the  property  sold  and  covered  by  such 
warranty.  It  was  expressly  held,  in  the  case  last 
quoted  from,  that  there  was  no  fraud  on  the  part  of 
Oltman  Bros,  in  inducing  Poland  to  accept  the 
warranty. 

In  the  instant  case,  the  pleadings  of  appellee,  both 
his  answer  and  cross-complaint,  contain  averments 
to  the  effect  that  the  written  warranty  was  no  part 
of  the  original  contract  of  purchase  and  sale  of  the 
horse,  but  that  afterwards,  at  the  time  of  the  deliv- 
ery of  the  horse  under  circumstances  particularly 
set  out,  such  contract  of  warranty  was,  without 
any  consideration,  voluntarily  included  among  other 
papers  delivered  to  appellee  by  appellant,  and  that 
sitch  execution  of  said  contract  was  a  part  of  and  one 
of  the  steps  in  the  fraud  practiced  by  appellant. 
Vol.  62—19 
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There^  is  also  a  reply  containing  the  same  or 
similar  averments  addressed  to  that  paragraph  of 
appellant's  answer  to  the  cross-KJomplaint,  which  was 
predicated  on  such  contract  of  warranty.  We  think 
the  averments  contained  in  appellee's  said  pleadings 
were  sufficient  to  bring  them  within  the  class  ex- 
cepted from  the  application  of  the  principle  an- 
nounced in  the  cases,  supra,  and  hence  render  such 
pleadings  sufficient  against  demurrer. 

The  record  as  presented  by  appellant's  brief  pre- 
sents no  reversible  error  and  the  judgment  below  is 
therefore  affirmed. 

Note.— Reported  in  110  N.  E.  1016.  See  under  (3),  (4)  3  Cyo 
395,  401;  (5)  1  C.  J.  1087,  23  Cyo  417;  (7)  20  Cyo  89;  35  Cyo  443, 
444.  Warranty  on  sale  of  animal  for  breeding  purposes,  Ann.  Cas. 
1916A  673. 


Merchants  National  Bane  of  Massillon,  Ohio 

V.  Nees,  et  al. 

[No.  8,758.  Filed  November  2, 1915.  Rehearing  denied  June  2, 1916.] 

1.  CouBTS. — Record. — Nunc  Pro  Tunc  Entries, — When  Made. — 
As  a  general  rule  a  nunc  pro  tunc  entry  oan  be  made  only  where 
there  is  some  memorial  or  other  minute  of  the  transaction  in  the  ease 
from  which  what  actually  took  place  in  the  prior  proceeding  can 
be  dearly  ascertained  or  known;  and  parol  evidence  alone  is  not 
sufficient  to  authorize  a  nunc  pro  tunc  entry  or  to  change  a  record 
after  the  proceedings  have  ceased  to  be  in  fieri,  and  after  the  term 
at  which  the  record  was  made.    p.  296. 

2.  Appeal. — Reinew. — Briefs, — Specifications  of  Error. — ^The  court 
is  warranted  in  refusing  to  consider  instructions  where  the  oritioism 
to  the  giving  or  refusing  to  give  such  instructions  is  very  general 
and  by  abstract  propositions  of  law.    p.  296. 

3.  Trial. — Instructions. — How  Construed. — In  determining  whether 
there  was  error  in  the  giving  or  refusing  to  give  instructions, 
the  instructions  given  must  be  considered  as  a  whole,    p.  296. 

4.  Appeal. — Briefs. — SpedficaHons  of  Error, — ^Where  appellant's 
brief,  in  its  points  and  authorities,  fails  to  direct  any  proposition 
to  the  overruling  of  the  motion  in  arrest  of  judgment  and  the  same 
is  not  otherwise  discussed,  no  question  as  to  the  alleged  error  is 
presented  to  the  oourt  for  its  consideration,    p.  297. 
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5.  Witnesses. — Cross'Examination. — Discretion  of  Court, — ^Where 
in  an  action  on  notes,  it  was  disclosed  by  theevidence  that  there  were 
two  sets  of  notes  involved  in  the  transaction,  one  set  having  been 
retired  by  the  issuance  of  new  notes,  the  court  refused  to  permit 
a  witness,  on  cross-examination,  to  answer,  after  having  testified 
that  there  had  been  no  accrued  interest  charged  on  the  old  notes 
at  the  time  the  new  notes  were  executed,  whether  "the  interest 
was  thrown  off  in  consideration  of  the  execution  of  the  new  notes," 
such  ruling  was  not  erroneous,  as  the  scope  of  a  cross-examination 
is  largely  within  the  discretion  of  the  trial  court,  and  for  the  further 
reason  that  the  testimony  of  the  witness  substantially  covered  the 
information  sought  to  be  elicited  by  the  question,    p.  297. 

6.  New  Trial. — Motion  for. — Grounds. — Misconduct  of  Judge. — 
The  conduct  of  the  trial  judge  in  expressing  to  one  of  the  jurors  his 
approval  of  the  verdict  of  the  jury  can  not  be  presented  to  the 
appellate  court  in  a  motion  for  a  new  trial,  as  the  alleged  misconduct 
does  not  come  within  the  rule  specifying  what  causes  an  alleged 
error  may  be  included  in  such  motion,  for  it  is  only  error  thatoan  be 
rectified  by  the  granting  of  the  motion  for  a  new  trial  that  can  be 
assigned  as  causes  therefor,    p.  298. 

7.  Appeal. — Necessity  of  Objections. — Waioer  of, — Presence  of 
Jvdge.'^Conduct  of  Trial. — While  the  better  practice  requires  the 
visable  presence  of  a  presiding  judge  at  all  times  during  the  actual 
progress  of  th^  trial,  yet  the  fact  that  the  judge  absented  himself 

Jbemporarily  from  the  court  room  on  business  connected  with  the 
trial  on  two  occasions  during  the  argument  to  the  jury  is  not 
available  error  where  there  were  no  objections  made  at  the  time 
either  to  his  absence  or  to  argument  of  coimsel  and  where  the  record 
fails  to  show  that  such  absence  was  in  any  way  prejudicial  to  the 
complaining  party,  as  it  is  the  rule  in  this  state  that  misconduct 
of  any  one  connected  with  the  trial  not  affecting  the  jurisdiction  of 
the  court  when  acquiesced  in  without  objection  is  waived,   p.  298. 

8.  Sales. — Warranties, — Implied  Warranty. — Anstoer. — Sufficiency 
of. — A  paragraph  of  answer,  based  upon  a  breach  of  the  warranty, 
which  avers,  in  substance,  that  the  vendor,  the  manufacturer,  sold 
the  vendees  a  traction  engine  and  a  number  of  wagons,  and  that 
it  knew  the  purpose  for  which  the  outfit  was  intended  to  be  used 
and  that  it  was  worthless  for  such  purpose,  states  a  defense  sufficient 
as  against  demurrer,  as,  although  the  negotiations  for  the  sale, 
which  were  oral  except  as  to  the  piurchase  notes  given,  did  not  go 
to  the  reasonable  fitness  of  the  outfit  for  the  purpose  for  which  it 
was  purchased,  the  law  implies  such  a  warranty,  and,  the  outfit 
being  entirely  worthless,  there  was  a  failure  of  consideration  by 
reason  of  the  breach  of  such  implied  warranty,    p.  300. 

9.  Fraud. — Representations  Constituting. — Expressions  of  Opinion, 
— As  a  general  proposition,  a  representation  to  be  fraudulent  in 
law  must  be  made  concerning  a  material  fact,  upon  which  the  party 
to  whom  it  is  made  has  a  right  to,  and  does,  rely  and  it  must  be  one 
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that  mMeada  him  to  his  injury;  but  mere  expression  of  opinion, 
oonceming  the  value,  utility,  future  use  and  the  like  of  property, 
do  not  in  law  constitute  actionable  fraud,  though  they  be  false, 
p.  303. 

10.  Fraud. — RepreserUaliona  Constituting. — Professions  of  Knowl- 
edge,— When  Fraudvlent, — ^Where  a  party  profeesmg  to  have  knowl- 
edge falsely  represents  a  thing  to  exist  and  makes  the  representa- 
tion for  the  purpose  of  procuring  an  undue  advantage  over  a 
person,  with  whom  he  is  contracting  and  who  is  without  knowledge 
and  relies  thereon,  he  is-guilty  of  fraud,  although  it  may  not  appear 
that  he  knew  his  statements  were  false,    p.  304. 

1 1 .  Sales. — Fraud, — Sufficiency  of  Answer, — Expressions  of  Opinion, 
— When  not  Fraudulent, — ^In  an  action  on  notes,  an  answer  of  fraud 
that  a  manufacturer  sold  the  defendants  a  traction  engine  and 
six  wagons  of  his  own  make,  knowing  that  the  outfit  was  to  be 
used  in  hauling  gravel  and  that  its  utility  and  worth  for  such 
purpose  was  unknown  to  the  defendants;  that  the  vendor  repre- 
sented to  them  that  the  engine  and  wagons  could  be  used,  at  a 
great  saving,  in  the  form  of  a  train  in  hauling  gravel;  that  the 
defendants  believed  such  representations  and,  after  an  inspection, 
purchased  the  outfit;  that  the  engine  was  unable  to  draw  the  wagons, 
and  that  the  agents  of  the  vendor  were  unable  to  operate  the  outfit 
so  that  it  would  perform  the  work  for  which  it  was  purchased, 
whereupon  the  vendor  informed  the  defendants  th»t  it  would  make 
for  them  a  lighter  wagon  of  smaller  capacity  and  that  the  engine 
would  draw  eight  of  such  wagons  loaded  with  gravel,  and,  relying 
upon  such  representations,  defendants  agreed  to  exchange  the 
ox  original  wagons  for  the  eight  lighter  wagons;  that  at  the  time 
the  exchange  was  agreed  upon  vendees  were  furnished  blue  print 
of  the  specifications  of  the  new  wagons,  which  they  knew  nothing 
about,  but  relied  on  the  representations  made  to  them;  that  new 
notes  were  executed  and  the  old  notes  given  for  the  purchase  of  the 
first  outfit  were  surrendered;  that  when  the  new  wagons  were 
delivered,  the  defendants  attempted  to  oi)erate  the  same  but  could 
not;  that  the  wagons  were  insufficient  in  strength,  would  not  haul 
the  amountof  gravel  as  represented,  and  that  the  dumping  appliance 
on  the  wagons  would  not  work;  that  the  representations  made  by 
the  vendor  as  to  the  outfit  being  a  success  were  in  reckless  disregard 
as  to  whether  the  representations  were  true  or  false  and  were  made 
for  the  purpose  of  selling  the  outfit  to  the  defendants;  that  the 
engines  and  wagons  were  worthless,  and  that  the  notes  in  suit 
were  executed  in  consideration  therefor,  hdd^  that  such  answer 
was  insufficient  as  a  plea  of  fraud,  as  the  representations  were  mere 
expressions  of  opinion,    p.  305. 

12.  Pleading. — Answer  of  Failure  of  Consideration, — Sufficiency  of, — 
Where,  in  an  action  on  notes,  the  cause  was  tried  below  and  briefed 
on  api)eal  on  the  theory  of  fraud,  and  the  answer  attempting  to 
interpose  the  defense  of  fraud  is  held  insufficient  therefor,  it  is  not 
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made  good  as  a  plea  of  failuie  or  want  of  consideration  by  the  bare* 
general  allegation  therein  that  the  outfit  for  which  the  notes  were 
executed  was  worthless,    pp.  306,  311. 

13.  Apvbajj,— Overruling  Demurrer, — When  Harmle88, — Where,  in 
an  action  on  notes  the  execution  of  which  was  admitted,  the  de- 
fendants pleaded  two  paragraphs  of  answer,  one  based  on  a  breach 
of  the  warranty  and  the  othepr  based  on  fraud,  the  latter  being  held 
insufficient,  and  there  was  a  verdict  for  the  defendants,  the  over- 
ruling of  the  demurrer  to  the  bad  paragraph  of  answer  can  not  be 
regarded  as  harmless,  as  there  was  nothing  to  show  on  which 
paragraph  of  answer  the  verdict  of  the  jury  was  based,    p.  306. 

14.  Bills  and  Notes. — Defenses, — Extension  of  Time, — Effect  of, — 
Where  the  maker  of  a  promissory  note  agrees  with  the  payee  that 
if  the  latter  will  extend  the  time  of  payment  for  a  definite  time  the 
same  will  then  be  paid,  and  the  time  is  so  extended,  such  promise 
constitutes  a  new,  enforceable  contract,  though  the  maker  may  have 
had  a  good  defense  to  such  note  before  the  agreement  to  extend 
was  made.    p.  807. 

15.  Sales. — Defects, — Discovery. — Ordinary  Diligence, — Where  a 
number  of  wagons  to  be  used  in  hauling  gravel  were  sold  to  de- 
fendants, who,  for  some  time,  attempted  to  use  them  for  that 
purpose  and  thereby  became  acquainted  with  their  lack  of  adapt- 
ability to  the  character  of  work  to  be  performed,  and  the  wagons 
were  then  exchanged  for  new  wagons  differing  from  those  originally 
purehased  only  in  that  they  were  lighter  and  of  smaller  capacity 
and,  for  some  time  prior  to  the  execution  of  the  notes  for  the  pur- 
chase price  involved  the  defendants  had  the  new  wago^  in  their 
possession,  with  opportunity  to  make  a  test  of  the  same  that  would 
have  disclosed  the  infirmities  complained  of,  they  were  bound,  under 
such  circumstances,  to  exereise  ordinary  diligence  to  discover  such 
defects  as  may  have  existed  therein,     p.  308. 

16.  Sales. — Fraud, — Representations, — Matters  of  Fact  or  Matters  of 
Opinion, — ^While  it  is  the  general  rule  that  statements  of  a  vendor 
as  to  the  value,  utility,  and  future  use  ht  the  property  he  is  selling 
may  be  put  to,  are  mere  matters  of  opinion;  yet  where  the  vendor 
knows  that  the  vendee  is  wholly  ignorant  of  the  value  or  utility 
of  the  property  to  be  sold  and  that  he  is  relying  on  the  vendor's 
representations  as  to  value  or  utility,  and  such  representations  are 
not  made  as  a  mere  expression  of  opinion  but  as  a  statement  of 
fact,  which  statement  the  vendor  knows  to  be  untrue,  such  state- 
ment is  a  representation  by  which  the  vendor  is  bound,    p.  309. 

17.  Sales. — Defenses, — Issues  Raised  by  Answer, — ^While  it  is  the 
law  that  where  a  manufacturer  or  dealer  contracts  to  supply  an 
article  which  he  manufactures  or  produces,  or  in  which  he  deals, 
to  be  used  for  a  particular  purpose,  and  the  buyer  necessarily  trusts 
the  judgment  of  the  manufacturer  or  dealer,  there  is  an  implied 
warranty  that  the  article  is  reasonably  fit  for  the  purpose  for  which 
it  is  to  be  used,  yet  this  rule  can  have  no  application  to  a  question 
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of  a  vendor's  fraudulent  representations  raised  by  an  answer 
drafted  on  the  theory  of  fraud,  p.  310. 
18.  Appeal. — Rehearing, — Scope. — ^Where  appellant's  brief  in  the 
original  api)eal  did  not  contend  that  an  answer  held  not  good  as  a 
plea  of  fraud  was  sufficient  as  an  answer  of  failure  of  consideration, 
such  question  can  not  be  presented  for  -the  first  time  in  the 
petition  for  a  rehearing,    p.  310. 

From  Clinton  Circuit  Court;  Joseph  Comha, 
Judge. 

Action  by  the  Merchants  National  Bank  of  Mas- 
sillon,  Ohio,  against  William  J.  Nees  and  others. 
From  a  judgment  for  defendants,  the  plaintiff 
appeals.     Reversed. 

James  V.  Kent  and  Thomas  M.  Ryan,  for  ap- 
pellant. 

Sheridan  &  Gruber,  for  appellees. 
Appealed  from  the  Clinton  Circuit  Court. 

Moran,  J. — This  was  an  action  by  appellant 
to  enforce  the  collection  of  eight  promissory  notes, 
aggregating  $3,865,  against  appellees,  executed  by 
them  t<f  The  Russell  &  Company,  a  corporation  of 
Massillon,  Ohio,  and  held  by  appellant  by  indorse- 
ment. The  defense  interposed  to  the  collection  of 
the  notes  was  predicated  upon  two  affirmative  para- 
graphs of  answer  addressed  to  the  complaint,  which 
consisted  of  eight  paragraphs,  each  being  based  upon 
one  of  said  notes  respectively.  It  is  admitted  by 
both  paragraphs  of  answer  that  the  notes  are  due 
and  unpaid,  and  were  executed  by  appellees,  but 
that  they  were  executed  in  consideration  of  the  sale 
and  delivery  to  appellees  by  The  Russell  &  Company 
of  a  certain  device,  consisting  of  a  traction  engine 
and  eight  wagons,  which  were  intended  to  constitute 
a  train  for  the  purpose  of  hauling  gravel  in  the  con- 
struction of  gravel  roads.  One  of  said  paragraphs 
proceeds  upon  the  theory  of  a  breach  of  warranty 
and  the  other  upon  fraud  in  the  sale  of  the  above 
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described  property.  Upon  issue  being  joined,  a  trial 
was  had  by  a  jury,  which  returned  a  verdict  in 
favor  of  appellees,  together  with  answers  to  certain 
interrogatories.  There  was  judgment  upon  the  ver- 
dict that  appellant  take  nothing  by  its  complaint  and 
that  appellees  recover  costs.  From  this  judgment 
an  appeal  has  been  taken.  Errors  relied  upon  for 
reversal  are:  Overruling  the  demurrer  of  appellant 
to  each  paragraph  of  answer;  overruling  appellant's 
motions  in  arrest  of  judgment  and  for  a*' new  trial. 

Appellees  assert  that  many  of  the  errors  relied 
upon  by  appellant  are  not  properly  presented  and 
are  therefore  obviated  under  the  rules  of  appellate 
procedure.  As  to  such,  we  shall  direct  our  attention 
at  this  time. 

It  is  insisted  by  appellees  that  no  error  can  be 
predicated  upon  the  giving  or  refusing  to  give  in- 
structions for  the  reason  that  the  record  faUsto  show 
that  the  instructions  were  filed  and  exceptions  prop- 
erly reserved  thereto.  The  state  of  the  record  as 
originally  filed  in  this  court,  and  at  the  time  appellee 
filed  his  brief,  would  preclude  an  examination  of  the 
instructions  for  the  reasons  above  assigned.  Since 
that  time,  however.  Cause  No.  9273  of  this  court 
has  been  consolidated  with  this  cause,  which  brings 
before  us  a  nunc  pro  tunc  entry  showing  the  filing 
of  the  instructions  and  the  reserving  of  the  proper 
exceptions  to  the  same.  To  the  granting  of  the 
nunc  pro  iunc  entry  appellees  in  this  cause  duly 
excepted,  and  present  for  consideration  the  question 
as  to  whether  the  memorandum  made  on  the  bench 
docket  by  the  trial  court  originally  in  reference  to 
instructing  the  jury  was  sufficient  upon  which  to 
grant  appellant's  application  for  a  nunc  pro  tunc 
entry.  . 

It  may  be  stated  as  a  general  rule  that  a  nunc 
pro  tunc  entry  can  be  made  only  where  there  is 
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some  memorial   or  other  minute  of  the  transac- 
tion in  the  case  from  which  what  actually 
1  •     took  place  in  the  prior  proceeding  can  be  clear- 
ly ascertained  or  known;  and  parol  evidence 
alone  is  not  sufficient  to  authorize  a  nunc  pro  tunc 
entry  or  to  change  a  record  after  the  proceeding 
has  ceased  to  be  in  fieri^  and  after  the  term  at  which 
the  record  was  made.  Williams  y.  Henderson  (1883), 
90  Ind.  677;  Schoonover  v.  Reed  (1879),  65  Ind.  313; 
Boyd  V.  Sbhott  (1898),  152  Ind.  161,  52  N.  E.  752. 

After  an  examination  of  the  memorandum  made 
by  the  trial  court,  and  the  facts  and  circumstances 
offered  in  evidence  throwing  light  thereon,  we  are  of 
the  opinion,  in  view  of  the  holdings,  that  the  mem- 
orandum made  by  the  trial  court  authorizing  the 
granting  of  the  application  for  a  nun^  pro  tunc 
entry  was  sufficient,  and  that  the  instructions  must 
be  regarded  as  properly  filed  and  exceptions  duly 
reserved.     The  criticism  offered  as  to  the 

2.  giving  and  refusing  to  give  instructions  is  very 
general  and  by  abstract  propositions  of  law, 

except  as  to  instructions  Nos.  11  and  12,  given  by 
the  court  of  its  own  motion;  and  while  we  would  be 
warranted  in  considering  only  instructions  Nos.  11 
and  12,  as  aforesaid,  we  have,  however,  examined 
each  instruction  given  and  those  requested  to  be  giv- 
en and  refused,  in  connection  with  our  examination 
of  the  objections  raised  to  instructions  Nos.  11  and 
12,  and  are  fully  convinced  that  when  all  the  instruc- 
tions given  to  the  jury  are  considered  as  a  whole, 
which  they  must  be,  there  was  no  reversible 

3.  error  in  the  giving  of  either  instruction  No.  1 1 
or  12,  nor  in  refusing  to  give  either  of  the 

instructions  tendered  by  appellant.  BdUimore,  etc., 
R.  Co.  v.  Trustees  Tunnelton  Lodge,  etc.  (1911),  60 
Ind.  App.  220,  98  N.  E.   141;  Indianapolis,  etc.. 


MAY  TERM,  1916.  297 

Merohants  Nat.  Bank  v.  Neea — 62  Ind.  App.  290. 

Transit  Co.  v.  Beeder  (1912),  61  Ind.  App.  633,  100 
N.  E.  101. 

Appellant  in  its  brief,  under  "Points  and  Authoiv 
ities,"  has  directed  no  proposition  to  the   over- 
ruling of  the  motion  in  arrest  of  judgment, 

4.  nor  is  the  same  otherwise  discussed.  Hence 
the  alleged  error  is  not  before  us  for  considera- 
tion. Buffkin  V.  State  (1914),  182  Ind.  204,  106 
N.  E.  362;  Naahville^  etc.^  R.  Co.  v.  Johnson 
(1916),  60  Ind.  App.  416,  106  N.  E.  414;  Smith  v. 
Finney  (1914),  66  Ind.  App.  707,  104  Nl  E.  887; 
Michael  Y.  State  (1912),  178  Ind.  676,  99  N.  E.  788; 
Anderson  v.  State  (1913),  179  Ind.  590,  101  N.  E.  84. 

In  its  motion  for  a  new  trial  many  causes  are 
assigned  by  appellant  upon  the  admission  and  rejec- 
tion of  evidence.  However,  the  only  error  to 
which  a  proposition  is  addressed  imder  "Points  and 
Authorities"  is  that  the  court  refused  appellant 
permission  to  have  the  witness  William  S.  Nees 
answer  the  following  question  on  cross-examination: 
"The  interest  was  thrown  oflf  in  consideration  of 
the  execution  of  the  new  notes,  is  that  right?''  There 
were  two  sets  of  notes  involved  in  the  transaction. 
The  first  set  of  notes  were  taken  up  by  the  execution 
of  what  was  knownTas  the  new  notes.  Just  preced- 
ing the  above  question,  the  witness  Nees  did  answer 
that,  when  the  new  notes  were  executed  and 

5.  the  old  ones  taken  up,  the  company  did  not 
charge  appellee  with  the  interest  that  had 

accrued  on  the  old  notes.  This  in  substance  cov- 
ered appellant's  inquiry.  The  extent  to  which  a 
cross-examination  may  be  carried  is  largely  within 
t!he  discretion  of  the  trial  court.  No  error  was  com- 
mitted in  sustaining  the  objection  to  the  question 
thus  propounded.  Shields  v.  Staie  (1897),  149  Ind. 
396,  49  N.  E.  361;  Datds  v.  Cohlens  (1899),  174  U.  S. 
719,  19  Sup.  Ct.  832,  43  L.  Ed.  1147;  Ledford  v.  Led- 
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ford  (1884),  95  Ind.  283;  Citizens  Street  R.  Co.  v. 
Heath  (1902),  29  Ind.  App.  395,  62  N.  E.  107. 

Appellant  criticizes  the  trial  court  for  expressing 
his  opinion  to  one  of  the  jurors,  after  the  return  of 
the  verdict,  that  a  correct  result  had  been  reached. 
It  is  the  duty — much  less  a  commendable  quality — 
of  a  trial  court  to  keep  himself  in  such  a  frame  of 
mind  that  he  can  pass  upon  all  matters  that  come 
before  him,  or  are  likely  to  come  before  him,  in  an 
unbiased  manner.  This  matter  is  sought  to  be 
presented'  as  a  cause  for  a  new  trial,  although  it 
occurred  after  the  return  of  the  verdict  by  the  jury. 
As  to  what  questions  may  be  presented  by  the 
motion  for  a  new  trial,  it  may  be  stated  as  a  general 
rule,  that  "if  the  ruling  is  connected  with  the  trial 
procedure,  and  is  not  made  upon  the  pleadings,  or 
not  made  upon  independent  questions  not  relating 
to  the  trial,  or  is  not  made  upon  the  verdict,  or  upon 
answers  of  the  jury  to  interrogatories,  or  does  not 
affect  the  form  of  the  judgment  or  decree,  it  should 
be  specified  as  a  cause  or  reason  for  a  new  trial.'' 
Elliott's  App.   Proc.    §350.     The  conduct   of   the 

trial  judge  complained  of  by  appellant  does 
6.     not  come  within  the  general  rule  as  a  cause 

for  a  new  trial.  It  is  onl/  errors  that  can  be 
rectified  by  the  granting  of  the  motion  for  a  new 
trial  that  can  be  assigned  as  causes  therefor. 

It  is  contended  by  appellant  that  the  trial  judge 
was  guilty  of  misconduct  in  leaving  the  court  room 

during  the  argument  of  counsel.     As  to  this 
7      irregularity,  if  it  may  be  termed  such,  the  bill 

of  exceptions  discloses  that  after  the  evidence 
had  been  submitted  and  counsel  for  appellees  wa^ 
making  an  argument  to  the  jury,  the  presiding  judge 
voluntarily  absented  himself  on  one  occasion  for  five 
minutes  and  on  another  for  ten  minutes,  for  the 
purpose  of  dictating  instructions  to  the  court  re- 
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porter,  who  occupied  a  room  that  was  separated  by- 
two  doors  from  the  court  room  where  the  trial  was 
being  conducted  and  where  he  could  not  hear  or 
see  what  was  going  on  in  the  court  room  proper. 
The  bill  of  exceptions  further  discloses  that  there 
were  no  objections  made  or  exceptions  taken  on 
behalf  of  counsel  for  appellant  at  the  time. 

There  are  authorities  to  the  eflFect  that- the  judge 
is  such  an  essential  part  of  the  court  that  his  absence 
for  any  length  of  time,  without  suspending  the  trial, 
will  vitiate  the  proceedings,  whether  objections  be 
made  at  the  time  or  not;  on  the  other  hand,  there 
are  jurisdictions,  of  which  this  state  is  among  the 
number,  which  hold  that  misconduct  of  anyone  con- 
nected with  the  trial  not  affecting  the  jurisdiction 
of  the  court  when  acquiesced  in  without  objection 
is  waived,  even  though  it  be  of  such  character 
that  might  otherwise  vitiate  the  verdict;  however, 
acts  of  misconduct  on  the  part  of  the  trial  judge 
or  anyone  connected  with  the  trial  might  be  of  such 
a  nature  as  the  policy  of  the  law  would  forbid  any 
inquiry  as  to  whether  harm  resulted  or  not.  The 
following  authorities  are  instructive  as  to  the  above 
propositions.  Starr  v.  United  States  (1903),  4  Ind. 
T.  550,  76  S.  W.  105;  Thompson  v.  People  (1893),  144 
lU.  378,  32  N.  E.  968;  Meredeth  v.  People  (1877),  84 
111.  479;  Home  v.  Rogers  (1900),  110  Ga.  362, 
35  S.  E.  715,  49  L.  R.  A.  176;  Ellerbe  v.  State 
(1897),  75  Miss.  622,  22  So.  950,  41  L.  R.  A. 
669;  O'Brien  v.  People  (1892),  17  Colo.  561,  31 
Pac.  230;  State  of  Iowa  v.  Hammer  (1902),  116  Iowa, 
284,  89  N.  W.  1083;  Waterman  v.  State  (1888),  116 
Ind.  51,  18  N.  E.  63;  Kriise  v.  St.  Louis,  etc.,  R.  Co. 
(1911),  97  Ark.  137,  133  S.  W.  841;  State  of  Iowa  v. 
Carnagy  (1898),  106  Iowa  483,  76  N.  W.  805;  Hen- 
ning  v.  State  (1886),  106  Ind.  386,  6  N.  E.  803,  7  N. 
E.  4,  55  Am.  Rep.  7^6;  Coleman  v.  State  (1887),  IH 
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Ind.  663,  13  N.  E.  100;  Danes  v.  Pearson  (1893), 
6  Ind.  App.  465,  33  N.  E.  976. 

Appellant  permitted  the  act  on  the  part  of  the 
presiding  judge  to  be  repeated  without  objection, 
and  his  absence  was  nothing  more  than  momentary, 
and  then  for  the  performance  of  services  connected 
with  the  trial.  In  his  absence,  there  does  not  ap- 
pear from  the  record  to  have  been  any  objections 
made  on  the  part  of  appellant  to  any  remarks  that 
were  made  by  appellees'  coimsel  in  his  argument,  nor 
is  there  anything  to  show  that  the  absence  of  the 
trial  judge  was  in  any  manner  prejudicial  to  appel- 
lant. No  doubt  a  word  to  the  bailiff  that  the  trial 
judge's  presence  was  desired  would  have  brought 
him  back  to  the  bench  immediately.  The  better 
practice  requires  the  visible  presence  of  a  presiding 
judge;  that  he  be  within  hearing  distance  at  all 
times  during  the  actual  progress  of  the  trial,  but 
the  facts  disclosed  by  the  record  in  this  case  show 
no  available  error  on  account  of  the  misconduct  of 
the  presiding  judge  in  this  particular. 

This  leaves  for  consideration  the  sufficiency  of  the 
answers,  which  are  very  voluminous  and  it  would 
unnecessarily  incumber  the  opinion  to  set  the  same 
out  in  full.  We  will  refer  to  the  parts  thereof  that  are 
important  to  a  discussion  of  the  law  applicable  to 
the  ruling  on  the  demurrer.  The  paragraph  of 
answer  based  upon  a  breach  of  warranty  dis- 
closes that  at  the  time  The  Russell  &  Company 
sold    to    appellees    the  engine    and  wagons 

8.  it  was  engaged  in  manufacturing  outfits  of 
this  character;  that  its  agent,  who  sold  the  out- 
fit to  appellees,  knew  that  they  were  under  contract  to 
build  numerous  gravel  roads,  where  the  same  were 
to  be  built,  the  character  of  the  highways  over 
which  the  engine  and  wagons  were  to  be  operated, 
as  well  as  the  gravel  pits  from  "^here  the  gravel  was 
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to  be  procured;  and  that  appellees  were  without  any 
knowledge  of  the  outfit,  except  the  information  ob- 
tained from  the  agent  of  the  company.  It  is 
further  disclosed  that  appellees  attempted  to  use 
the  outfit  as  directed,  but  that  it  could  not  be  used 
for  the  purpose  for  which  it  was  purchased;  that 
the  engine  could  not  draw  the  wagons  when  loaded, 
and  the  wagons  could  not  be  dumped  and  would 
clog;  that  the  outfit  was  worthless  and  the  company 
was  so  notified,  and  that  it  was  at  then*  disposal, 
and  that  the  notes  executed  therefor  would  not  be 
paid.  The  negotiations  and  sale,  so  far  as  this  para- 
graph of  answer  is  concerned,  were  oral,  except  the 
consideration  that  passed,  which  was  the  notes  in 
suit,  and,  in  its  final  analysis,  the  answer  shows  no 
more  than  a  detailed  description  of  the  outfit,  how 
itcouldbe  used,  and  that  the  company  manufactured 
the  same  and  were  familiar  with  the  purpose  for 
which  it  was  sold  and  that  it  was  worthless.  The 
negotiations  did  not  go  to  the  reasonable  fitness  of 
the  outfit  for  the  purpose  for  which  it  was  purchased, 
and  this  quality  not  being  included  within  the  pro- 
visions expressed  in  the  transaction,  the  same  were 
implied  by  the  law,  as  the  law  is  a  silent  factor  and 
enters  into  every  contract.  What  is  implied  in  an 
express  contract  is  as  much  a  part  of  it  as  what  is 
expressed.  Hudson  Canal  Co.  v.  Pennsylvania  Coal 
Co.  (1868),  8  Wall.  276,  19  L.  Ed.  d49;  Jordan  v.  /n- 
dianapolis  Water  Co.  (1902),  159  Ind.  337,  64  N.  E. 
680. 

The  legal  proposition  that  when  the  expressed 
terms  of  a  contract,  relating  to  the  purchase  of 
machinery  manufactured  by  the  seller,  do  not  relate 
to  obligations  created  by  an  implied  warranty,  the 
same  is  not  excluded,  is  fully  covered  by  the  Penn^ 
etc.y  Glass  Co.  v.  De  LaVergne  Mach.  Co.  (1914), 
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58  Ind.  App.  333,  106  N.  E.  722,  where  the  authori- 
ties axe  collected  and  carefully  analyzed. 

In  the  light  of  the  authorities,  there  was  an  implied 
warranty  that  the  outfit  purchased  by  appellees 
was  fit  for  the  purpose  for  which  it  was  purchased, 
and  being  entirely  worthless,  there  was  a  failure  of 
consideration  by  reason  of  the  breach  of  implied 
warranty.  This  paragraph  of  answer  stated  a 
defense  to  the  complaint  and  the  demmrer  was 
properly  overruled. 

The  paragraph  of  answer  based  upon  fraud  dis- 
closes briefly  that  The  Russell  &  Company  of 
Massillon,  Ohio,  sold  to  appellees  a  traction  engine 
and  eight  wagons,  which  they  manufactured  for 
the  purpose  of  hauling  gravel,  in  consideration  of 
$4,365;  that  appellees  knew  nothing  about  the 
merits  of  the  outfit,  which  fact  the  company  well 
knew,  and  with  the  idea  of  defrauding  appellees, 
the  company  procured  their  local  agent  in  Hamilton 
County,  Indiana,  whom  they  knew  was  a  close 
friend  of  appellees,  and  upon  whom  they  knew  ap- 
pellees would  rely,  to  represent  to  them  that  The 
Russell  &  Company  manufactured  an  outfit,  con- 
sisting of  an  engine  and  a  series  of  wagons,  which 
appellees  could  use  in  their  business  to  a  great 
financial  advantage;  that  each  wagon  would  hold 
six  cubic  yards  of  gravel,  and  that  the  engine  would 
draw  eight  wagons  in  the  form  of  a  train;  appellees 
believed  the  representations  made  and  after  visiting 
the  factory  where  they  saw  the.  outfit  purchased, 
they  had  the  same  delivered  to  them,  and  in  May, 
1910,  appellees  attempted  to  use  the  outfit  but 
could  not;  that  the  engine  was  unable  to  draw  the 
wagons  or  any  number  of  them;  an  effort  was  made 
by  the  company  to  operate  the  same,  but  it  could 
not  do  so;  the  company  found  that  it  could  not  be 
made  to  do  the  work  for  which  it  was  purchased, 
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thereupon  through  its  local  agent,  upon  whom  they 
knew  appellees  would  rely,  they  informed  appellees 
that  the  company  would  make  for  them  a  lighter 
wagon,  which  would  hold  four  cubic  yards  of  gravel, 
and  that  the  engine  in  their  possession  could  draw 
eight  of  such  wagons  filled  with  gravel;  and  relying 
upon  the  representations,  appellees  agreed  to  ex- 
change the  six  wagons  for  the  eight  lighter  wagons, 
which  the  company  agreed  to  manufacture  for  them; 
at  the  time  of  entering  into  the  contract  for  the 
exchange  of  wagons,  appellees  were'^  furnished  a  blue- 
print in  reference  to  the  new  wagons,  which  they 
knew  nothing  about,  but  relied  upon  representations 
made  to  them,  and  new  notes  were  executed  and  the 
old  notes,  which  were  executed  for  the  first  outfit, 
except  a  $500  note  which  had  been  paid,  were  sur- 
rendered. The  new  wagons  were  delivered  in  Sep- 
tember, 1910,  and  appellees  attempted  to  operate 
the  same  but  could  not — they  were  insufficient  in 
strength ;  they  could  not  haul  the  amount  of  gravel 
represented,  nor  could  the  gravel  be  dumped  there- 
from by  the  appliances  for  that  purpose,  as  repre- 
sented. The  company  made  an  effort  to  operate  the 
outfit,  but  failed.  The  representations  made  by  the 
company  as  to  the  outfit  being  a  success  were  in 
reckless  disregard  as  to  whether  the  representations 
were  true  or  false,  and  were  made  for  the  purpose  of 
selling  the  outfit  to  appellees,  and  that  the  engine 
and  wagons  were  worthless  and  the  notes  in  suit 
were  executed  in  consideration  therefor. 

It  may  be  stated  as  a  general  proposition  that  a 

representation   to  be   fraudulent  in  law  must  be 

made  concerning  a  material  fact,  upon  which 

9.     the  party  to  whom  it  is  made  has  a  right 

to,  and  does,  rely,  and  it  must  be  one  that 

misleads  him  to  his  injury;  but  mere  expressions 

of  opinion  concerning  the  value,  utility,  future  use 
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and  the  like  of  property,  do  not  in  law  constitute 
actionable  fraud,  though  they  be  false;  but  where  a 
party  professing  to  have  knowledge  falsely  repre- 
sents a  thing  to  exist  and  makes  the  repre- 

10.  sentation  for  the  purpose  of  procuring  an  un- 
due advantage  over  a  person,  with  whom  he 
is  contracting  and  who  is  without  knowledge  and 
relies  thereon,  he  is  guilty  of  fraud,  although  it  may 
not  appear  that  he  knew  that  his  statements  were 
false.  Conant  v.  National  State  Bank  (1889),  121 
Ind.  323,  22  N.  E.  250;  Smith  v.  Parker  (1897), 
148  Ind.  127,  45  N.  E.  770;  Frenzel  v.  MUler  (1871), 
37  Ind.  1,  10  Am.  Rep.  62;  Hartford  Life  Ins.  Co.  v. 
Hope  (1907),  40  Ind.  App.  354,  81  N.  E.  595,  1088; 
Timmis  v.  Wade  (1892),  6  Ind.  App.  139,  31  N.  E. 
827;  Hunter  v.  McLaughlin  (1873),  43  Ind.  38; 
Gatling  v.  Newell  (1857),  9  Ind.  672;  Hedin  v.  Minne- 
apolis  Medical^  etc..  Institute  (1895),  62  Minn.  146, 
64  N.  W.  158,  35  L.  R.  A.  417,  54  Am.  St.  628. 

The  gravamen  of  the  charge  of  fraud  in  the  answer 
is  that  the  company  that  manufactured  and  sold  the 
articles  of  property  to  appellees  made  representa- 
tions to  them  with  a  reckless  disregard  for  the  truth, 
and  that  appellees  were  without  any  knowledge  as 
to  the  matter  under  consideration,  and  relied  there- 
on and  were  damaged  thereby. 

In  Conant  v.  National  State  Bank^  supra^  the 
sellers  represented  that  they  were  experts  in  flour 
mill  machinery;  that  they  had  a  peculiar  knowledge 
in  relation  to  flour  mill  machinery,  and  the  pur- 
chasers were  ignorant  of  such  matters,  and  that 
the  sellers  being  experts,  and  with  an  intent  to 
deceive  the  purchasers  and  to  take  advantage  of 
their  want  of  knowledge,  represented  that  the  machin- 
ery was  adapted  to  and  in  all  respects  sufficient, 
and  had  a  capacity  of  one  hundred  barrels  per  day, 
to  make  three  grades  of  flour  economically  and 
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profitably.  This  was  held  to  be  no  more  than  the 
expression  of  an  opinion  and  commendation  relatr 
ing  entirely  to  the  work  the  machinery  could  do 
in  the  future  and  the  manner  in  which  it  would 
do  the  same. 

The  property  for  which  the  notes  in  suit  were 
executed  it  will  be  remembered  was  not  the  prop- 
erty first  purchased  from  The  Russell  &  Company, 
but  property  received  in  exchange  therefor.  The 
new  wagons  contracted  to  be  constructed  were 
similar  in  mechanism  to  the  wagons  first  purchased, 
and  which  were  in  appellee's  possession,  together 
with  the  engine,  which  was  to  make  up  a  part  of  the 
new  outfit,  from  May,  1910,  to  September  of  the 
same  year.  So  as  to  the  engine  that  was  to  make  up 
a  part  of  the  new  outfit  appellees  were  not  strangers, 
and  as  to  the  new  wagons  that  were  to  take  the  place 
of  the  old  ones  they  were  not  entirely  without 
knowledge.  The  new  wagons  at  the  time  of  enter- 
ing into  the  contract  were  not  in  existence;  the  com- 
pany agreed  to  construct  them  for  appellees  in  ac- 
cordance with  a  blueprint,  which  was  placed  in 
their  hands  at  the  time  of  entering  into  the  agree- 
ment to  construct  the  same,  and  to  take  back  the 
first  wagons  and  surrender  the  notes  executed 
therefor.     Without  extending  the  discussion  further 

the  representations  made,  as  alleged,  were 
11.    not  about  an  existing  fact,  but  were  about 

what  the  wagons  would  do  when  constructed 
and  operated  as  directed,  which  falls  within  the  class 
of  representations  that  is  termed  by  the  law  as  the 
expression  of  an  opinion;  and  the  allegations  of  the 
answer  are  not  such  as  to  take  the  case  out  of  the 
general  rule  that  statements  of  matters  of  opinion 
in  the  nature  of  predictions  cannot,  although  un- 
true, constitute  a  fraudulent  representation.  Conant 
Vol.  62—20 


306  APPELLATE  COURT  OF  INDL^A, 

Merchants  Nat.  Bank  v,  Nees — 62  Ind.  App.  290. 

V.  National  State  Bank,  supra;  Frenzel  v.  Miller^ 
supra;  Kimball  v.  Bangs  (1887),  144  Mass.  321,  11 
N.  E.  113;  Hunter  v.  McLaughlin^  supra;  WHliam- 
son  V.  Holt  (1908),  147  K  C.  515,  61  S.  E.  384,  17 
L.  R.  A.  (N.  S.)  240;  ElKott  on  Contracts  §84. 

So  far  as  the  answer  is  concerned,  the  cause  was 

tried  below  and  briefed  in  this  court  on  the  theory 

of  fraud,  and  it  is  not  good  as  such.     It  con- 

12.  tains  the  general  allegation,  however,  that  the 
outfit  for  which  the  notes  were  executed,  was 

worthless,  and  we  have  examined  the  same  on  the 
theory  as  to  whether  it  is  good  as  a  pleading  of  a 
failure  of  consideration  or  a  want  of  consideration; 
and  under  the  holdings  it  cannot  be  regarded  as 
good  on  either  of  these  theories.  Neidefer  v.  Chas^ 
tain  (1880),  71  Ind.  363,  36  Am.  Rep.  198. 

The  execution  of  the  notes  being  admitted,  the 

verdict  for  appellees  cannot  be  attributed  to  a  failure 

of  proof  under  the  complaint,  and  there  being 

13.  nothing  to  show  upon  which  paragraph  of 
answer  the  verdict  of  the  jury  and  the  judg- 
ment of  the  court  rests,  the  overrruling  of  the  de- 
murrer to  a  bad  paragraph  of  answer  cannot,  imder 
the  circumstances,  be  regarded  as  harmless.  Shirk 
V.  Neible  (1900),  156  Ind.  66,  59  N.  E.  281,83  Am. 
St.  150. 

Cause  No.  9273,  in  which  a  nunc  pro  tunc  entry 
was  granted  in  the  court  below  and  consolidated 
with  this  cause  is  affirmed.  This  cause,  being  No. 
8758,  is  reversed,  with  instructions  to  the  lower 
court  to  sustain  the  demurrer  to  the  paragraph  of 
answer  charging  fraud,  and  for  further  proceedings 
in  accordance  with  this  opinion. 
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On  Petition  fob  Rehearing. 

MoRAN,  J. — It  is  contended  by  appellees  in  their 
petition  for  a  rehearing  that  the  court  was  in  error 
in  holding  (1)  that  the  fourth  paragraph  of  appel- 
lees's  answer  was  insufficient  to  state  a  defense  to 
appellant's  complaint;  (2)  in  reversing  the  judgment 
even  in  the  event  the  fourth  paragraph  of  appellee's 
answer  was  insufficient. 

The  paragraph  of  answer  under  consideration  is 
quite  lengthy,  and  in  addition  to  the  brief  statement 
of  the  same  in  the  original  opinion  it  is  disclosed, 
among  other  things,  that  after  the  six  wagons  and 
engine  were  tried,  it  was  found  that  the  outfit  could 
not  be  made  to  do  the  work  for  which  it  was  pur- 
chased, and  thereupon  the  wagons  were  returned  to 
appellant  company,  and  eight  lighter  wagons  built 
for  and  delivered  to  appellees,  which,  together  with 
the  engine  retained  by  appellees,  made  up  the  new 
outfit.  After  the  new  wagons  were  in  appellees' 
possession  for  almost  a  month,  the  original  notes 
were  surrendered  to  appellees,  except  a  $500  note 
which  had  been  paid,  and  in  the  execution  of  the 
notes  in  suit,  in  lieu  of  the  original  notes,  the  pay- 
ment of  the  consideration  was  extended,  and  appel- 
lees relieved  from  the  payment  of  interest,  which 
had  been  accumulating  for  several  months.  "Where 
the  maker  of  a  promissory  note  agrees  with  the 
payee  that  if  the  latter  will  extend  the  time 

14.  of  payment  for  a  definite  time  he  will  pay  the 
same  at  the  expiration  of  said  period,  and  the 
time  is  so  extended  such  promise  of  the  maker  con- 
stitutes a  new  contract,  binding  in  law  and  cap- 
able of  enforcement,  though  the  maker  may  have 
had  a  good  defense  to  such  note  before  the  agree- 
ment to  extend  was  made."  McCormick,  etc.^  Co. 
V.    Yoeman  (1900),  26  Ind.  App.  415,  59  N.  E.  1069. 
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It  is  clear  under  the  circumstances  that  no  fraud 
could  be  predicated  on  the  original  agreement  that 
brought  about  the  sale  of  the  wagons  and  the  execu- 
tion of  the  notes  therefor;  and  if  the  consideration 
for  the  execution  of  the  notes  in  suit  is  based  upon 
the  extension  of  time  of  the  payment  of  the  consid- 
eration for  the  first  wagons  and  foregoing  the  accum- 
ulated interest,  then  a  further  inquiry  is  unneces- 
sary, but  aside  from  this,  the  fourth  paragraph  of 
answer  is  not  good.  The  original  wagons  were  in 
appellees'  possession  for  over  four  months,  during 
which  time  appellees  attempted  to  operate 

15.  the  same  in  their  business,  and  during  such 
time  they  thoroughly  familiarized  them- 
selves with  the  infirmities  thereof,  as  the  answer 
specifically  sets  forth,  wherein  the  original  wagons 
failed  to  perform  the  work  for  which  they  were  pur- 
chased, and  their  lack  of  adaptability  to  the  char- 
acter of  the  work  to  be  performed.  All  this  infor- 
mation, it  is  disclosed  by  the  pleading,  was  obtained 
by  appellees  in  attempting  to  operate  the  original 
wagons  and  in  observing  the  agent  of  the  company 
attempting  to  do  so,  and  before  contracting  for  the 
new  wagons.  The  new  wagons  were  similar  to  the 
original  wagons,  diflfering  only  in  that  they  were 
lighter;  and  before  executing  the  notes  in  question 
appellees,  as  we  have  seen,  had  the  wagons  in  their 
possession,  and  had  an  opportimity  to  test  the  same, 
and  the  infirmity  complained  of  is  such  that  a  test 
would  have  disclosed  the  same.  Under  such  cir- 
cumstances, a  person  is  bound  to  exercise  ordinary 
diligence.  Frenzel  v.  Miller  (1871)  37  Ind.  1,  10 
Am.  Rep.  62;  Furnas  v.  Friday  (1885),  102  Ind. 
129,  1  N.  E.  296;  Anderson  Foundry,  etc.,  Works  v. 
Meyers  (1896),  15  Ind.  App.  385,  44  N.  E.  193. 

It  is  contended  by  appellees  that  the  statements 
made  by  the  agent  of  the  company  as  to  the  char- 
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aoter  of  the  work  the  wagons  would  do  when  built 

were  more  than  the  expression  of  an  opinion.  There 

are  exceptions  to  the  general  rule  that  state- 

16.  ments  of  a  vendor  as  to  the  value,  utility,  and 
future  use  of  the  property  he  is  selling  may  be 
put  to,  are  mere  matters  of  opinion,  for  instance, 
"where  the  vendee  is  wholly  ignorant  of  the  value  of 
the  property,  and  the  vendor  knows  this,  and  also 
knows  that  the  vendee  is  relying  upon  his  (the 
vendor's)  representation  as  to  value,  and  such  repre- 
sentation is  not  a  mere  expression  of  opinion  but  is 
made  as  a  statement  of  fact,  which  statement  the 
vendor  knows  to  be  untrue,  such  a  statement  is  a 
representation  by  which  the  vendor  is  bound. '* 
Murray  v.  Tolman  (1896),  162  111.  417,  44  N.  E.  748. 

Judge  Campbell  in  the  case  of  Picard  v.  McCor" 
mick  (1862),  11  Mich.  68,  says:  "Where  a  purchaser, 
without  negligence,  has  been  induced  by  the  arts  of 
a  cheating  seller  to  rely  upon  material  statements 
which  are  knowingly  false,  *  *  *  it  can  make  no 
difference  in  what  respect  he  has  been  deceived,  if 
the  deceit  was  material  and  relied  on."  The  facts 
that  gave  rise  to  this  general  statement  were  where 
a  jeweler  made  false  statements  to  an  unskilled  pur- 
chaser of  the  value  of  articles,  which  none  but  an 
expert  could  be  supposed  to  understand.  The  facts 
pleaded  in  the  paragraph  of  answer  under  considera- 
tion, as  we  have  seen,  do  not  come  within  the  rule 
annoimced  in  the  foregoing  decisions. 

Appellees  cite  MacClamrock  v.  Flint  (1885),  101 
Ind.  278;  Fitzmaurice  v.  Puterbaugh  (IS96) ^  17  Ind. 
App.  318,  45  N.  E.  624;  Oil  Well  Supply  Co.  v.  Prid- 
dy  (1907),  41  Ind.  App.  200,  83  N.  E.  623;  Oil  Well 
Supply  Co.  V.  Watson  (1907),  168  Ind.  603,  80  N.  E. 
157,  15  L.  R.  A.  (N.  S.),  868,  in  support  of  the  pro- 
position that  where  a  manufacturer  or  dealer  con- 
tracts to  supply  an  article  which  he  manufactures  or 
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produces,  or  in  which  he  deals,  to  be  used  for  a  partic- 
ular purpose,  and  the  buyer  necessarily  trusts  the 
judgment  of  the  manufacturer  or  dealer,  there 

17.  is  an  implied  warranty  that  the  article  is  rea- 
sonably fit  for  the  purpose  for  which  it  is  to  be 

used.  This  principle  of  lawis  well  settled  and  may  be 
invoked,  where  an  issue  is  tendered  raising  the 
question  of  an  implied  warranty,  as  was  held  in  the 
original  opinion,  but  is  not  applicable  to  the  para- 
graph of  answer  here  under  consideration,  which  is 
drafted  on  the  theory  of  fraud. 

Appellees  cite  Hoffa  v.  Hoffman  (1870),  33  Ind. 
172,  and  decisions  announcing  like  principles  of  law. 
In  this  case,  it  was  said,  ''The  false  and  fraudulent 
representations  as  to  the  capacity  of  the  woolen 
factory,  as  to  what  it  had  done,  and  the  amount  of 
custom  thereto  in  the  past,  were  matters  about 
which  the  plaintiff  was  held  in  good  faith  not  to 
misrepresent."  This  was  a  statement  made  concern- 
ing a  material  fact — what  the  factory  had  done  in  the 
past,  and  the  extent  of  its  customers.  This  decision 
furnishes  no  support  to  appellees. 

In  Conant  v.  National  State  Bank^  supra,  it  was 
said:  "The  representations  of  the  sellers  of  the 
machinery  were  as  to  what  the  machinery  would  do 
in  the  future,  and  such  representations  are  deemed 
expressions  of  opinion,  unless  facts  are  averred 
which  give  them  a  different  effect.  The  statements 
of  the  seller  were  not  representations  of  what  had 
been  done  in  the  past,  but  were  assertions  of  what 
could  be  done  in  the  future." 

Appellees  for  the  first  time  now  insist  that  the 
pleading  under  consideration,  if  not  good  as 

18.  a  plea  of  fraud,  is  sufficient  as  an  answer  of 
failure  of  consideration.  This  does  not  present 

any  question  for  a  rehearing,  not  having  been  pre- 
sented for  consideration  at  the  original  hearing, 
Ewbanks  Manual  (2d  ed.)  §242. 
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However,  the  original  opinion  discloses  that  whUe 

the  question  was  not  presented  originally,  yet  an 

examination  was  made  along  this  line  for  the 

12.  purpose  of  affirming  the  judgment,  if  possible, 
and  the  conclusion  reached  was  that  the  plead- 
ing was  not  good  as  an  answer  of  failure  or  want  of 
consideration.  It  was  said  by  Elliott  J.  in  Neidefer 
y^Chastain^supra:  "The  bare  general  allegation  that 
an  article  was  worthless,  thrown  into  a  plea  attempt- 
ing to  set  up  the  defense  of  fraud,  can  not  make 
good  a  plea  which  without  it  would  be  bad.  The  ma- 
terial, substantive  facts  pleaded  are  those  upon 
which  the  validity  of  the  plea  must  depend;  its 
sufficiency  can  not  be  made  to  depend  upon  a  sweep- 
ing concluding  statement  that  the  article  was  wholly 
without  value.  If  this  were  the  rule,  then  every 
plea  attempting  the  defense  of  fraud  could  be  made 
good  by  adding  the  general  allegation  that  the 
article  was  valueless.  *  *  *  To  permit  this 
would  be  to  permit  sweeping  and  vague  assertions 
to  control  specific  statements  of  traversable  facts." 

The  answer  was  drafted  solely  upon  the  theory  of 
fraud;  it  was  so  treated  by  the  court  throughout  the 
trial.  The  court  addressed  eight  instructions  to 
the  issue  of  fraud  as  joined  upon  this  paragraph  of 
answer,  whereby  the  jury's  attention  was  called 
specifically  to  the  principles  of  law  involved  in  such 
issue.  There  was  no  other  issue  joined  under  which 
the  evidence  of  fraud  could  have  been  admitted, 
nor  to  which  the  instructions  on  the  subject  of  fraud 
were  applicable.  In  other  words,  an  issue  of  fraud 
was  tried,  when  such  issue  was  not  properly  charged . 

The  petition  for  a  rehearing  is  overruled. 

Note.— Reported  in  110  N.E.  73,  112 N.E.  904.  See  under  (1) 
11  Cyo  764;  (5)  40  Cyo  2511,  2514;  (7)  3  C.  J.  807,  38  Cyo  1297; 
(8)  35  Cyo  401;  notes,  22  L.  R  A«  189;  15  L.  R.  A«  (N.  S.)  855.  Parol 
extension  of  the  time  for  pasrment  of  a  note,  validity,  Ann.  Cas. 
1914A  103. 
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{No.9,0S6.    Filed  June  6, 1916.] 
1.    Pleading. — Demurrer. — Memoranda, — Sufficiency  of. — A  memo- 


raada  aeoompanying  a  demurrer,  aa  required  by  |3i4  Bums  1914, 
Acta  1911  p.  145,  when  designated  aa  ''aignment"  ia  aobject  to 
criticiam,  yet  it  is  sufficient  if  it  substantially  meeta  the  require- 
ments of  the  statute,    p.  316. 

2.  Pleading. — Complaint. — Sufficiency  of. — **  Thereupon*'. — A  com- 
plaint alleging  that,  after  the  bank  had  refused  payment  of  chee]c8 
involved  in  the  action*  the  plaintiff  **thereupon  notified  the  endorser** 
is  sufficient  as  against  a  demurrer  raising  a  question  aa  to  whether 
proper  diligence  had  been  exercised  in  notifying  the  endorser,  as 
the  word  "thereupon"  signifies  immediately  or  at  onoe.    p.  317. 

3.  Pbincipal  and  Agent. — Authority  of  AgenL — Scope. — The 
authority  of  an  agent  to  sell  goods  and  collect  therefor  does  not 
confer  upon  him  implied  authority  to  bind  his  principal  by  a  sepa- 
rate, original  and  independent  contract  of  endorsement,  as  such 
authority  is  implied  only  when  it  is  necessary  to  complete  the 
purpose  and  scope  of  the  expressed  power  of  the  agency,    p.  319. 

4.  Principal  and  Agent. — Authority  of  AgenL — lAmiiatione. — 
Endorsement  of  Negotiable  IruirwnenJte. — ^Whbre  an  agent,  with 
authority  to  sell  goods,  collect  and  remit  therefor,  was  furnished  by 
his  principal  with  a  stamp  with  which  customers'  checks  were  to 
be  endorsed  in  buying  exchange  payable  to  the  principal,  the  word- 
ing of  the  stamp,  "Pay  to or  order  for 

exchange,  payable  to  Swift  &  Company.    Swift  &  Company, 

By "  indicated  very  clearly  that  the  stamp 

was  to  be  used  solely  in  endorsing  customers'  checks  for  the  purpose 
of  buying  exchange  payable  to  Swift  &  Company,  and  there  could 
be  inferred  from  the  agent's  possession  of  the  stamp  and  the  lan- 
guage impressed  thereon  no  authority  for  the  agent  to  endorse  his 
personal  checks  even  to  secure  exchange  payable  to  his  principal, 
especially  since  such  use  of  the  stamp  was  not  necessary  to  the 
complete  exercsise  of  the  agent's  power,     p.  322. 

6.  Pbincipal  and  Agent. — AtUhority  of  Agent.^— Limitations. — 
Endorsement  of  Negotiable  Instruments. — Burden  of  Proof. — ^Where 
an  endorsement  stunp,  provided  by  the  principal,  has  such  wording 
ui>on  it  as  to  indicate  a  limitation  of  its  use  to  the  endorsement, 
by  the  agent  possessing  it,  of  customers'  checks  payable  to  the 
principal,  such  stamp  is  sufficient  to  put  others  on  inquiry  as  to  the 
extent  of  the  agent's  authority  to  endorse  checks  therewith,  and 
where  one  relies  on  the  authority  of  the  agent  to  endorse  his 
personal  checks  with  the  endorsement  stamp,  the  burden  is  on  him 
to  show  such  authority  in  the  agent.  '  p.  323. 

6.  Bills  and  Notes. — Bank  Check. — Presentment. — Time. — Under 
S0089s2  Bums  1914,  Acts  1913  p.  132,  providing  that  an  instru- 
ment payable  on  demand,  such  as  a  bank  check,  must  be  presented 
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within  a  reasonable  time  after  its  issue,  such  reasonable  time  for 
presentment,  under  ordinary  conditions,  when  the  holder  resides 
at  the  place  where  the  check  is  made  payable,  includes  all  of  the 
banking  hours  of  the  day  immediately  following  the  day  on  which 
the  check  is  received,    p,  325. 

7.  Bills  AND  Notes. — Bank  Check. — PreserUmerU. — Time. — ^Where 
the  bank  ux>on  which  the  check  is  drawn  is  at  another  place,  the 
check  must  be  forwarded  to  the  place  of  pasnnent  on  the  next 
business  day,  and  be  presented  not  later  than  Uie  day  immediately 
following  the  day  of  its  receipt  at  the  place  of  payment,    p.  826. 

8.  Bills  and  Notes. — Bank  Check, — PreserUmerU, — Time. — ^As 
between  the  holder  and  drawer  of  a  check  delay  in  presentment  wiU 
not  ordinarily  discharge  the  drawer  from  liability,  but  if  loss  results 
from  the  delay  for  which  the  drawer  is  not  responsible,  the  delay 
is  at  the  peril  of  the  holder,    p.  326. 

9.  Bills  and  Notes. — Bank  Check, — PreserUmerU. — Time. — De- 
layed  Notice  of  Dishonor. — Discharge  of  Endorser, — As  between  the 
holder  of  a  check  and  an  endorser,  unreasonable  delay  in  present- 
ment for  pasnnent,  or  in  giving  notice  of  dishonor,  will  discharge 
the  endorser  from  his  liabilitywithoutregard  to  whether  such  delay 
did  or  did  not  occasion  loss  to  the  holder,    p.  326. 

10.  Bills  and  Notes. — PreserUmerU  for  Payment, — Delay, — Anstoer, 
-Sufficiency.'— Under  89089s2  Bums  1914,  Acts  1913  p.  132, 
which  provides  that  an  instrument  payable  on  demand  must  be 
presented  for  payment  within  a  reasonable  time,  in  an  action 
against  the  endorser  to  enforce  collection  of  checks,  an  answer  was 
filed  interposing  the  defense  that  there  had  been  a  delay  of  several 
days  in  presenting  for  pasnnent  the  checks  involved  and  that  such 
delay  was  unreasonable.  Held,  that  such  delay  was  unreasonable 
and  that  it  was  error  to  sustain  a  demurrer  to  such  answer,     p.  330. 

11.  Bills  and  Notes. — Bank  Checks, — Notice  of  Dishonor. — Suffi- 
ciency of  Notice  to  AgerU  of  Endorser. — ^Where  one  employs  an  agent 
to  sell  goods,  and  to  collect  and  remit  therefor,  and  furnishes  such 
agent  an  endorsement  stamp  to  be  used  in  endorsing  customers' 
checks  to  the  principal  to  buy  exchange  payable  to  such  principal, 
which  limitation  of  the  use  of  the  stamp  is  indicated  by  the  language 
impressed  thereon,  and  the  agent,  without  authority,  uses  the 
stamp  to  endorse  his  principal's  name  on  his  personal  checks,  which 
were  subsequently  dishonored  by  the  bank,  and  suit  is  brought 
against  the  principal,  as  endorser,  to  enforce  collection  of  the 
checks,  a  notice  of  the  dishonor  of  such  checks  to  the  agent  and  his 
successor  is  not  notice  to  the  principal  or  to  '*his  agent  in  that  be- 
half" within  the  meaning  of  §9089s3  Bums  1914,  Acts  1913  p.  136. 
p.  331. 

12.  Bills  and  Notes. — Bank  Checks, — Notice  of  Dishonor. — Delay. — 
Ansujer. — Suffi^dency, — Discharge  of  Endorser, — ^In  a  suit  against 
an  endorser  to  enforce  collection  of  checks  dishonored  b^  the  bank, 
an  answer,  interposing  as  a  defense  that  notice  of  the  dishonor  of 
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the  oheoks.  had  not  been  given  the  defendant  until  more  than  a 
month  thereafter,  is  good  as  against  demurrer,  as  such  answer 
shows  affirmatively  that  notice  was  not  given  in  aooordanoe  with 
the  provisions  of  §9089y3  and  §9089z3  Bums  1914,  Acts  1913  p. 
136,  and  the  defendant  was,  therefore,  discharged  from  liability  as 
endorser,    p.  331. 

13.  Principal  and  Agbnt. — Use  of  PrincipaTa  Name  for  Private 
Advantage, — ^An  agent  can  not  take  advantage  of  his  position  to 
use  his  principal's  name  to  his  own  private  advantage,     p.  331. 

14.  Principal  and  Agent. — AtUhority. — Evidence, — Sufficiency  to 
Sustain  Verdict, — ^A  judgment  was  obtained  by  the  plaintiff  in  a 
suit  against  an  endorser  to  enforce  collection  of  checks  dishonored 
by  the  bank,  the  evidence  disclosing  that  an  agent  employed  to 
sell  goods  and  remit  his  collections  was  furnished  by  his  principal 
with  an  endorsement  stamp  to  be  used  in  endorsing  his  principal's 
name  on  customers'  checks  to  buy  exchange  payable  to  the  principal, 
the  language  impressed  on  the  stamp  indicating  such  a  limitation  of 
its  use,  and  that  the  checks  involved  in  the  action,  which  had  been 
endorsed  with  the  principal's  endorsement  stamp,  were  the  personal 
checks  of  the  agent.  Held,  that,  in  the  absence  of  any  evidence  to 
show  express  or  implied  authority  in  the  agent  to  endorse  his  per- 
sonal checks  with  his  principal's  name,  the  evidence  was  insufficient 
to  sustain  a  verdict  for  the  plaintiff,    p.  332. 

From  Knox  Circuit  Court;  Benjamin  M.  WiU 
loughhy^  Judge. 

Action  by  George  S.  Miller  against  Swift  &  Com- 
pany •  From  a  judgment  for  plaintiff,  the  defendant 
appeals.     Reversed. 

Clarence  B.  Kessinger  and  R.  C.  McMamtSj  for 
appellant.     Harry  R.  Lewis^  for  appellee. 

Felt,  J. — This  suit  was  brought  by  appellee, 
Miller,  against  appellant,  Swift  &  Company,  to 
recover  on  two  checks  drawn  by  L.  N.  Elson  on  the 
German  National  Bank  of  Vincennes,  Indiana,  pay- 
able to  the  order  of  Swift  &  Company  and  indorsed 
as  follows: 

"Pay  to  Miller  Bros,  or  order  for  exchange 
payable  to  Swift  &  Company. 

Swift  &  Company  by  L.  N.  Elson." 

Appellant's  demurrer  to  the  complaint  for  in- 
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sufficiency  of  the  facts  alleged  to  state  a  cause  of 
action  was  overruled.  Appellant  answered  the 
complaint  in  five  paragraphs,  the  first  of  which  was  a 
general  denial.  A  demurrer  for  insufficiency  of  facts 
alleged  to  state  a  defense  to  appellee's  cause  of  action 
was  sustained  to  each  of  the  amended  third  and  fifth 
paragraphs  of  answer.  A  trial  by  court  resulted  in 
a  judgment  for  appellee  for  the  amount  of  the 
checks.  Appellant  has  separately  assigned  as  error 
the  ruling  on  the  demurrer  to  the  complaint  and  to 
each  amended  paragraph  of  answer  aforesaid,  and 
also  the  overruling  of  its  motion  for  a  new  trial. 

The  facts  stated  in  the  complaint  are  in  substance 
as  follows:  At  and  prior  to  the  time  the  checks  sued 
on  were  drawn,  appellee  was  engaged  in  the  drug 
business  in  the  city  of  Vincennes,  Indiana,  and  was 
also  a  subagent  for  the  American  Express  Company 
and  sometimes  did  business  for  the  company  under 
the  name  of  "Miller  Brothers."  One  L.  N.  Elson 
was  employed  by  Swift  &  Company  to  sell  its  goods 
in  the  city  of  Vincennes  and  to  collect  therefor,  and 
he  frequently  bought  orders  from  appellee  for  the 
purpose  of  remitting  to  appellant  collections  made 
by  him  in  its  business.  In  paying  for  such  orders 
Elson  gave  to  appellee  money  and  checks.  The 
checks  were  payable  to  appellant  and  were  en- 
dorsed as  follows:  "Pay  to  Miller  Bros.,  or  order  for 
exchange  payable  to  Swift  &  Company  (signed) 
Swift  &  Company,  by  L.  N.  Elson."  Among  the 
checks  given  appellee  were  those  in  controversy,  one 
for  $244,  dated  September  11,  1913,  and  one  for 
$652.24,  dated  October  13,  1913.  A  copy  of  each 
of  said  checks  was  filed  with  and  made  a  part  of  the 
complaint.  Appellee  issued  express  money  orders 
on  the  American  Express  Company  payable  to  ap- 
pellant for  the  amount  of  the  checks  and  paid  the 
company  therefor.     Thereafter  appellee  caused  said 
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checks  to  be  presented  to  the  bank  on  which  they 
were  drawn  for  payment  and  payment  was  refused. 
Thereupon  appellee  notified  appellant  of  the  refusal 
of  the  bank  to  pay  the  checks.  On  November  22, 
appellee  again  notified  appellant  in  writing  by 
registered  mail.  Appellee  also  demanded  payment 
of  each  of  the  checks  from  L.  N.  Elson  and  payment 
was  refused.  Appellee  thereupon  notified  appel- 
lant of  the  nonpayment  of  each  of  said  checks,  which 
demand  and  notice  were  made  and  given  immediate- 
*  ly  after  the  bank  had  refused  payment  of  each  check. 
By  reason  of  the  facts  aforesaid  appellant  is  indebted 
to  appellee  in  the  sum  of  $796.24,  which  amoxmt  is 
due  and  impaid. 

Appellant's  memoranda  accompanying  the  de- 
murrer to  the  complaint  is  denominated  ''argument" 
and  is  assailed  by  appellee  aa  insufficient  to  present 
any  question  imder  the  sixth  clause  of  §344  Bums 
1914,  Acts  1911  p.  415.  The  memoranda  is 
1.  subject  to  criticism,  but  looking  to  its  sub- 
stance rather  than  its  form,  we  think  it 
substantially  meets  the  requirements  of  the  statute, 
notwithstanding  the  misleading  and  erroneous  ap- 
pellation given  to  it.  The  substance  of  the  memo- 
randa is  that  the  complaint  seeks  to  hold  appellant 
liable  as  an  indorser;  that  as  an  indorser  it  is  entitled 
to  aU  the  rights  and  defenses  authorized  by  the  com- 
mon law  and  commercial  usage  as  the  same  have  been 
enacted  into  the  statutes  of  our  State  ( §9089  et  aeq. 
Burns  1914,  Acts  1913  p.  120  et  seq.);  that  the  com- 
plaint does  not  show  due  diligence  on  the  part  of 
appellee  when  the  checks  were  dishonored,  in  the 
giving  of  notice  to  appellant;  that  the  complaint 
does  not  show  that  appellant  was  notified  within 
the  time  prescribed  by  the  statute.  The  com- 
plaint charges  that  the  checks  were  duly  pre- 
sented  for    payment    and    the     bank  on    which 
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they    were   drawn    refused    payment    and    that, 

"He     *     *     *     thereupon    notified    the    endorser, 

Swift  &  Company,    *     *     *     of  the  refusal  of  said 

bank  to  pay  said  checks  and  each  of  them." 

2.  The  word  "thereupon"  signifies  that  the  bank 
was  "immediately,  at  once,  without  delay" 
(Webster's  Dictionary)  so  notified.  There  was  no 
motion  to  make  the  complaint  more  specific,  and 
as  against  the  demurrer  the  complaint  is  not  objec- 
tionable on  the  groimd  alleged  and  was  not  insuffi- 
cient on  any  ground  presented  by  the  memoranda. 
The  court,  therefore,  did  not  err  in  overruling  the 
demimrer  thereto. 

As  already  shown,  the  first  paragraph  of  appel- 
lant's answer  was  a  general  denial.  The  second 
paragraph  is  drawn  on  the  theory  of  fraud  by  ap- 
pellant's former  agent,  Elson,  and  appellee,  in  the 
drawing  and  acceptance  of  the  checks  in  the  manner 
aforesaid  to  procure  the  money  from  appellant. 
The  third  amended  paragraph  of  answer  proceeds 
on  the  theory  that  the  endorsement  of  the  check  for 
$244  in  the  manner  aforesaid  was  unauthorized  and 
that  there  was  unreasonable  delay  in  presenting  the 
checks  to  the  bank  for  payment.  It  alleges  in  sub- 
stance that  as  to  that  part  of  appellee's  complaint 
which  seeks  to  recover  upon  the  check  for  $244  dated 
September  11,  1913,  appellee  ought  not  to  recover 
for  the  reason  that  said  check  was  endorsed  by  ap- 
pellant to  appellee  on  September  11, 1913;  that  it  was 
held  by  appellee  for  a  period  of  seven  days  from  that 
date  before  the  same  was  presented  for  payment  to 
the  bank  on  which  it  was  drawn;  and  that  this  check 
was  signed  and  endorsed  by  said  L.  N.  Elson  without 
the  authority  of  appellant.  The  fourth  paragraph 
of  answer  in  substance  alleges  that  L.  N.  Elson  was 
the  agent  of  appellant  in  Vincennes,  Indiana,  to  sell 
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its  products  and  collect  for  same;  that  appellant 
provided  said  Elson  with  a  stamp  in  form  as  follows: 

"Pay  to or  order  for  exchange, 

payable  to  Swift  &  Company. 

Swift  &  Company. 

By r 

That  said  stamp  was  furnished  for  the  sole   and 
only  purpose   of  enabling  said  Elson   to   endorse 
checks  of  appellant  received  in  payment  of  its  prod- 
ucts for  exchange  payable  to  appellant;  that  appel- 
lant knew  that  such  was  the  extent  of  Bison's  au- 
thority and  that  he  had  no  right  or  authority  to  en- 
dorse his  own  checks  with  such  stamp,  and  appellee 
accepted  the  checks  in  suit  with  full  knowledge 
thereof  and  with  knowledge  of  the  fact  that  Elson 
had  no  fimds  in  the  bank,  upon  which  the  checks 
were  drawn,  out  of  which  the  checks  could  be  paid, 
but  accepted  the  same  intending  thereby  to  seek  to 
hold  appellant  liable  for  the  amount.     The  amended 
fifth  paragraph  of  answer  alleges  in  substance  that 
the  check  for  $244  set  forth  in  appellee's  complaint 
was  received  by  appellee  on  September  11,  1913,  and 
the  check  for  $552.24  on  October  13,  1913;  that  both 
of  said  checks  were  drawn  by  L.  N.  Elson  in  maimer 
aforesaid;  that  without  any  authority  so  to  do  said 
Elson  endorsed  said  checks  in  the  name  of  appellant ; 
that  each  of  said  checks  was  drawn  upon  the  German 
National  Bank  of  Vincennes,  Indiana,  which  bank 
refused  payment  of  the  check  for  $244  on  September 
18,  1913,  and  of  the  latter  check  on  October  14, 
1913;  that  appellee  knew  that  Elson  endorsed  the 
check  in  the  name  of  appellant  without  its  consent  or 
authority,  and  failed  to  notify  appellant,  as  such 
alleged  endorser,  of  the  dishonor  of  said  checks  imtil 
November  22,  1913;  that  appellant  did  not  know 
prior  to  the  receipt  of  said  notice  that  said  checks 
had  been  so  drawn  and  endorsed  by  said  Elson. 
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Three  principal  questions  are  discussed.  The  first 
is  that  of  Elson's  authority  to  endorse  his  own  checks 
by  use  of  the  stamp  furnished  him  by  appellant  and 
thereby  bind  appellant  as  endorser.  The  second 
is  that  of  timely  notice  to  appellant  as  endorser, 
if  it  be  held  to  be  endorser.  The  third  is  that  of  due 
and  timely  presentment  of  the  check  for  $244.  It 
is  also  suggested  that  appellant  is  liable  as  a  maker. 
This  contention  is  not  even  plausible,  for  the  whole 
theory  of  the  case  is  that  appellant  is  liable  as  an 
endorser.  On  the  theory  of  the  complaint  and  the 
facts  of  the  case,  appellant  is  not  liable  at  all  unless 
liable  as  endorser  of  the  checks  sued  upon.  Pattilo 
V.  Alexander  (1895), 29 L.  R.  A.616,621;  Jaffrayy. 
Krauss  (1894),  79  Hun.  (N.  Y.)  449.  There  is  no 
claim  that  Elson  as  agent  had  any  express  authority 
to  so  endorse  his  own  check,  and  the  question 
turns  upon  the  implied  authority  that  may  be 
inferred  from  his  power  to  sell  appellant's  goods 
and  collect  therefor  and  the  fact  that  he  was  fur- 
nished  with   the   aforesaid   stamp   by   appellant. 

The  authority  of  an  agent  to  sell  goods  and 
3.     collect  therefor  does  not  confer  on  him  implied 

authority  to  bind  his  principal  by  the  separate, 
original  and  independent  contract  of  endorsement. 
This  proposition  of  law  has  been  applied  in  this 
State  in  the  case  where  the  agent  authorized  to  sell 
and  coUect  received  a  check  payable  to  his  principal 
for  the  goods  sold,  and  without  any  authority  other 
than  his  power  to  sell  goods  and  collect  therefor, 
endorsed  the  check  by  writing  on  the  back  thereof 
the  name  of  his  principal  and  thereby  received 
in  person  the  amount  of  the  check.  Hamilton 
National  Bank  v.  Nye  (1905),  37  Ind.  App.  464, 
467,  77  N.  E.  295,  117  Am.  St.  333;  Runyan  v. 
Snell  (1888),  116  Ind.  164,  167,  18  N.  E.  522,  9  Am. 
St.  839;  Blackwell  v.  Ketcham  (1876),  53  Ind.  184, 
186;  Robinson  Y.  Anderson  (1886),  106  Ind.  152,  155, 
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6  N.  E,  12;  Knowlton  v.  School  City,  etc.  (1881),  75 
Ind.  103,  107;  Stainback  v.  Bank,  etc.  (1854),  11  Va. 
(Grattan),  269;  Myers  v.  Walker  Bros.  Co.  (1897), 
104  Ga.  316,  30  S.  E.  842;  Pluto  Powder  Co.  v.  Cuba, 
etc.,  Bank  (1913),  153  Wis.  324,  329,  141  N.  W.  220; 
Wallace  v.  Bank  (1840),  1  Ala.  565,  671;  German 
National  Bank  v.  SttuUey  (1876),  1  Mo.  App.  260, 
264;  1  Daniel,  Neg-  Inst.  §290. 

Tiedeman  on  Commercial  Paper,  §77,isinpartas 
follows:  "We  have  this  general  rule  that  applies  to 
all  cases  of  implied  agencies,  that  no  authority  will 
be  implied  from  an  express  authority,  imless  it  is 
positively  needful  for  the  performance  of  the  main 
duties  contemplated  by  the  express  authority. 
Whatever  powers  are  strictly  necessary  to  the  effec- 
tual exercise  of  the  express  powers,  will  be  conceded 
to  the  agent  by  implication.  In  order,  therefore, 
that  the  authority  to  make  or  draw,  accept  and 
endorse,  commercial  paper  as  the  agent  of  another 
may  be  implied  from  some  other  express  authority, 
it  must  be  shown  to  be  strictly  necessary  to  the 
complete  execution  of  the  express  power.  And  the 
execution  and  negotiation  of  commercial  paper  are 
considered  by  the  commercial  world  so  liable  to 
infliction  of  injury  on  the  principals,  if  this  authority 
is  given  to  agents — the  general  custom  being  to 
reserve  this  power  for  personal  exercise, — that  the 
presumption  of  the  law  is  more  strongly  opposed  to 
an  implied  authority  to  execute  and  negotiate  com- 
mercial paper  than  to  do  anything  else.  Hence,  in 
this  connection,  the  nile  is  strictly  enforced,  that 
the  authority  to  execute  and  endorse  bills  and  notes 
as  agent  will  not  be  implied  from  an  express  author- 
ity to  transact  some  other  business,  unless  it  is  abso- 
lutely necessary  to  the  exercise  of  the  express  author- 
ity." The  rule  above  annoxmced  was  approved 
in  Hamilton  National  Bank  v.  Nye,  supra,  and  is  well 
supported  by  authority. 
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In  Daniel  on  Negotiable  Instruments,  supra^  it  is 
said:  "The  authority  to  bind  the  principal  in  a  cer- 
tain character  on  a  negotiable  instrument  can  not  be 
construed  as  an  authority  to  make  the  principal 
a  party  in  any  other  character.  Thus  authority  to 
draw  a  bill  is  not  of  itself  authority  to  endorse  one, 
nor  to  accept  one;  nor  does  authority  to  endorse 
imply  authority  to  accept  a  bill;  nor  to  make  a 
several  or  joint  note.  So  it  has  been  considered 
that  authority  to  draw  a  bill  upon  the  principal  does 
not  imply  authority  to  the  agent  to  draw  in  his 
own  name;  and  that  the  principal  would  not  be 
estopped  from  refusing  payment  by  having  paid 
previously  a  bill  so  drawn.".  In  Stainhack  v. 
Bank  J  etc.  J  supra,  it  was  held  that:  "A  power  of 
attorney  to  draw,  endorse  or  accept  bills,  and  to 
make  and  endorse  notes,  negotiable  at  a  particular 
bank,  in  the  name  of  the  principal,  in  the  absence  of 
anything  to  show  a  different  intention,  must  be 
construed  as  giving  authority  to  act  only  in  the 
separate  individual  business  of  the  principal:  And 
an  endorsement  of  a  bill  by  the  agent  in  the  name 
of  his  principal,  for  the  benefit  of  the  agent,  is 
beyond  his  authority,  and  does  not  bind  the  prin- 
cipal." In  Myers  v.  Walker  Bros.  Co.,  supra^ 
the  Supreme  Court  of  Georgia  says:  "It  is  well 
settled  that  a  mere  general  power  to  endorse  promis- 
sory notes  does  not  confer  upon  the  agent  authority 
to  make  an  endorsement  for  the  accommodation  of 
third  persons."  In  Pluto  Powder  Co.  v.  Cuha^ 
etc.,  Bank  J  supra,  the  Supreme  Court  of  Wisconsin 
considered  a  case  where  the  agent  had  power  to  sell 
and  collect,  and  had  general  control  of  his  principal's 
business,  with  authority  to  employ  help,  in  a  certain 
locality.  In  passing  upon  the  question  of  such 
agent's  authority  to  endorse  a  check  made  payable 
to  his  principal,  the  court,  among  other  things,  said: 
Vol.  62—21 
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"We  think  the  great  weight  of  authority  is  to  the 
effect  that  upon  the  undisputed  evidence  in  this 
case  Robinson  had  no  authority,  express  or  implied, 
to  sign  the  name  of  plaintiff  to  negotiable  paper. 
In  the  instant  case  the  defendant  cashed  the  checks 
drawn  payable  to  plaintiff  upon  the  unauthorized 
signature  by  Robinson  of  the  name  of  plaintiff. 
*  *  *  The  bank  therefore  became  liable  to  the 
plaintiff,  the  funds  having  been  misappropriated  by 
Robinson.  ♦  *  *  Since  no  express  authority  was 
given  Robinson  to  endorse  or  sign  negotiable  paper 
on  behalf  of  plaintiff,  such  power  must  be  shown  to 
be  necessary  to  the  exercise  of  the  power  conferred, 
and  the  burden  was  upon  the  defendant  to  show 
implied  authority.  *  ♦  ♦  Third  persons  having 
notice  that  they  are  dealing  with  an  agent  are  bound 
to  inform  themselves  of  the  extent  and  limitations 
of  his  authority.  ♦  ♦  *  The  mere  fact  that 
Robinson  had  authority  to  receive  negotiable  paper 
in  payment  for  goods  sold  carried  with  it  no  power 
to  endorse  it.*' 

From  the  forgoing  it  is  clear  that  Elson  had  no 
authority  to  endorse  his  own  checks,  payable  to 
appellant,  in  the  manner  shown,  unless  such  author- 
ity imder  the  rules  of  law  applicable  thereto,  can 
be  inferred  from  the  possession  of  the  aforesaid 
stamp  and  the  language  impressed  upon  it,  viz.: 

"Pay  to or  order  for  exchange, 

payable  to  Swift  &  Company. 

Swift  &  Company. 

By ." 

The  language  used  imposed  a  very  clear  limitation 
upon  the  use  of  the  stamp.     It  indicated  that  obliga- 
tions payable  to  Swift  &  Company  might  be 
4.     endorsed  by  using  the  stamp,  but  only  for  the 
purpose  of  securing  ^'exchange  payable  to 
Swift  &  Company."     Such  stamp  in  the  hands  of 
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appellant's  agent  having  authority  to  sell,  collect 
and  remit,  can  not  reasonably  be  construed  as  im- 
plying authority  to  endorse  the  agent's  personal 
check  made  payable  to  his  principal,  even  though 
exchange  be  procured  by  the  use  of  such  check. 
Such  use  of  the  stamp  by  the  agent  was  not  neces- 
sary to  the  proper  and  complete  exercise  of  the 

power  actually  conferred  upon  Elson  as  ap- 
5.     pellant's  agent.     The  limitations  of  authority 

shown  by  the  stamp  itself  were  sufficient 
notice  to  appellee  to  put  him  upon  inquiry  as  to  the 
extent  of  such  agent's  authority  and  any  reasonable 
inquiry  of  appellant  would  have  revealed  the  lack 
of  authority  on  the  part  of  Elson  to  make  such  use 
of  the  stamp.  In  this  situation  the  burden  was  on 
appellee  to  show  the  requisite  authority  and  there 
is  nothing  shown  beyond  the  facts  already  indicated. 
Bright  Nat.  Bank  v.  Hartman  (1916),  61  Ind.  App. 
440,  109  N.  E.  846;  Wagner  v.  McCool  (1912),  52 
Ind.  App.  124,  134,  100  N.  E.  395.  The  principle 
involved  here  was  applied  in  Runyan  v.  Snell  (1888), 
116  Ind.  164,  18  N.  E.  522,  9  Am.  St.  839,  where 
Mitchell,  J.  (p.  167)  said:  *' There  is  no  presumption 
that  an  agent,  with  authority  to  sell  and  accept 
payment  for  his  principal,  is  authorized  to  receive  in 
payment  notes  of  which  he  is  the  maker,  nor  can  he 
be  presumed  to  have  authority  to  accept  the  notes 
of  third  persons  in  payment  of  purchase-money  due 
to  his  principal. ' '  Appellant's  agent  had  no  author* 
ity  to  use  the  stamp  to  make  appellant  his  ac- 
commodation endorser,  or  to  use  it  in  any  way  except 
for  the  purpose  of  endorsing  checks  or  obligations 
payable  to  appellant  from  customers  or  other  third 
parties  to  enable  him  to  procure  exchange  and  remit 
to  his  principal. 

While  the  third  and  fifth  paragraphs  of  amended 
answer  contain  averments  of  lack  of  authority  of 
the  agent  to  endorse  the  checks  in  suit,  such  aver- 
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ments  seem  to  be  only  incidental  to  the  main  tenor 
of  such  pleadings.  The  third  paragraph  purports 
to  be  a  partial  answer  only  showing  undue  delay  in 
presenting  the  check  for  payment.  The  fifth  para- 
graph of  amended  answer  counts  upon  the  fact  that 
appellant  did  not  receivedue  and  timely  notice  to  bind 
it  as  an  endorser  of  the  checks  sued  upon.  Section 
9089k3  Bums  1914,  Acts  1913  pp.  120, 135,  provides 
that:  **When  a  negotiable  instrument  has  been  dis- 
honored by  nonacceptance  or  nonpayment,  notice  of 
dishonor  must  be  given  to  the  drawer  and  to  each  en- 
dorser, and  any  drawer  or  endorser  to  whom  such 
notice  is  not  given  is  discharged."  The  Uniform 
Negotiable  Instruments  Act,  §9089y3,  supra.  Acts 
1913  p.  136,  further  provides  as  follows:  **Where  the 
person  giving  and  the  person  to  receive  notice  reside 
in  the  same  place,  notice  must  be  given  within  the 
following  times:  1.  If  given  at  the  place  of  busi- 
ness of  the  person  to  receive  notice  it  must  be  given 
before  the  close  of  business  hours  on  the  day  follow- 
ing. 2.  If  given  at  his  residence,  it  must  be  given 
before  the  usual  hours  of  rest  on  the  following  day.** 
Section  9089z3,  «wpra,  provides  that:**  Where  theper- 
son  giving  and  the  person  to  receive  notice  reside  in 
diflferent  places,  the  notice  must  be  given  within  the 
following  times:  1.  If  sent  by  mail,  it  must  be  de- 
posited in  the  postoffice  in  time  to  go  by  mail  the 
day  following  the  day  of  dishonor  or  if  there  be  no 
mail  at  a  convenient  hour  on  that  day,  by  mail  the 
next  thereafter.  2.  If  given  otherwise  than  through 
the  postoffice,  then  within  the  time  that  notice 
would  have  been  received  in  due  course  of  mail,  if  it 
had  been  deposited  in  the  postoffice  within  the 
time  specified  in  the  last  sub-division." 

Section  9089s3,  supra,  provides  that:  **Notice  of 
dishonor  may  be  given  either  to  the  party  himself  or 
to  his  agent  in  that  behalf."     Section  9089c7,  supra. 
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Acts  1913  p.  149,  provides  that:  "A  check  is  a  bill 
of  exchange  drawn  on  a  bank  payable  on  demand. 
Except  as  herein  otherwise  provided,  the  provisions 
of  this  act  applicable  to  a  bill  of  exchange  payable  on 
demand  apply  to  a  check."  Section  9089s2,  supra, 
Acts  1913  p.  132,  provides  that:  "Where  it  (the 
instrument)  is  payable  on  demand^  presentment  must 
be  made  within  a  reasonable  time  after  its  issue, 
except  that  in  the  case  of  a  bill  of  exchange^  present- 
ment for  payment  will  be  sufficient  if  made  within 
a  reasonable  time  after  the  last  negotiation  thereof/' 
Section  9089r2,  supra,  "Presentment  for  payment  Is 
not  necessary  in  order  to  charge  the  person  primarily 
liable  on  the  instrument.  *  ♦  *  But  except  as 
herein  otherwise  provided,  presentment  for  payment 
is  necessary  to  charge  the  drawer  and  endorsers.*^ 
The  gist  of  the  third  paragraph  of  amended 
answer  is  that  appellant  as  endorser  of  the  check  for 
$244  is  not  liable  thereon  because  appellee  held  the 
same  for  seven  days  before  presenting  it  to  the  bank 
on  which  it  was  drawn  for  payment.  Appellee 
resided  in  the  city  of  Vincennes  in  which  city  the 
bank  was  located.  The  Uniform  Negotiable  In- 
struments Act  (§9089n7  Bums  1914,  Acts  1913  p. 
150)  provides  that:  "In  any  case  not  provided  for  in 
this  act  the  rules  of  the  law  merchant  shall  govern.** 
The  statute  §9089s2,  supra^  provides  that  an  instru- 
ment payable  on  demand  must  be  presented 

6.     within  a  reasonable  time  after  its  issue.    Un- 

• 

der  the  rules  of  the  law  merchant,  a  check 
must  be  presented  within  reasonable  time  after  it 
is  received.  Under  ordinary  conditions  when  the 
holder  resides  at  the. place  the  check  is  made  pay- 
able, such  reasonable  time  for  presentment  includes 
all  of  the  banking  hours  of  the  day  immediately  fol- 
lowing the  day  on  which  the  check  is  received.     If 
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the  bank  upon  which  the  check  is  drawn  is  at 
another  place  the  check  must  be  forwarded  to 

7.  the  place  of  payment  on  the  next  business 
day,  and  be  presented  not  later  than  the  day 

immediately  following  the  day  of  its  receipt  at  the 
place  of  payment.  Crawford,  Negotiable  Instru- 
ment Law  §186,  p.  248;  DeHouat  v.  Lewis  (1908),  128 
App.  Div.  131,  132,  112  N.  Y.  Supp.  559;  Wood's 
Byles,  Bills  and  Notes  (8th  ed.)  19  et  seq.,  5  Cyc 
'  531  et  seq.  As  between  the  holder  and  the  drawer  of  a 
check  delay  in  presentment  will  not  ordi- 

8.  narily  discharge  the  drawer  from  liability, 
but  if  loss  results  from  the  delay  for  which  the 
drawer  is  not  responsible,  the  delay  is  at  the 

9.  peril  of  the  holder.  As  between  the  holder  of 
a  check  and  an  endorser,  unreasonable  delay 

in  presentment  for  payment,  or  in  giving  notice  of 
dishonor,  will  discharge  the  endorser  from  his  liability 
without  regard  to  whether  such  delay  did  or  did  not 
occasion  loss  to  the  Holder.  Gordon  v.  Letrine  (1907), 
194  Mass.  418,  421,  80  N.  E.  505, 10  L.  R.  A.  (N.  S.), 
1153,  120  Am.  St.  565,  10  Ann.  Cas.  241;  First 
Nat.  Bank  v.  Currie  (1907),  147  Mich.  72,  110 
N.  W.  499,  9  L.  R.  A.  (N.  8.),  698,  701,  118,  Am. 
St.  537,  13  L.  B*  A.  43;  LaFollette  Coal,  etc.,  Co. 
V.  Whiting  Foundry,  etc.,  Co.  (1900),  25  Ind.  App. 
647,  649,  67  N.  E.  255  and  cases  cited;  Carroll 
V.  Sweet  (1891),  128  N.  Y.  19,  22,  37  N.  E.  763, 
13  L.  R.  A.  43;  Aehi  v.  Bank,  etc.  (1905),  124 
Wis.  73,  78,  102  N.  W.  329,  68  L.  R.  A.  964,  109  Am. 
St.  925;  DehoiLst  v.  Lewis^  supra^  p.  132;  Commercial 
Nat.  Bank  v.  Zimmerman  (1906),  185  N.  Y.  210, 218, 
77  N.  E.  1020;  Little  v.  Phenix  Bank  (1842),  2  Hill 
(N.  Y.)  425;  Dohn  v.  Davidson,  16  Misc.  Rep.  316, 
318,39N.  Y.  Supp.  394;  Murray  v.  Judah  (1826),  6 
Cowen  (N.  Y.)  484, 490;  First  Nat.  Bank  v.  Miller 
(1893),  37  Neb.  500,  65  N.  W.  1064,  40  Am.  St.  499, 
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603;  Stevens  v.  Park  (1874),  73  HI.  387,  388;  Smith 
V.  Janes  (1838),  20  Wend,  (N.  T.)  192,  32  Am. 
Dec.  527;  2  Randolph,  Commercial  Paper  §1106; 
2  Daniel,  Neg.  Inst.  §§1686, 1601;  6  Cyo  632  and 
oases  cited;  Tiedeman,  Commercial  Paper  §442. 

Joyce  on  Defenses  to  Commercial  Paper,  §586, 
says:  "An  endorser  of  a  check  is  not  liable  where 
presentment  is  not  made  in  a  reasonable  time. 
Where  the  payee  of  a  check  becomes  chargeable  as 
an  endorser  only,  such  check  must  be  presented  for 
payment  within  a  reasonable  time.  *  *  *  In 
order  to  charge  an  endorser  upon  a  check  or  inland 
bill  of  exchange  payable  on  demand,  presentment 
njust  be  made  ^  by  the  holder  within  a  reasonable 
time  after  it  comes  into  his  possession.  Where 
such  reasonable  time  is  not  fixed  by  statute,  then, 
in  the  absence  of  special  circumstances  of  excuse, 
it  is  limited  to  the  next  business  day,  or  if  the  bank 
upon  which  the  check  is  drawn  is  at  another  place 
the  check  must  be  forwarded  to  the  place  of  pay- 
ment on  the  next  business  day,  and  presented  at 
latest  upon  the  day  following  its  receipt  at  the  place 
of  payment.''  In  3 R*  C.  L.,  §4^6,  p.  1224,  it  is  said: 
**The  distinguishing  feature  of  the  liability  of  an  en- 
dorser of  any  negotiable  paper  is  that  such  liability 
is  contingent  upon  due  presentment  for  payment 
and  notice  of  dishonor.  The  rule  is  based  upon  the 
implied  undertaking  of  the  indorsee  that  he  will 
use  due  diligence  in  the  prosecution  of  his  demand 
against  the  maker;  that  he  will  present  the  paper 
for  payment  immediately  upon  its  maturity,  and 
will  not,  by  his  negligence,  expose  the  endorser  to  a 
hazard  of  loss,  against  which  he,  in  case  of  notice  of 
dishonor,  might  be  able  otherwise  to  protect  himself. 
Without  such  notice  the  endorser  would  have  a  right 
to  conclude  either  that  the  note  was  paid  or  that 
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the  holder  was  satisfied  to  look  alone  to  the  maker 
for  payment.  Nor  are  the  rights  of  the  endorser 
changed  because  he  sujffered  no  apparent  damage  by 
reason  of  failure  to  demand  payment  and  give  notice 
of  dishonor  to  him  within  the  required  time.  If  the 
holder  failed  to  perform  this  duty  to  give  timely 
notice  of  non-payment,  the  law  presumes  injury  to 
the  endorser,  and  discharges  him.  Neither  justice 
nor  convenience  will  admit  of  an  inquiry,  whether 
actual  damage  was  sustained.  It  was  formerly  held 
that  it  was  incumbent  on  the  person  insisting  on  the 
want  of  notice,  or  other  omission,  to  prove  that  he 
had  really  sustained  damage  by  laches  of  the  holder; 
but  it  has  been  settled  by  later  decisions  that  such 
damage  is  to  be  presumed.'*  In  (for don  v.  Levine^ 
8iipra,  the  Supreme  Court  of  Massachusetts  said: 
***In  determining  what  is  a' 'reasonable  time"  or  an 
''unreasonabletime'*regardis  to  be  had  to  the  nature 
of  the  instrument,  the  usage  of  trade  or  business,  if 
any,  with  respect  to  such  instruments,  and  the  facts 
of  the  particular  case.'  This,  however,  would  not 
seem  to  lay  down  or  establish  any  new  rule.  The 
nature  of  the  instrument  and  the  facts  of  the  particu- 
lar case  have  always  been  considered  in  passing  upon 
the  question  of  reasonable  or  unreasonable  time.  In 
deciding,  therefore,  whether  this  check  was  pre- 
sented within  a  reasonable  time,  if  presented  on 
Friday,  resort  must  be  had  to  the  rules  which  have 
been  hitherto  established  in  similar  cases.  And  one 
of  the  rules  which  has  been  established  is,  that  where 
the  drawer  and  drawee  and  the  payee  are  all  in  the 
same  city  or  town,  a  check,  to  be  presented  within  reas- 
onable time,  should  be  presented  at  some  time  before 
the  close  of  banking  hours  on  the  day  after  it  is 
issued,  and  that  its  circulation  from  hand  to  hand 
will  not  extend  the  time  of  presentment  to  the  detri- 
ment of  the  drawer.     If  it  is  presented  and  paid 
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afterwards  the  drawer  suffers  no  harm.  But  if  not 
presented  and  paid  within  the  time  thus  fixed,  and 
there  is  a  loss  it  falls  not  on  him  but  on  the  holder/' 
In  Carroll  v.  Sweety  supra^  the  New  York  Court  of 
Appeals,  in  considering  Ijjhe  liability  of  an  endorser  of  a 
cheek,  said:  ''The  plaintiff  on  accepting  the  check 
assumed,  as  between  himself  and  the  defendant,  an 
obligation  to  present  the  same  to  the  bank  for  pay- 
ment within  the  time  prescribed  by  the  law  mer- 
chant, that  is  to  say,  not  later  than  the  next  day 
after  its  date,  and  if  refused,  to  protest  the  same  and 
give  notice  of  non-payment.  {Smith  v.  Janesj  20 
Wend.  192).  It  was  not  presented  until  the 
thirty-first  of  August,  nine  days  after  it  was 
received  by  the  plaintiff.  The  defendant  was, 
by  such  delay,  discharged  from  liability  as  en- 
dorser of  the  check,  irrespective  of  any  ques- 
tion of  loss  or  injury.  Presentment  in  due  time, 
as  fixed  by  the  law  merchant,  was  a  condition  upon 
performance  of  which  the  liability  of  the  defendant 
as  endorser  depended,  and  this  delay  was  not  ex- 
cused although  the  drawer  of  the  check  had  no 
funds,  or  was  insolvent,  or  because  presentment 
would  have  been  unavailing  as  a  means  of  procuring 
payment  (Mohawk  Bank  v.  Broderick,  10  Wend. 
304;  Gough  v.  Staats^  13  id.  649).  A  different  rule 
obtains  as  between  the  holder  and  drawer  of  a 
check.  As  between  them  presentment  may  be 
made  at  any  time  and  delay  in  presentment  does 
not  discharge  the  liability  of  the  drawer  unless  loss 
has  resulted." 

In  First  National  Bank  v.  Currie,  supra,  the 
Supreme  Court  of  Michigan  said:  ''The  imdertaking 
of  the  endorser  of  a  check  is  that,  if  not  paid  on  pre- 
sentation within  a  reasonable  time,  he  will  pay  it, 
providedheis  properly  notified.  Such  reasonable  time 
for  presentation  and  demand  for  payment  is  admit- 
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ted  to  be  within  the  day  following  the  endorsement. 
The  endorsee,  as  between  himself  and  the  endorser, 
undertakes  to  demand  payment  within  the  day  fol- 
lowing the  endorsement,  and,  if  payment  is  not  made, 
to  give  due  notice  of  dishonor,.  This  is  his  sole  duty, 
and  he  does  anything  else  at  his  peril.  2  Daniel,  Neg. 
Inst.  (5th  ed.)  §1601 ;  People^  exrel.  Port  Chester  Sav. 
Bank  v.  Cromwell  102  N.  T.  477,  4  N.  E.  413.  The 
fact  that  there  are  no  funds  in  the  accoimt  against 
which  the  check  is  drawn  does  not  relieve  the  holder 
from  presentation  and  notice  of  dishonor  to  the  en- 
dorser, unless  it  appears  that  the  endorser  knew  it. 
2  Daniel,  Neg.  Inst.  §1596;  1  Morse,  Banks  and  Bank- 
ing(4th  ed.)  §262subd.8.  Nor  are  the  rights  of  the  en- 
dorser changed  because  he  suffered  no  apparent  dam- 
age by  reason  of  failure  to  demand  payment  and  give 
notice  of  dishonor  to  him  within  the  required  time. 
Mohawk  Bank  v.  Broderick,  13  Wend.  (N.  Y.)  133.** 
Following  the  statute  and  in  harmony  with  the 
authority  above  indicated,  we  hold  that  a  delay  of 

seven  days  in  presenting  the  check  for  $244 
10.    for  payment  was  unreasonable,  and  that  the 

court  erred  in  sustaining  the  demurrer  to 
the  amended  third  paragraph  of  answer. 

The  gist  of  the  amended  fifth  paragraph  of  answer 
is  that  there  was  unreasonable  delay  in  notifying 
appellant  of  the  dishonor  of  both  of  the  checks  sued 
upon.  The  answer  avers  that  appellant  was  not 
notified  until  November  22,  after  the  dishonor  of 
the  checks  on  September  18  and  October  14,  1913, 
respectively.  The  statute  fixes  the  time  for  such 
notice.  §§9089y3,  9089z3,  supra.  Appellee  seems 
to  rely  on  notice  given  to  Elson  and  appellant's 
agent  who  succeeded  him.  We  do  not  regard  this 
argument  as  pertinent  to  the  question  of  the  suffi- 
ciency of  the  fifth  paragraph  of  answer,  further  than 
the  implied  admission  that  the  notice,  on  November 
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22,  was  too  late  to  bind  appellant  as  endorser. 
WhUe  under  the  statute  notice  of  dishonor 

11.  may  be  given  to  the  principal  orUo  "his  agent 
in  that  behalf/*  we  hold  that  on  the   facts  of 

this  case,  neither  Elson  nor  the  agent  who  suc- 
ceeded  him,    was    the    agent    of    appellant"     in 
that  behalf.      Under   the  law   applicable    to    the 
case  the   delay    in    giving  appellant   notice 

12.  as  alleged  discharged  it  from  liability  as  en- 
dorser  without  regard   to   the   question   of 

damage  caused  by  such  delay.     The  court  therefore 

erred  in  sustaining  the  demurrer  to  the  amended 

fifth  paragraph  of  answer.     In  this  case  our  decis- 

sion  is  strengthened  by  the  principle  that  an 

13.  agent  can  not  take  advantage  of  his  position 
to  use  his  principaPs  name  to  his  own  private 

advantage.  Furthermore  the  use  of  appellant's 
name  in  the  manner  indicated  in  endorsing  the 
agent's  personal  check  was  sufficient  notice  to  those 
accepting  such  checks  that  the  agent  was  exceeding 
his  authority,  or  at  least  it  was  sufficient  to  put  such 
persons  upon  inquiry  to  ascertain  the  extent  of  his 
authority.  Claflin  v.  Bank  (1862),  25  N.  T.  293; 
Allen  y.  South  Boston  R.  Co.  (1889),  150  Mass.  200, 
205, 22  N.  E.  917, 6  L.  R.  A.  716, 15  Am.  St.l85.  In 
Claflinv.  Bank^  supra^  the  court  in  substance  said:  No 
officer  of  the  bank  was  authorized  to  certify  a  check 
when  there  were  no  funds  of  the  drawer  to  meet  it. 
*  *  *  Nor  can  any  officer  or  agent  of  the  bank 
certify  his  own  checks;  for  no  one  acting  in  a 
fiduciary  capa^dty  as  trustee  or  CLgent  can  employ 
his  position  for  his  own  private  benefit^  and  where 
the  name  of  the  officer  who  certifies  the  check 
is  the  same  as  the  drawer,  that  circumstance 
is  sufficient  to  charge  all  persons  dealing  with 
the  check  that  they   3re   the  same   person,  and 
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if  such  be  truly  the  case,  and  the  check  were 
improperly  certified,  no  holder  could  recover. 
Under  the  alleged  error  in  overruling  appellant's 
motion  for  a  new  trial  the  question  is  presented  as  to 
the  sufl&ciency  of  the  evidence  to  sustain  the  judg- 
ment. We  have  already  indicated  that  Elson  as 
agent  had  neither  express  nor  implied  authority 
to  use  appellant's  name  to  endorse  his  own  checks, 
and  that  the  stamp  furnished  him  did  not  give  him 
apparent  authority  so  to  do,  but  it  clearly  indicated 
a  restriction  or  limitation  of  his  authority  in  that 
behalf.  7  Cyc  806-807  and  cases  cited.  Williama 
V.  Potter  (1880),  72  Ind.  354. 

There  is  therefore  a  total  failure  of  evidence  to 
show  the  agent's  authority  to  endorse  the  checks 

sued  upon  or  to  give  him  apparent  authority 
14.    to  endorse  his  own  checks  in  the  name  of  his 

principal.  The  motion  for  a  new  trial  should 
therefore  have  been  sustained  upon  the  ground  that 
the  decision  is  not  sustained  by  sufficient  evidence 
and  also  on  the  ground  that  it  is  contrary  to  law. 
Our  Uniform  Negotiable  Instruments  Act  is  suh 
stantially  like  those  of  many  other  states  where  such 
statutes  have  been  in  force  for  many  years.  Most 
of  the  cases  cited  are  from  states  having  such  stat- 
utes and  the  decisions  deal  with  questions  involving 
the  statute.  The  judgment  is  therefore  reversed, 
with  instructions  to  overrule  the  demurrers  to  each 
of  the  amended  third  and  fifth  paragraphs  of 
answer,  to  sustain  the  motion  for  a  new  trial,  and  for 
further  proceedings  not  inconsistent  with  this 
opinion. 

Note.— Reported  in  113  N.  E.  447.  See  under  (3),  (4)  2  C.  J.  636; 
31  Cyo  1373, 1385; (8)  8  C.J.  545;  7  Cyc  979;  (11) 8  C.J.  653;  7  Cyo 
977.  Delay  in  presentment  of  oheok,  release  of  endorser,  22  L.R.  A. 
785;  10  Ann.  Gas.  1121;  10  L.  R.  A.  (N.  8.)  1153. 
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Patterson  bt  al.  v.  Town  op  Fort  Branch  et  al. 

[No.  9,445.    Faed  June  7, 1916.] 

1.  Municipal  Corporations. — Annexation  of  Territory. — Appeal 
from  Finding  of  Board  of  County  Commieeianers, — ^While  SS8899b, 
8899o  Bums  1914,  Acts  1909  p.  450,  governing  the  annexation  by 
towns  of  territory  contiguous  thereto,  does  not  provide  for  an 
appeal  from  the  finding  of  the  board  of  county  commissioners,  yet, 
an  appeal  not  having  been  specifically  denied  by  that  statute,  the 
general  statutes,  §{6021-6023  Bums  1914,  §§5772^774  R.  S.  1881, 
relating  to  such  appeals,  applies,  since,  in  the  absence  of  such  denial, 
it  is  to  be  presumed  that  the  legislature  intended  that  the  general 
statutes  authorizing  such  appeals  from  such  boards  should  govern, 
p.  335. 

2.  Appeal. — Review. — Decisions  of  Intermediate  Courts. — Defective 
TranscripL — ^In  a  proceeding  to  annex  land  to  a  town,  an  appeal 
fh>m  the  finding  of  the  board  of  county  commissioners  was  taken 
by  the  petitioners,  who  filed  an  appeal  bond  with  the  county 
auditor  who  failed  to  properly  certify  a  transcript  of  the  proceed- 
ings with  the  clerk  of  the  circuit  court,  but,  in  the  court  below,  where 
defects  in  the  transcript  might  have  been  luged  on  motion  of  either 
party,  there  was  no  objection  made  to  its  insufficiency  and  a  trial 
was  had  on  the  merits  of  the  cause  with  the  full  appearance  of  all 
the  parties.  Hetd^  that,  under  the  facts  in  the  case,  the  failure 
of  the  auditor  to  properly  certify  the  transcript  is  not  ground  for 
reversal,  espedally  as  there  had  been  no  objection  made  to  the 
form  of  the  transcript  until  an  appeal  was  taken  to  the  api>eUate 
court,    p.  336. 

3.  Appeal. — Appeal  Bond. — Execution. — Presumption. — ^An  appeal 
will  not  be  dismissed  because  the  bond,  which  was  approved  by  the 
county  auditor,  was  signed  by  the  town  attorney  instead  of  the 
town  trustees,  where  the  bond  was  considered  properly  executed 
by  all  the  parties  and  the  objection  urged  is  presented  for  the  first 
time  in  appellant's  brief,  as,  under  the  facts  in  the  case,  it  will  be 
presumed  that  the  town  officers  did  their  duty  and  complied  with' 
the  provisions  of  the  law  authorizing  appeals  and  for  the  further 
reason  that,  if  the  bond  was  irregularly  executed,  the  matter  should 
have  been  presented  in  the  trial  court  where  any  defect  might  have 
been  corrected  by  filing  a  new  bond  in  accordance  with  $1354  Bums 
1914,  S1283R.  8.1881.    p.  337. 

EYom  Gibson  Circuit  Court;  Simon  L.  VandeveeTf 
Judge. 

Action  by  the  Town  of  Port  Branch  and  others  to 
annex  contiguous  territory.     Opposed  by  William 
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Patterson  and  another.  From  a  finding  of  the 
board  of  county  commissioners  densring  annexation, 
the  petitioners  appeal  to  the  circuit  court,  and,  from 
a  judgment  there  granting  annexation,  the  contes- 
tants appeal.     Affirmed. 

Claude  A.  Smith  and  Oscar  Lanphar^  for  appel- 
lants. 

Harvey  Harmon^  for  appellees. 

Ibach,  J. — ^Appellees,  proceeding  under  the  pro- 
visions of  a  statute  passed  by  the  legislature  in  1909, 
§§8899b,  8899c,  Bums  1914,  Acts  1909  p.450,  peti- 
tioned the  board  of  commissioners  of  Gibson  county 
to  annex  contiguous  unplatted  territory  to  the  town 
of  Fort  Branch.  Appellants  appeared  before  the 
commissioners  and  opposed  the  annexation  of  the 
territory  described  in  the  petition  and  in  the  plat  of 
the  territory  which  was  made  a  part  of  such  petition. 
Evidence  was  heard  and  a  finding  made  that  the 
lands  should  not  be  annexed.  Within  thirty  days 
thereafter,  appellees  filed  their  appeal  bond  with  the 
county  auditor  and  appealed  to  the  Gibson 
Circuit  Court.  In  the  circuit  court  appellants 
filed  their  motion  to  dismiss  the  appeal,  which 
motion  was  overruled.  A  tric^  resulted  in  a  finding 
and  judgment  that  the  territory  involved  should  be 
annexed. 

The  errors  assigned  arise  on  the  overruling  by  the 
circuit  court  of  appellant's  motion  to  dismiss  the 
appeal  from  the  county  commissioners'  court,  and 
on  the  sufficiency  of  the  evidence  to  support  the 
judgment  of  the  Gibson  Circuit  Court.  The  suffi- 
ciency of  the  petition  is  not  questioned,  but  it  is  first 
contended  that  the  right  of  appeal  is  purely  statu- 
tory; that  the  annexation  of  contiguous  unplatted 
territory  to  a  town  is  a  special  proceeding  under  the 
statute  heretofore  mentioned,  which  does  not  pro* 
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vide  for  an  appeal,  and  therefore  there  is  no  appeal 
from  the  action  of  the  board  of  commissioners  to 
the  circuit  court  as  was  allowed  in  this  case.  The 
evident  purpose  of  the  statute  was  to  enable  munici- 
palities such  as  appellee  town  to  annex  contig- 
uous territory.  Provision  was  made  therein  for 
a  hearing  on  a  petition  filed  for  that  purpose 
by  boards  of  commissioners  and,  while  the 
act  itself  does  not  provide   for   an   appeal 

1.  from  the  action  of  such  boards,  we  are  of  the 
opinion  that  the  general  statutes  which  give 
the  right  to  appeals,  §§6021,  6022,  6023,  Bums  1914, 
§§5772,  6773,  5774  R.  S.  1881  apply  to  the  case  at 
bar.  If  it  had  been  the  intention  of  the  legislature 
to  deny  the  right  of  appeal  in  such  instances,  the 
act  itself  would  have  so  provided,  and  im  the  ab- 
sence of  such  a  provision  it  is  to  be  presumed  that 
the  legislature  intended  that  the  statutes,  supra, 
relating  to  appeals  from  such  boards,  should  apply 
and  that  an  appeal  might  be  taken  by  either  party 
to  such  proceedings.  The  following  cases  support 
this  construction:  Paul  v.  Town  of  Walkerton  (1898), 
150  Ind.  565,  571,  50  N.  E.  725;  Forsythe  v.  City  of 
Hammond  (1895),  142  Ind.  505,  40, N.  E.  267,  41  N. 
E.  950,  30  L.  R.  A,  576;  Grvsenmeyer  v.  City  of 
Logansport  (1881),  76  Ind.  549,  557 

It  was  also  urged  in  the  motion  to  dismiss  the 
appeal,  and  it  is  again  urged  here,  that  what  pur- 
ported to  be  a  transcript  of  the  record  from  the  com- 
missioners' court  was  not  certified  to  by  the  county 
auditor,  and  for  that  reason  the  appeal  should  have 
been  dismissed ;  also,  that  in  order  for  a  town  to  ap- 
peal, some  steps  must  first  be  taken  by  the  trustees 
authorizing  an  appeal,  and  in  this  case  no  such 
action  was  taken  by  them  and  the  bond  in  this  case 
was  not  signed  by  such  trustees  in  behalf  of  the 
town,  but  by  the  town  attorney. 
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X 

As  to  the  first  of  these  contentions,  we  are  unable 

to  find  anywhere  in  the  record  that  any  objection 

was  ever  made  to  the  insufficiency  of  the  transcript 

either  in  the  motion  to  dismiss  the  appeal,  or 

2.  at  the  trial  of  the  cause  in  the  circuit  court; 
but  the  record  does  disclose  the  fact  that  there 
was  a  f\ill  appearance  in  the  circuit  court  by  all 
appellants.  If  this  objection  had  been  urged  in 
the  court  below,  the  transcript  could  have  been  cor- 
rected on  motion  of  either  party. 

The  record  further  discloses  that  the  appellee 
town  filed  an  appeal  bond,  as  the  statute  requires, 
with  the  auditor  of  the  coxmty,  which  was  by  him 
approved.  It  then  became  his  duty  to  prepare  a 
proper  transcript  of  the  proceedings  before  the 
county  commissioners  and  to  certify  the  same  to  the 
clerk  of  the  circuit  court  of  the  county  and  deliver 
the  appeal  bond  to  him  as  well.  Such  bond  need  not 
be  copied  in  or  made  a  part  of  the  transcript,  but  a 
delivery  of  the  same  to  the  clerk  will  be  a  sufficient 
compliance  with  the  statute  in  that  particular.  It 
is  also  our  opinion  that  the  facts  of  this  case  are 
sufficient  to  warrant  the  conclusion  that  the  failure 
of  the  auditor  to  properly  certify  the  transcript 
to  the  clerk  of  the  circuit  court  is  not  a  sufficient 
ground  to  warrant  a  reversal  of  the  cause.  The 
failure  of  the  auditor  to  do  his  duty  will  not  in  all 
cases  be  chargeable  against  the  appellees,  and  will 
not  in  all  cases  affect  the  jurisdiction  of  this  court. 
Especially  is  this  true  where  it  is  made  to  appear 
that  the  cause  was  adjudicated  by  the  trial  court 
after  a  full  appearance  of  the  parties  and  a  trial  had 
on  the  merits  and  no  objection  made  to  the  form  of 
the  transcript  until  an  appeal  has  been  taken  to 
this  court.  Board,  etc.  v.  Loeb  (1879),  68  Ind.  29; 
StreMn  v.  Lavengood  (1904),  163  Ind.  478,  485,  487, 
71  N.  E.  494. 
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What  has  been  said  with  reference  to  the  trans- 
cript will  also  apply  to  the  objection  here  urged 
that  the  appeal  bond  was  signed  by  the  town 

3.  attorney  instead  of  the  town  trustees,  and 
without  direct  authority  from  them.  The 
bond  was  approved  by  the  county  auditor,  was 
considered  properly  executed  by  the  parties,  and  the 
objection  now  urged  against  it  is  urged  for  the  first 
time  in  the  brief  of  appellant.  It  is  to  be  presumed 
that  the  officers  of  appellee  town  did  their  duty  and 
complied  with  the  provision  of  the  law  authorizing 
appeals  in  such  cases,  and,  if  the  bond  in  this  case 
was  irregularly  executed,  it  was  the  duty  of  appel- 
lants to  present  that  matter  to  the  trial  court. 
No  presumptions  will  be  indulged  against  the  valid- 
ity of  the  bond  and  since  the  bond  in  this  case  was 
approved  by  the  county  auditor  and  filed  with  the 
coimty  clerk  it  will  be  held  to  have  been  sufficient 
for  the  purposes  of  this  appeal,  and  if  any  defect 
therein  wasshown,  such  defect oould  have  been  reme- 
died when  the  case  reached  the  circuit  court  by  filing 
a  new  bond.  §1354  Bums  1914,  §1283  R.  S.  1881; 
Bennett  v.  Seihert  (1894),  10  Ind.  App.  369,  37  N.  E. 
1071. 

Appellants  introduced  no  evidence  at  the  trial. 
The  trial  court  found  that  the  evidence  presented 
by  appellee  was  sufficient  to  support  the  petition, 
and  we  believe  there  is  some  evidence  in  the  record 
to  support  that  conclusion.  We  find  no  error  in  the 
record  necessitating  a  reversal  of  the  cause.  Judg- 
ment affirmed. 

Note.-— Reported  in  113  N.  E.  319.     See  under  (2)  4  C.  J.  504; 
3  Cyc.  148;  (3)  2  Cyo.  837,  850. 
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Qladieux  v.  Johns  et  al. 

[No.  9,505.    Filed  June  7,  1916.] 

1.  Appeal. — Parties. — Diamiasal  of  Appeal. — ^Where  the  holder  of 
a  mechanio's  lien  obtained  judgment  in  the  lower  court  on  a  oross- 
oomplaint  in  an  action  for  partition,  but  was  not  made  a  party  to 
the  appeal  by  the  assignment  of  errors  in  appellant's  brief,  the 
appeal  will  be  dismissed,  as  the  appellate  court  has  no  power  to 
disturb  a  judgment  unless  all  in  whose  favor  it  was  rendered  are 
parties  to  the  appeal,    p.  341. 

2.  Appeal. — Appellate  Jurisdiction.-— Objectiane  to. — When  not 
Waived, — ^Appellees  did  not  waive  the  question  as  to  jurisdiction  by 
filing  a  motion  for  time  in  which  to  file  their  brief  where  the  court's 
record  shows  that  the  motion  to  dismiss  was  filed  before  the  petition 
for  time  and  such  petition  sets  out  that  all  motions  to  dismiss  have 
already  been  filed,    p.  341. 

3.  Appeal. — Dismissal  by  Court  on  Own  Motion. — ^The  appellate 
court  will  dismiss  a  cause  on  its  own  motion  where  the  parties 
necessary  to  a  complete  determination  of  the  action  are  not  brought 
into  court,    p.  342. 

From  Allen  Superior  Court;  Carl  Yaple,  Judge. 

Action  by  Louis  L.  Gladieux  against  Irma  Johns 
and  others,  in  which  certain  defendants  file  cross- 
complaints.  From  a  judgment  determining  the 
rights  of  the  several  parties  in  the  property  involved 
in  the  action,  plaintiff  appeals.     Appeal  dismissed. 

William  C.  Ryan,  for  appellant. 
Leonard^  Rose  &  Zollars^  for  appellees. 

McNuTT,  J. — This  was  an  action  brought  by 
appellant  against  appellees  Johns  and  Johns  for  the 
partition  of  real  estate.  Appellant  filed  an  amended 
complaint  to  which  he  made  other  parties  defen- 
dants, including  the  New  Haven  Supply  Company, 
alleging  that  they  each,  except  Joseph  J.  Johns,  had 
or  claimed  some  lien  on  the  real  estate,  and  asked 
that  his  title  be  quieted  as  to  all  defendants,  and 
for  partition  and  the  establishment  of  the  priorities 
of  the  liens.  Some  of  the  defendants  filed  disclaim- 
ers, and  all  the  others  except  Joseph  J.  Johns,  hus- 
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band  of  Irma  Johns,  filed  answers  and  cross-com- 
plaints, including  defendant  New  Haven  Supply 
Company. 

The  cross-complaint  of  Irma  Johns  was  against 
appellant  and  her  codefendants,  and  by  it  she  asked 
to  recover  certain  rents  from  appellant,  who  was 
her  cotenant,  and  to  quiet  title  against  all  code- 
fendants,  including  the  New  Haven  Supply  Com- 
pany. 

Appellee  Girardot  filed  a  cross-complaint  against 
appellant  andlrma  Johns  and  her  husband,  setting  up 
a  written  lease  on  the  real  estate  executed  by  appel- 
lant and  acquiesced  in  by  Mrs.  Johns.  The  New 
Haven  Supply  Company  filed  a  cross-complaint 
against  appellant  and  all  its  codefendants,  setting 
up  a  mechanic's  lien  against  said  real  estate,  and 
asking  for  its  foreclosure.  Subsequently,  on  motion 
of  Mrs.  Johns,  the  New  Haven  State  Bank  was  made 
a  defendant  and  it  filed  a  cross-complaint  against 
appellant  and  its  codefendants,  setting  up  a  mort- 
gage on  the  real  estate  and  asking  that  said  mort- 
gage be  declared  a  lien  and  paid  out  of  the  proceeds 
of  sale.  The  issues  were  closed  by  a  general  denial 
to  all  the  cross-complaints .  The  cause  was  submitted 
to  the  court,  and  the  court  found  that  appellant  and 
Mrs.  Johns  were  the  owners  of  the  real  estate  de- 
scribed in  the  amended  complaint,  as  tenants  in 
common;  that  the  said  bank  held  a  mortgage,  which 
was  a  first  lien  after  payment  of  costs;  that  the  New 
Haven  Supply  Company  held  a  mechanic's  lien 
which  was  next  to  be  paid;  that  appellant  paid  some 
liens  on  the  real  estate,  and  that  his  cotenant,  Mrs. 
Johns,  owed  him  a  certain  sum,  which  was  next  to  be 
paid  out  of  her  part ;  that  appellant  had  kept  posses- 
sion of  the  real  estate  adverse  to  his  cotenant,  Mrs. 
Johns,  and  that  he  owed  her  a  certain  sum  for  rents, 
which  was  a  lien  on  appellant's  part  of  the  real 
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estate;  that  appellant  had  given  a  written  lease  to 
cros&-complainant  Girardot,  which  was  void  "as  be- 
tween the  parties  to  this  proceeding";  that  certain 
attorneys  be  paid  out  of  the  funds ;  that  the  property 
be  sold  by  commissioners.  The  judgment  of  the 
court  followed  the  above  findings,  to  which  appel- 
lant and  said  Girardot  separately  excepted,  and  each 
filed  separate  motions  for  a  new  trial,  which  were 
overruled,  and  exceptions  reserved. 

Appellant  has  imder taken  to  perfect  a  term  time 
appeal,  and  assigns  as  error:  (1)  That  the  court 
erred  in  making  new  parties  over  objection  of  ap- 
pellant after  submission  of  the  cause,  and  after  a 
portion  of  the  evidence  was  heard;  (2)  that  the 
court  erred  in  overruling  appellant's  motion  for  a 
new  trial.  Appellant's  motion  for  a  new  trial  is 
for  the  following  causes :  First,  that  the  court  erred 
in  permitting  new  parties  defendant  made  parties 
to  this  action  after  cause  was  submitted  for  trial, 
and  a  portion  of  the  evidence  heard.  Said  action  of 
the  court  in  making  new  parties  being  over  the  ob- 
jection of  the  plaintiff,  and  to  the  ruling  of  the  court 
permitting  such  parties  to  be  made  defendants  at 
said  time  the  plaintiff  then  and  there  excepted. 
Second,  that  the  decision  of  the  court  is  contrary 
to  law.  Third,  that  the  decision  of  the  court  is 
not  sustained  by  sufficient  evidence. 

In  appellant's  assignment,  of  errors,  he  makes 
Joseph  J.  Johns,  Irma  Johns,  the  New  Haven  State 
Bank  and  said  Girardot  appellees.  Appellees  Johns 
and  Johns,  on  May  6,  1916,  before  their  time  for 
filing  brief  expired,  appeared  specially  for  the  pur- 
pose, and  filed  a  motion  in  this  court  to  dismiss  the 
appeal  because  the  New  Haven  Supply  Company 
was  not  made  an  appellee.  On  the  same  day  said 
appellees  filed  their  petition  for  extension  of  time  to 
file   their   brief,   which   was   granted.     Appellant, 
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by  his  motion  for  a  new  trial,  the  overruling  of  which 
he  assigns  as  error,  challenges  generally  the  judg- 
ment of  the  court  as  being  contrary  to  law  and  not 
being  sustained  by  sufficient  evidence,  and  this 
includes  that  part  of  the  judgment  in  favor  of  the 
New  Haven  Supply  Company.  In  the  case  of 
Lauster  v.  Meyers  (1908),  170  Ind.  548,  84  N.  E. 
1087,  fhe  Supreme  Court  said:  "The  assignment  of 
errors  is  the  complaint  in  this  court,  and  only  the 
parties  adverse  to  appellants  in  the  judgment  ap- 
pealed from,  over  whom  jurisdiction  is  acquired,  are 
those  named  therein  as  appellees.  If  such  adverse 
parties  to  the  appeal  are  not  made  appellees  in  this 
court,  the  case  can  not  be  determined  upon  its 
merits,  because  this  court  has  no  power  to  disturb 
the  judgment  without  disturbing  it  as  to  all  in 
whose  favor  it  was  rendered,  and  this  court  has 
no  jurisdiction  to  disturb  it  as  to  those  who  are  not 
parties  to  the  appeal."  (Citing  numerous  author- 
ities.) See  also  Cline  v.  Beaver  (1915),  183  Ind.  296, 
108  N.  E.  231,  232^  Deinhart  v.  Mugg  (1911),  176 
Ind.  531,  532,  96  N.  E.  467;  Garside  v.  Wolf  (1893), 
135  Ind.  42,  34  N.  E.  810.  Under  said  authorities, 
this  court  has  no  jurisdiction  to  disturb  the  judg- 
ment rendered  in  favor  of  the  New  Haven 

1.  Supply  Company,  as  it  is  shown  that  said 
company  has  not  been  made  a  party  to  the 

appeal  by  the  assignment  of  errors,  and  the  appeal, 
therefore,  must  be  dismissed. 

Appellant  contends  that  appellees,  by  filing  their 

petition  for  time  to  file  their  brief,  thereby  appeared 

to  the  action,  and  waived  all  questions  as  to 

2.  jurisdiction.     The  notation  by  the  clerk  of 
this  court  on  the  transcript  of  the  filing  of  the 

motion  to  dismiss,  and  the  petition  for  an  extension 
of  time  in  which  to  file  brief,  shows  that  the  motion 
to  dismiss  was  filed  before  the  petition  for  time,  and 
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the  petition  for  time  sets  out' that  all  motions  to 
dismiss  had  already  been  filed.  Under  these  facts 
we  hold  that  said  appellees  have  not  waived  the 
question  urged  in  their  motion  to  dismiss,  even  if 
this  were  a  case  where  such  question  could  be  waived 
by  them.     But  this  court  will  dismiss  a  cause  on 

its  own  motion  where  the  parties  necessary 
3.     to  a  complete  determination  of  the  actipn  are 

not  brought  into  court.  Abshire  v.  Williamr 
son  (1897),  149  Ind.  248,  252,  48  N.  E.  1027,  1028. 
The  facts  in  the  above  case  were  similar  to  the  facts 
in  this  case,  and  therein  the  court  said:  "Not  having 
the  power,  \mder  the  facts,  to  decide  this  cause  as  an 
entirety,  unless  all  of  the  necessary  parties  are 
brought  into  court  as  required  by  law,  therefore 
we  will  not  violate  the  well  settled  rule  which  forbids 
the  decision  of  a  cause  in  fragments,  by  asserting 
authority  to  make  a  partial  decision  in  this  case, 
which  must  be  regarded  as  an  entire  and  indivisible 
cause,  but  may,  and  properly  should,  dismiss  the 
appeal  on  our  own  motion."  See  authorities  cited, 
also  Ewbank's  Manual  §150  and  cases  cited.  Ap- 
peal dismissed. 

Note.— Reported  in  113  N.  E.  320.    See  under  (1)  3  C.  J.  1035; 
2  Cye  785;  (3)  4  C.  J.  589;  3  Cyo  182. 


Windle  e^  al.  v.  City  of  Valparaiso  bt  al. 

,  [No.  9,002.    Filed  June  7, 1916.] 

1.  Municipal  Cobpobationb.— Ordinon<3c«. — Force  of. — An  ordi- 
nance passed  by  the  common  council  of  a  municipality  is  regarded 
and  treated  as  a  species  of  legislation  as  much  as  an  act  passed  by 
the  legislature  itself,    p.  349. 

2.  Municipal  CoRPOBATioNs. — Streets. — Control  and  Regulation. — 
Municipal  corporations  have  the  exclusive  right  to  control  and 
regulate  the  use  of  streets  in  cities,    p.  350. 

3.  Municipal  Corporations. — Ordinancee. — Streets  and  Alleys. — 
Judicial  Control. — ^An  ordinance  regulating  a  street  is  a  legislative 
act,  entirely  beyond  the  control  of  the  judicial  power  of  the  state. 
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so  long  as  the  exercise  of  the  legisLative  sovereignty  is  within  the 
objects  and  trusts  for  which  the  power  is  conferred,    p.  350. 

4.  Municipal  Corporations. — Statutory  Powers, — Incidental  Poto- 
ers, — ^Municipal  corporations  possess  only  such  jMwers  as  are  con- 
ferred upon  them  by  legislative  enactment,  with  such  other  in- 
cidental implied  jMwers  as  are  essential  to  the  accomplishment  of 
the  puri>ose  for  which  they  were  created,    p.  350. 

5.  Municipal  Corporations. — Streets  and  Alleys, — Vacation. — 
Pother.— Section  8700  Bums  1914,  Acts  1905  p.  282  and  §8959 
Bums  1914,  Acts  1913  p.  12,  vest  in  the  common  council  of  a 
municipal  corporation  the  express  power  to  vacate  streets  and 
alleys,  and  the  adoption  of  the  resolution  in  accordance  with  the 
statute,  after  proper  notice  and  hearing  as  to  those  affected,  is 
conclusive  on  all  persons,    p.  350. 

6.  Municipal  Corporations. — Vacation  of  Streets  and  Alleys. — 
Resolution. — Conclusiveness. — Direct  Attack. — ^While  the  statutes 
(§8700  Bums  1914,  Acts  1905  p.  282  and  §8959  Bums  1914,  Acts 
1913  p.  12)  concerning  the  vacation  of  streets  and  alleys  provide 
that  the  adoption,  by  the  common  council,  of  the  resolution  of 
vacation,  after  proper  notice  and  hearing  as  to  those  affected,  shall . 
be  final  and  conclusive  as  to  all  persons,  yet  such  resolution  is  not 
final  and  conclusive  as  against  direct  attack,  by  those  aggrieved, 
in  an  action  to  set  aside  the  vacation  proceedings,  and  where  in- 
junctive relief  is  sought  it  is  merely  an  anciUary  remedy,     p.  351. 

7.  Municipal  Corporations. — Vacaiion  of  Streets  and  Alleys^ — 
Public  or  Private  Purpose. — Judicial  Review. — In  the  absence  of 
fraud,  there,  can  be  no  judicial  review  of  an  ordinance  or  resolution 
vacating  an  alley,  if  such  action  is  of  public  utility;  but,  if  the 
vacation  is  for  a  private  purpose,  then  it  is  a  proper  subject  for 
judicial  investigation,     p.  351 . 

8.  Municipal  Corporations. — Vacation  of  Streets  and  Alleys. — 
Receipt  of  Benefit  Assessment  by  City. — Effect  of. — Evidence. — The 
fact  that  a  municipality,  in  a  proceeding  to  vacate  an  alley,  receives 
a  sum  of  money,  paid  as  a  benefit  assessment  by  a  vacation  peti- 
tioner who  desired  to  use  the  land  vacated,  is  of  little  weight  in 
determining  whether  the  common  council  was  moved  to  adopt  the 
vacation  resolution  by  financial  considerations,  for  the  acceptance 
of  such  money  is  not  an  irregularity,  since  the  statutes  (§8700  Bums 
1914,  Acts  1905  pp.  282-286)  provide  that  where  benefits  accrue 
to  any  property  owner  by  reason  of  the  vacation  of  a  street  or  alley 
benefits  shall  be  assessed  to  the  property  so  benefitted,    p.  352. 

9.  Municipal  Corporations. — Vacation  of  Streets  and  Alleys. —  . 
Exercise  of  Authority  of  Council. — Motives. — The  vacation  of  an 
alley  being  within  the  scope  of  the  authority  of  the  common  council, 
and  coining  within  its  express  grant  of  i)ower,  the  court  can  not 
make  inquiry  as  to  the  motives  of  the  council  in  adopting  a  vaca- 
tion resolution,    p.  352. 
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10.  Municipal  Corporations. — Vacation  of  Streets  and  Alleys. — 
Exceeding  of  Powers  by  CauneU, — Evidence, — Where  the  vacation 
of  an  alley  is  of  public  utility  and  is  found  to  be  such  by  the  common 
council,  then  the  benefit  that  flowed  to  a  vacation  petitioner  by 
reason  of  restoring  to  him  the  real  estate  relieved  of  the  public 
easement  therein,  in  event  he  paid  the  benefits  assessed,  and  the 
purpose  for  which  he  intended  using  the  ground  vacated  are  not 
pertinent  where  the  question  to  be  determined  is  whether  the 
council  exceeded  its  powers  in  adopting  the  vacation  resolution, 
p.  353. 

11.  Municipal  Corporations. — Vacation  of  Streets  and  Alleys. — 
Judicial  Inquiry, — MaUers  Outside  Record, — ^Where  the  vacation 
of  a  street  or  alley  is  within  the  jurisdiction  of  a  municii>aHty,  the 
court  can  make  no  inquiry  as  to  matters  outside  the  record  unless 
the  proceedings  are  infected  with  fraud,    p.  354. 

12.  EviDBNCB. — Action  of  Council. — Presumptions. — The  common 
council  of  a  municipality  is  presumed  to  have  acted  in  good  faith 
and  according  to  law  in  the  performance  of  its  duty  in  a  proceed- 
ings to  vacate  a  street  or  alley,     p.  354. 

.  13.  Fraud. — Constructive  Fraud, — Necessity  of  Intention, — Fraud 
may  exist,  as.  a  matter  of  law,  without  any  intention  to  commit 
a  wrong  and  is  known  as  constructive  fraud,  and  it  may  consist 
of  any  breach  of  duty,  which,  if  not  relieved  against,  would  operate 
as  a  fraud,    p.  355. 

14.  Fraud. — Actionable  Fraud. — Necessity  of  Injury. — A  grievance 
based  upon  fraud,  whether  actual  or  constructive,  to  be  actionable 
must  work  an  injury  in  some  manner  to  the  complaining  party, 
p.  356. 

15.  Municipal  Corporations. — Vacalion  of  Streets  and  Alleys, — 
Validity, — ^Where  a  petition  of  property  owners,  filed  with  the 
common  council,  asking  that  an  alley  be  vacated  discloses  that  one 
of  the  petitioners  desired  to  have  the  alley  vacated  so  that  he  might 
build  a  department  store  thereon  and  asserted  that  the  emplo3rment 
therein  of  a  large  number  of  people  would  benefit  the  city,  and  the 
council,  after  complying  with  the  statutes  in  reference  to  such 
proceedings,  adopted  a  vacation  resolution  and  made  an  assessment 
of  benefits  in  the  amount  of  $1,900  against  the  property  of  such 
petitioner,  there  is  nothing  to  warrant  the  conclusion  that  the 
alley  was  vacated  for  a  private  piupose,  nor  that  the  common 
council  acted  beyond  its  scope  of  duty  and  exceeded  its  discre- 
tionary power,  nor  that  its  acts  amounted  to  constructive  fraud. 

,     p.  355. 

From   Lake   Circuit   Court;    TT.    C.    McMahan, 
Judge. 

Action  by  William  G,  Windle  and  others  against 


MAY  TERM,  1916.  346 


Windle  v.  City  of  Valparaiso— 62  Ind.  App.  342. 

the  City  of  Valparaiso  and  another.     From  a  judg- 
ment for  defendants,  the  plaintiffs  appeal.  Affirmed. 

Daniel  E.  Kelly  and  John  H.  Gillette  for  appellants. 

E.  D.  Crumpacker,  Wm.  C.  Daly,  Grant  Crunv' 
packer,  0.  L.  Crumpacker  and  E.  J.  Freund,  for  ap- 
pellee. 

MoBAN,  J. — ^Appellants  on  their  own  behalf, 
and  for  all  other  taxpayers  of  the  city  of  Valparaiso 
other  than  appellee  Lowenstine,  brought  suit  against 
the  city  and  appellee  Lowenstine  to  have  a  proceed- 
ing vacating  a  portion  of  a  certain  alley  of  the  city 
declared  null  and  void,  and  to  enjoin  appellee  Low- 
enstine from  using  the  vacated  portion  of  the  alley 
other  than  for  a  public  purpose.  A  review  of  the 
action  of  the  trial  court  in  refusing  the  relief  sought, 
is  based  upon  exceptions  reserved  to  conclusions  of 
law  rendered  by  the  court  upon  facts  specially  found. 
Appellees  have  assigned  cross-errors,  but  the  con- 
clusion reached  on  the  merits  of  the  appeal  makes  it 
unnecessary  to  consider  the  same. 

From  the  facts  found  by  the  court,  block  22  in 
the  city  of  Valparaiso,  which  is  a  city  of  the  fifth 
class,  is  within  the  principal  business  district  of  the 
city.  An  alley  16i  feet  wide  extends  from  east  to 
west  through  the  center  of  the  block,  and  a  similar 
alley  from  north  to  south,  the  alleys  intersecting 
in  the  centw  of  the  block,  thus  subdividing  the 
block  into  four  equal  divisions.  On  June  13,  1913, 
appellee  Jacob  Lowenstine  and  six  other  citizens 
of  Valparaiso  petitioned  for  the  vacation  of  132 
feet  oflE  the  west  end  of  the  alley  running  east  and 
west  through  the  block.  Omitting  the  formal  parts, 
the  petition  reads^: 

"The  undersigned,  residents  and  freeholders 
of  the  city  of  Valparaiso,  Indiana,  petition  the 
common  coimcil  of  said  city  for  the  vacation  of 
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— ' I    

an  alley,  in  said  city,  running  east  from  lYank- 
lin  street  through  the  west  half  of  block  22 
original  survey  of  the  town  (now  city)  of  Val- 
paraiso, to  the  west  line  of  the  alley  running 
north  and  south  through  said  block  22,  for  the 
following  reasons: 

1.  The  portion  of  said  alley  asked  to  be 
vacated  is  not  a  public  utility,  and  it  would  pro- 
mote the  public  interests,  and  save  the  city  from 
responsibilities  and  the  expense  of  maintaining 
the  alley  sought  to  be  vacated. 

2.  That  said  alley  is  seldom  used  by  any  one 
excepting  by  J.  Lowenstine  &  Sons,  and  the  said 
J.  Lowenstine  one  of  the  petitioners  hereto,  is 
the  owner  of  lands  on  both  sides  of  the  alley 
proposed  to  be  vacated,  and  if  said  alley  shall 
be  vacated  he  contemplates  the  enlargement  of 
the  department  storeof  J.  Lowenstine  &  Sons  to 
such  an  extent  as  will  make  necessary  the  em- 
ployment of  twenty  or  twenty-five  additional 
clerks  and  assistants  and  tend  to  attract  more 
people  to  the  city  of  Valparaiso  for  trading  pur- 
poses. 

3.  That  most  of  the  modern  cities  of  the  size  of 
Valparaiso  have  but  one  alley  running  through 
the  block;  and  that  the  north  and  south  alley, 
through  said  block  22,  and  the  alley  from  the 
east  side  of  said  north  and  south  alley  to  Mich- 
igan street  will  answer  every  convenience  of 
ail  the  property  owners  in  said  block. 

4.  While  the  question  of  the  vacation  of 
said  alley  must  be  determined  upon  the  issue 
of  whether  or  not  it  is  of  general  importance, 
it- may  be  well  for  the  petitioners  to  suggest  to 
the  common  council  that  said  J.  Lowenstine  is 
and  always  has  been  a  public  spirited  man,  and 
has  built  a  large  mercantile  establishment  in 
said  city,  and  established  a  steel  factory  therein, 
which  is  now  employing  twenty-five  men  at  an 
annual  aggregate  salary  of  fifteen  thousand  dol- 
lars, not  including  the  salaries  paid  to  the 
officers  of  the  concern.  For  the. above  reasons 
the  petitioners  respectfully  ask  that  the  portion 
of  the  alley  above  described  be  vacated/' 
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A  plat  of  blocks  22,  which  we  here  append, 
fiirnishes  an  intelligent  understanding  of  the  relation 
which  the  portion  of  the  alley  in  controversy  bears 
to  the  surroundings. 
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Block  22  is  280|  feet  square;  the  streets  adjoining: 
the  block  are  all  improved  with  modern  street  pav- 
ing material,  and  the  alleys,  including  the  portion 
under  consideration,  are  paved  with  vitrified  brick 
and  have  been  for  several  years.  The  petition 
praying  for  the  vacation  of  that  portion  of  the  alley 
under  consideration  was,  over  the  objection  of  the 
remainder  of  the  owners  of  real  estate  in  block  22, 
referred  by  the  common  council  to  the  street  com- 
mittee consisting  of  three  of  its  own  members,  for 
investigation.  On  July  11,  1913,  the  committee 
reported  to  the  common  council  that  from  the  in- 
vestigation it  had  made,  the  public  interests  of  the 
city  would  be  advanced  by  the  vacation  thereof; 
that  the  city  would  be  relieved  from  the  responsibil- 
ity of  maintaining  the  same;  that  the  city  had  little 
or  no  interest  in  keeping  the  alley  open,  and  further 
that  the  committee  was  advised  that  appellee  Low- 
enstine,  who  owned  the  abutting  property  and  the 
fee  to  the  portion  of  the  alley  sought  to  be  vacated, 
would  erect  a  large  department  store  in  the  event 
the  petition  was  acted  upon  favorably;  that  he 
would  be  benefited  in  the  sum  of  $1,900,  and  that 
he  should  be  assessed  to  this  amount  in  the  event 
the  council  finally  granted  the  prayer  of  the  petition; 
that  the  owners  of  the  remaining  real  estate  in  the 
block  would  not  in  any  way  be  injured  by  the  vaca- 
tion of  only  that  part  of  the  alley  upon  which  appel- 
lee Lowens tine's  property  abutted;  that  the  re- 
maining alleys  furnished  ample  means  of  egress  and 
ingress  to  the  property  owners  of  the  block.  After  the 
necessary  notices  were  given  and  a  hearing  had 
as  to  the  parties  opposing  the  vacation  proceedings, 
the  city  council  passed  an  ordinance  vacating  the 
portion  of  the  alley  recommended  to  be  vacated  by 
the  street  committee. 

Interspersing  the  findings,  which  are  volumious. 
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are  evidentiary  facts  to  the  effect  that  promises  were 
made  by  appellee  Lowenstine  that  he  would  build 
a  large  department  store,  in  the  event  the  council 
acted  favorably  upon  the  petition,  and  that  the 
promises,  in  part  at  least,  moved  the  coimcil  to  pass 
the  resolution  vacating  that  part  of  the  alley  upon 
which  Lowenstine's  property  abutted.  The  legal 
proposition  for  solution,  when  reduced  to  its  simplest 
form,  is:  To  what  extent,  if  at  all,  arq  the  proceed- 
ings of  the  common  council  of  the  city  of  Valparaiso 
in  reference  to  the  action  it  took  in  vacating  the  alley 
under  consideration  subject  to  judicial  review  in  a 
suit  in  equity?  The  force  and  value  of  an  ordinance 
passed  by  a  mimicipality  from  the  standpoint  of  its 
legal  significance  has  been  the  subject  of  much  in- 
vestigation, as  is  disclosed  by  the  adjudicated  cases 
and  text-book  writers  uppn  municipal  law.  While 
there  is  some  confusion  in  the  authorities  upon  this 
question,  in  the  main,  an  ordinance  passed  by  a 

common  council  of  a  municipality  is  regarded 
1.     and  treated  as  a  species  of  legislation  as  much 

as  an  act  passed  by  the  legislature  of  the  state 
itself,  though  the  body  that  passed  it  is  subordinate 
in  its  character  and  a  creature  of  the  legislature. 
Crichfield  v.  Bermudez,  etc.,  Co.  (1898),  174  111.  466, 
51  N.  E.  552,  42  L.  R.  A.  347;  Schmidt  v.  City  of 
Indianapolis  (1907),  168  Ind.  631,  80  N.  E.  632,  14 
L.  R.  A.  (N.S.),  787,  120  Am.  St.  385;  28  Cyc  290; 
Indiana  R.  Co.  v.  Calvert  (1906),  168  Ind.  321,  80 
N.  E.  961,  10  L.  R.  A.  (N.S.),  780,  11  Ann  Gas. 
635;  Pittsburgh,  etc.,  R.  Co.  v.  Hartford  City  (1908), 
170  Ind.  674,  82  N.  E.  787,  85  N.  E.  362,  20  L.  R.  A. 
(N.  S.)  461. 

In  Paulsen  v.  Portland  (1892),  149  U.  S.  30,  13 
Sup.  Ct.  750,  37  L.  Ed.  637,  the  court  said:  **The 
city  is  a  miniature  State,  the  council  is  its  legislature, 
the  charter  is  its  constitution;  and  it  is  enough  if,  in 
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that,  the  power  is  granted  in  general  terms,  for  when 
granted,  it  must  necessarily  be  exercised  subject  to 
all  limitations  imposed  by  constitutional  provisions." 
It  is  well  settled  in  this  State  that  municipal  cor- 
poratipns  have  "the  exclusive  right  to  control 

2.  and  regulate  the  use  of  streets  in  cities.  In 
this  respect,  it  is  endowed  with  legislative 
sovereignty.     The  exercise  of  that  sovereign- 

3.  ty  has  no  limit  so  long  as  it  is  within  the  ob- 
jects and  trusts  for  which  the  power  is  con- 
ferred. An  ordinance  regulating  a  street  is  a 
legislative  act,  entirely  beyond  the  control  of  the 
judicial  power  of  the  State."  Milhau  v.  Sharp 
(1854),  17  Barb.  435;  Indiana  R.  Co.  v.  Calvert, 
supra;  Pittsburgh^  etc.^  R.  Co.  v.  Hartford  City^  supra; 
Paulsen  v.   Portland,  supra.     In  this  connection, 

however,  it  can  further  be  said  that  munic- 

4.  ipal  corporations  possess  only  such  powers 
as  are  conferred  upon  them  by  the  legislature, 

with  such  incidental  powers  as  are   implied   and 

essential  to  the  accomplishment  of  the  purpose  for 

which  they  were  created.     The  grant  of  express 

power  conferred  upon  municipal  corporations 

5.  in  this  state  provides  that  streets  and  alleys 
may  be  vacated   by   the  common  coimcil, 

after  notice  and  hearing  as  to  those  affected,  and 
after  the  final  step  has  been  taken  by  resolution 
in  accordance  with  the  statute  it  is  declared  to.  be 
conclusive  on  all  persons.  §8700  Burns  1914,  Acts 
1905  p.  282;  §8959  Bums  1914,  Acts  1913  p.  12. 

The  subject-matter  here  under  consideration  was 
plainly  within  the  authority  expressly  granted  to 
the  common  council  of  the  city  of  Valparaiso,  hence 
we  need  not  further  pursue  the  question  of  the  power 
of  the  council  to  act  in  the  premises.  This  leaves 
for  consideration  the  manner  in  which  it  exercised 
the  power  thus  conferred.     As  we  have  seen,  the 


MAT  TERM,  1916.  351 


Windle  v.  City  of  Valparaiso— 62  Ind.  App.  342. 

general  subject-matter  relating  to  the  vacation  of 
streets  and  alleys  is  regarded  as  legislative  in  its 
character.  However,  as  to  the  actual  hearing  of 
those  affected  by  such  vacation,  as  provided  by 
statute,  the  same  is  quasi- judicial  and,  in  a  case 
such  as  here  under  consideration,  where  there  is  no 
question  of  jurisdiction,  must  be  ordinarily  regarded 
as  final.  AlsmeieT  v.  Adams  (1914),  62  Ind.  App.  219, 
105  N.  E.  1033.  For  if  this  function  of  government 
is  to  be  exercised,  the  power  must  necessarily  be 
lodged  somewhere;  and  it  being  lodged  in  the  com- 
mon council,  and  the  council  having  determined  the 
question  that  the  alley  should  be  vacated,  this 
determination  carried  with  it  the  finding  that  it  was 
for  the  public  good,  and  in  the  absence  of  fraud  is 
binding  on  all  persons  affected,  which  is  in  accord- 
ance with  the  general  theory  of  our  practice  before 
tribunals  whose  duty  it  becomes  to  pass  upon  such 
question.  As  we  have  seen,  the  statute  (§8700, 
supra)   under  consideration  recognizes   this 

6.  principle,  as  it  provides  that,  after  the  neces- 
sary steps  have  been  taken  and  a  hearing  had, 

the  action  of  the  common  council  shall  be  final  and 
conclusive;  but  it  need  only  be  said  in  passing  that 
the  ordinance  or  resolution  vacating  the  alley  is  not 
final  and  conclusive  as  against  a  direct  attack.  The 
attack  in  this  case  is  direct,  as  it  specifically  chal- 
lenges the  ordinance  or  resolution  asking  that  it  be 
annulled  and  set  aside;  the  injunctive  relief  prayed 
is  but  an  incident  to  the  main  relief  sought. 

The  common  council  could  by  ordinance  vacate 

the  alley  in  question  in  the  event  that  to  do  so  would 

be  a  work  of  public  utility.     If  the  vacation 

7.  was  for  a  private  purpose,  then  the  act  of 
vacating   is   a   proper   subject   for   judicial 

investigation.  Field  v.  Barling  (1894),  149  111. 
556,  37  N.  E.  860,  24  L.  R.  A.  406,  41  Am.  St.  311; 
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Smith  V.  McDowell  (1893),  148  111.  61,  36  N.  E.  141, 
22  L.  R.  A.  393;  Reimer's  Appeal  (1882),  100  Pa.  182, 
46  Am.  Rep.  373;  SL  Vincent,  etc.^  Co.  v.  Troy 
(1879),  76  N.  Y.  108,  32  Am.  Rep.  286;  Dvbach  y. 
Hannibal,  etc.,  Co.  (1886),  89  Mo.  483, 1  S.  W.  86. 

Appellant  takes  the  position  that  the  facts  dis- 
close that  the  alley  was  vacated  for  a  private  pur- 
pose; that  the  council  was  moved  to  actin  the  premises 
by  reason  of  a  promise  made  by  appellee  Lowenstine 
that  he  would,  in  the  event  the  alley  was  vaca- 
ted, erect  a  large  department  store  upon  the  ground 
occupied  by  the  alley  and  the  adjoining  lots,  and 
for  the  further  consideration  of  the  payment  of  the 
sum  of  $1,900  to  the  city  by  appellee  Lowenstine  as 
benefits  that  would  eniu*e  to  him  by  reason,  thereof. 
The  latter  contention  that  the  city's  reap- 

8.  ing  of  a  benefit,  in  the  way  of  a  money 
consideration  to  be  paid  by  appellee  Lowen- 
stine, was  instrumental  in  moving  the  council  to  act 
is  of  itself  of  but  little  weight.  It  is  not  an  irregu- 
larity in  the  proceedings,  as  the  statute  provides  that 
where  benefits  accrue  to  any  property  owner  by 
reason  of  the  vacation  of  a  street  or  alley  benefits 
shall  be  assessed  to  the  property  so  benefited. 
§§8700-8709  Burns  1914,  Acts  1906  pp.  282-286. 
The  sections  of  the  statute  thus  referred  to  relate 
to  powers  conferred  upon  the  boards  of  public 
works  in  cities  of  the  first,  second,  third  and  fourth 
classes  but,  under  §8969,  supra,  are  made  applicable 
to  cities  of  the  fifth  class.  Fry  v.  Seely  ( 19 1 3) ,  65  Ind. 
App.  670, 104  N.  E.  774. 

The  subject-matter  in  controversy  being  within 

the  scope  of  the  authority  of  the  common  council, 

and  coming  within  its  express  grant  of  power, 

9.  the  court  cannot  initiate  an  inquiry  into  the 
motive  of  the  legislative  department  of  the 

city  of  Valparaiso  in   this   behalf.      Coverdale  v. 
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Edwards  (1900),  165  Ind,  374,  68  N.  E.  495;  Lilly  v. 
City  of  Indianapolis  (1897),  149  Ind.  648,  49  N.  E. 
887;  City  of  Indianapolis  v.  Maag  (1914),  57  Ind. 
App.  493,  107  N.  E.  529;  Richland  School  Tp.  v. 
Overmyer  (1904),  164  Ind.  382,  73  N.  E.  811. 

This  court  held  in  the  City  of  Indianapolis  v. 
Maag^  supra^  that:  "The  motives  which  prompted 
the  action  of  the  board  of  public  works"  in  vacating 
the  street  could  not  be  made  the  subject  of  judicial 
investigation.  But  the  end  to  be  attained  by  such 
proceedings  and  the  effect  thereof  may  always  be 
inquired  into  by  the  courts  upon  proper  application." 
In  Richland  School  Tp.  v.  Overmyer^  supra^  in  a 
proceeding  to  condemn  land  for  school  purposes,  it 
was  said:  "The  fact,  if  it  be  true,  that  the  township 
trustee  would  be  directly  or  indirectly  benefited 
in  his  private  business,  beyond  the  general  benefits 
resulting  to  the  public  from  the  appropriation,  or 
that  he  was,  to  an  extent,  influenced  by  bias  or  prej- 
udice for  or  against  appellee  in  instituting  his 
proceedings,  was  not  a  proper  matter  to  go  before 
the  jury,  or  in  any  sense  pertinent  to  the  real  issue 
for  trial."     So  in  the  case  at  bar,  if  the  vacation 

of  the  alley  in  question  was  a  work  of  public 
1 0.    utility  and  was  found  to  be  such  by  the  common 

coimcil,  then  the  benefit  that  flowed  to  ap- 
pellee Lowenstine  by  reason  of  restoring  to  him  the 
real  estate  relieved  of  the  easement  the  public  had 
therein,  in  the  event  he  paid  the  beneflts  assessed, 
is  not  pertinent  to  the  real  issue,  nor  is  the  purpose 
for  which  he  was  to  utilize  the  ground  after  being 
vacated  relevant. 

In  the  City  of  Gary  v.  Much  (1913),  180  Ind.  26, 

101  N.  E.  4,  cited  by  appellants,  the  city  vacated  a 

certain  street,  which  was  upon  the  boimdary  line  of 

the  corporation,  and  shut  out  the  ingress  and  egress 

Vol.  62—23 
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of  an  abutting  property  owner.  The  abutting 
property  owner  was  granted  injunctive  relief,  but 
the  case  turned  upon  the  proposition  that  the  city 
was  without  jurisdiction  to  vacate  the  street,  the 
center  of  which  was  the  boundary  line  of  the  cor- 
poration, part  of  the  thoroughfare  being  under  the 
control  of  the  board  of  commissioners.  That  case 
throws  no  light  upon  the  question  here  presented, 
for  in  the  case  at  bar  the  question  of  want  of  power 
or  jurisdiction  is  not  involved,  but  only  the  question 
whether  the  council  exceeded  its  power.  Much  of 
the  matter  embodied  in  the  special  finding  of  facts 
was  brought  to  the  court  by  evidence  extraneous 
to  the  record  of  the  vacation  proceedings,  and  as  to 
whether  a  court  of  equity  can  go  beyond  the 
face  of  the  record  and  institute  an  inquiry  into  the 
proceedings,  when  there  is  no  question  presented 
as  to  the  jurisdiction  of  the  common  coimcil  to  act, 
the  authorities  lack  much  of  being  in  harmony;  but 
out  of  the  vast  number  of  tidjudicated  cases  may  be 
adduced  a  rule,  which  seems  to  be  in  consonance 
with  the  better  reasoning,  and  that  is,  that 

11.  where  in  the  absence  of  fraud  the  municipal- 
ity had  jurisdiction  to  act  there  can  be  no 

judicial  inquiry    by    the    court,    but    where   the 
proceedings     are    infected     with    fraud    the    in- 
quiry   may    proceed    beyond    the    face     of    the 
record  itself.     There  is  no  contention  that 

12.  the  common  council  acted  corruptly  or  in- 
tentionally committed  a  wrong.     Further  the 

action  taken  by  the  common  council  has  in  its  favor 
the  presumption  that  it  acted  in  good  faith  in  the 
performance  of  its  duty  and  according  to  law. 
Robling  v.  Board,  etc.  (1895),  141  Ind.  522,  40 
N.  E.  1079;  Town  of  Cicero  v.  Lake  Erie,  etc.,  Co. 
(1912),  52  Ind.  App.  298,  97  N.  E.  389. 

Fraud,   however,   may    exist  without    any    in- 
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tention  to  "do  a  wrong,"  as  the  law  itself  may, 
under   certain   conditions,    declare    a  thing 

13.  to  be  fraudulent  without  a  real  intention 
to  commit  fraud  having  been  found.     This 

is  known  as  constructive  fraud,  or  fraud  in  law, 
and  may  consist  of  any  breach  of  duty,  which,  if 
not  relieved  against,  would  operate  as  a  fraud. 
Alsmeier  v.  Adams^  supra;  16  Cyc  87. 

A  radical    departure    in    the     transaction     of 
public  business  by  a  public  officer  from  the 

14.  usual  and  lawful  method  of  transacting  the 
same,  or  a  palpable  disregard  of  an  official 

duty,  might  operate  as  a  fraud  in  law,  although 
there  was  no  intention  to  do  a  wrong.  But  a  griev- 
ance based  upon  fraud,  whether  actual  or  con- 
structive, to  be  actionable  must  work  an  injury 
in  some  manner  to  the  complaining  party,  as  this 
is  an  essential  ingredient  to  the  cause  of  action. 
Smith,  Law  of  Frauds  3;  16  Cyc  88. 

Do  the  facts  found  force  the  conclusion  that  the 
vacation  of  the  alley  under  the  circumstances 
amounted  to  a  constructive  fraud?  The  closing 
up  of  a  public  way  in  the  heart  of  the  city  and  turn- 
ing the  same  back  to  the  owner  of  the  fee,  freed  from 
the  public  easement,  called  for  due  and  careful  con- 
sideration on  the  part  of  the  common  council  of  the 
city  of  Valparaiso,  and  in  this  behalf  they  have 
supporting  their  action  the  presumption  of  good 
faith.      It    is    true    that    the  petition  filed 

15.  with  the  common  council  and  heretofore  set 
out  discloses  that  the  appellee  Lowenstine 

was  personally  interested  in  having  the  alley  va- 
cated, and  that  the  information  that  he  intended 
to  build  a  large  department  store,  in  the  event  the 
alley  was  vacated,  was  before  the  common  council 
when  they  acted  upon  the  petition;  but  when  the 
special  finding  of  facts  is  stripped  of  the  evidentiary 
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facts  thrust  into  the  same,  there  is  not  enough  to 
warrant  the  conclusion  that  the  alley  was  vacated 
for  a  private  purpose,  nor  that  the  common  council 
acted  beyond  its  scope  of  duty  and  exceeded  its 
discretionary  power,  nor  that  its  acts  amounted  to 
constructive  fraud.  In  Rensaelaer  v.  Leopold  (1886), 
106  Ind.  29,  5  N-  E.  761,  the  court  held:  "It  is  said, 
however,  that  narrowing  the  street,  whereby  a 
strip  five  and  a  half  feet  in  width  off  one  side  is 
abandoned  to  the  adjoining  property-owners,  is 
not  a  public  use;  that  this  is  nothing  more  than  an 
indirect  method  of  transferring  part  of  the  public 
street  to  private  use.  While  it  is  true,  courts 
can  not  be  precluded  from  an  inquiry  into  the  char- 
acter of  the  use  for  which  property  is  proposed  to 
be  condemned,  yet  the  presumption  is  in  favor  of 
the  public  character  of  a  use  which  is  declared  to  be 
public  by  the  legislature.  Unless  it  is  apparent  at 
first  blush  that  the  proposed  use  is  not  public, 
courts  cannot  interfere  with  the  discretion  confined 
to  a  municipal  body,  in  doing  that  which  the 
statute  expressly  authorizes.'' 

If  appellants  suffered  any  special  injury  it  must 
be  inferred  from  the  facts  found,  as  there  is  no 
positive  finding  in  this  respect.  As  to  whether 
appellants  whose  properties  do  not  abut  upon  that 
part  of  the  alley  vacated  had  such  an  interest  as 
taxpayers  to  maintain  the  suit,  which  appellees 
earnestly  contend  they  did  not  have,  we  need 
not  decide,  as  the  conclusion  reached  on  the  other 
branch  of  the  case  does  not  call  for  a  decision  of 
this  question.  After  a  careful  consideration  of 
the  various  questions  presented  by  the  learned  and 
exhaustive  briefs,  we  find  no  error  that  calls  far 
a  reversal  of  the  judg^nent.     Judgment  affirmed. 


KoTB.— Reported  in  113  N.  E.  429.  Rnrar  of  eity  eoanea  to 
Taeate  streets,  26  L.  R.  A.  823;  2  Ann.  Gu.  87.  See  under  (9) 
(10),  ai)  28  Qye.  840, 84^ 
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Williams  v.  Lows. 

[No.  9,054.    FUed  June  7, 1916.] 

1.  Appbal. — Bmem.'^AssignmerU  of  Errors, — Specification  of  Er^ 
rors. — Where  appeUant's  first  and  seoond  assigned  errors  set  forth 
that  the  trial  court  erred  in  sustaining  api)ellee's  demurrers  to  the 
first  and  seoond  paragraphs  of  answer  "to  appellee's  complaint'' 
no  question  is  presented  the  appellate  court  for  review  by  such 
assigned  errors,  because  the  record  does  not  disdose  any  ruling 
to  which  such  assignments  are  applicable,  since  the  first  paragraph 
of  answer  was  addressed  to  the  first  paragraph  of  complaint  and 
the  second  paragraph  of  answer  was  addressed  to  the  se^nd 
IMuragraph  of  complaint,    p.  360. 

2.  Limitation  of  Actions. — Adion  on  Check. — ^Action  on  a  bank 
check  is  not  barred  until  ten  years  tmder  §295,  d.  5,  Bums  1914, 
§293R.S.188L    p.  360. 

3.  Bills  and  Notes. — Bank  Check. — Liability  of  Drawer  or  Signer. 
— A  check  is  a  written  contract  for  the  payment  of  money  and  the 
drawer  or  signer  of  the  bill  by  the  act  of  drawing  and  delivery 
becomes  bound  to  pay  if  the  acceptor  does  not.    p.  360. 

4.  Appeal. — Review. — Reeervation  of  Exceptione  and  Errors. — ^The 
refusal  of  the  trial  court  to  allow  the  proper  party  to  open  and 
dose  the  argument  was  an  error  occurring  during  the  trial  and 
should,  under  {585,  oL  5,  Bums  1914,  (559  R.  S.  1881,  be  presented 
in  a  motion  for  a  new  trial  to  present  any  question  for  review  on 
api)eaL    p.  361. 

6.  Tbial. — AnsvjerBto  Interrogatories. — Motion  for  Judgment. — Mat-^ 
ter%  Considered. — In  determining  the  correctness  of  the  ruling  on  a 
motion  for  judgment  on  the  answers  to  interrogatories  the  court 
looks  alone  to  such  answers,  the  pleadings  and  the  general  verdict, 
every  i^resumption  being  in  favor  of  the  general  verdict,  and  the 
answer  to  the  interrogatories  will  prevail  over  it  only  when  the 
confiict  between  the  two  is  such  that  no  evidence  possible  under 
the  issues  could  reconcile  them;  and,  where  the  answers  relied  on 
are  contradictory  and  inconsistent,  they  will  not  control  the  general 
verdict,    p.  361. 

6.  Tbial. — Verdict. — Answers  to  Interrogatories. — Confiict. — ^In  an 
action  to  collect  money  on  a  check  dishonored  because  of  the 
insolvency  of  the  bank  upon  which  it  was  drawn,  the  answers  of 
the  jury  to  the  special  interrogatories  relied  on  to  overturn  the 
general  verdict  disclosed,  substantially,  that  the  defendant,  as 
attorney  for  the  plainti£F,  collected  a  sum  of  money  due  plaintiff; 
that  he  deposited  the  money  in  the  bank  in  his  own  name;  and 
that  he  received  nothing  in  consideration  of  the  execution  of  the 
check  sued  upon,  which  was  given  to  plaintiff  in  payment  of  the 
money  collected  by  defendant.    Hdd^  that,  as  the  answers  are  in 
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legal  effect  contradictory  and  inconsistent,  the  general  verdict 
should  prevail,     p.  363. 

7.  Principal  and  Agent.— Depo«ite  of  Funds. — Liability  of  Agent. 
— ^Where  an  agent  or  trustee  deposits  money  belonging  to  his  prin- 
cipal in  his  own  name,  without  in  some  way  designating  it  as  trust 
property,  he  will  be  responsible  for  any  loss  that  may  occur  to  the 
fund  while  so  deposited  and  estopped  to  deny  liability,    p.  363. 

8.  Tbial. — Motion  for  Judgment  on  Interrogatories. — Answers  in 
Conflict. — There  is  no  error  in  overruling  a  motion  for  judgment 
on  the  answers  to  special  interrogatories  where  such  answers  are 
conflicting  and  inconsistent,    p.  364. 

From  Carroll  Circuit  Court;  James  P.  Wason, 
Judge. 

Action  by  John  C.  Lowe  against  George  A. 
Williams.  From  a  judgment  for  plaintiff,  the  de- 
fendant appeals.     Affirmed. 

George  A.  Williams,  for  appellant. 

John  H.  Cartwright  and  E.  B.  Sellers,  for  appellee. 

Hottel,  p.  J. — This  is  an  appeal  from  a  judg- 
ment in  appellee's  favor  for  $629.24  in  a  suit 
brought  by  him  on  a  check  given  to  him  by  appel- 
lant for  said  amount,  drawn  on  A.  McCoy  & 
Company's  Bank,  of  Rensselaer,  Indiana,  and  bearr 
ing  date  of  April  16,  1904.  The  transaction  which 
gave  rise  to  the  suit  has  been  before  this  court  in 
two  former  appeals:  Baughman  v.  Lowe  (1907),  41 
Ind.  App.  1 ,  83  N.  E.  255;  Williams  v.  Lowe  (1911), 
49  Ind.  App.  606,  97  N.  E.  809.  The  complaint 
now  involved  is  in  two  paragraphs.  The  facts 
leading  up  to  and  connected  with  the  giving  of  said 
check  as  alleged  therein  are  substantially  as  fol- 
lows: Appellee  was  the  plaintiff  in  a  foreclosure 
proceeding  in  which  certain  land  was  ordered  sold, 
and  he  became  the  purchaser  at  such  sale  and  re- 
ceived a  certificate  of  purchase  therefor.  Toward 
the  close  of  the  year  for  redemption,  appellee  gave 
this  certificate  to  his  attorneys,  including  appel- 
lant, who  represented  him  in  the  foreclosure  suit, 
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SO  that  they  might  have  it  to  surrender  to  the  re- 
demptioner  in  case  he  redeemed  from  the  sale. 
The  owner  paid  to  the  clerk  of  the  court  the  amount 
necessary  to  redeem  said  land  and  the  latter  paid 
it  over  to  said  attorneys  on  April  15,  1904.  On  the 
same  day  appellant  deposited  the  funds  so  collected 
in  the  A.  McCoy  &  Company's  Bank,  of  Rensselaer, 
in  his  name.  Appellee  was  notified  of  the  re- 
demption and  he  came  to  Rensselaer  on  April  16, 
1904,  to  make  settlement  and  appellant  gave  him 
his  (appellant's)  check  on  the  A.  McCoy  &  Com- 
pany's Bank  for  the  amoimt,  less  attorneys  fees  of 
$629.24.  At  the  time  this  check  was  delivered  to 
appellee  the  bank  had  closed  for  that  day  and  did 
not  afterwards  open  its  doors  for  business  and  was 
later  declared  a  bankrupt.  On  the  following  busi- 
ness day  appellee  placed  said  check  in  a  bank  at 
Monticello,  Indiana,  where  he  lived,  for  collection. 
This  check  was  not  presented  to  the  bank  on  which 
it  was  drawn  for  the  reason  that  such  bank  never 
opened  after  appellees  received  said  check.  Ap- 
pellant was  notified  of  such  fact  and  payment  of 
the  check  was  demanded  of  him  and  he  refused  to 
pay.  The  only  difference  between  the  two  para- 
graphs that  we  need  mention  is  that  the  check  in 
suit  is  set  out  as  an  exhibit  to  the  first  paragraph 
and  is  set  out  in  the  body  of  the  second  paragraph. 
Numerous  answers  were  filed  to  each  of  said  para- 
graphs, of  which  the  first,  second,  tenth  and 
eleventh,  only  are  set  out  in  appellant's  brief.  The 
first  and  second  plead  the  six  years  statute  of  limi- 
tations to  the  first  and  second  paragraphs  of  com- 
plaint, respectively,  and  a  demurrer  to  each  was 
sustained  by  the  court.  The  ninth  paragraph  is  a 
plea  of  no  consideration.  There  was  a  trial  by 
jury.  With  their  general  verdict  the  jury  returned 
answers  to  interrogatories.     Appellant's  motions 
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for  judgment  on  such  answers  and  for  new  trial 
were  overruled. 

The  errors  assigned  and  relied  on  for  reversal  are: 
(1)  Error  of  the  court  in  sustaining  appellee's  demur- 
rer to  appellant's  first  paragraph  of  answer  'Ho  ap- 
pellee's complaint";  (2)  error  of  the  court  in  sustain- 
ing appellee's  demurrer  to  appellant's  second  para- 
graph of  answer  "to  appellee's  complaint";  (4) 
"the  court  erred  in  refusing  to  allow  the  appellant 
to  open  and  close  the  argument  to  the  jury"; 
(5)  error  in  overruling  appellant's  motion  for 
judgment  on  the  answers  to  interrogatories  not- 
withstanding the  general  verdict. 

No  question  is  presented  by  either  the  first  or 

second  assigned  errors  because  the  record  does  not 

disclose  any  ruling  to  which  such  assign- 

1.  ments  are  applicable.  The  first  paragraph 
of  answer  was  addressed  to  the  first  para- 
graph of  complaint  and  the  second  paragraph  of 
answer  was  addressed  to  the  second  paragraph  of 
complaint,  and  neither  was  addressed  to  "the  com- 
plaint." However,  our  examination  of  the  com- 
plaint convinces  us  that  each  paragraph  thereof 

is  based  on  the  check,  and  this  being  true, 

2.  the  action  is  not  barred  by  the  six  years 
statute  of  limitations.     §295*  cl.   5,   Burns 

1914,  §293  R.  S.  1881;  Culver  v.  Marks  (1890),  122 
Ind.  554,  23  N.  E.  1086,  7  L.  R.  A.  489,  17  Am.  St. 
377;  Henahaw  v.  Root  (1877),  60  Ind.  220,  222; 
Sutton  V.  Baldvnn  (1896),  146  Ind.  361,  45  N.  E. 
618;  Hoffman  v.  HoUingsworth  (1894),  10  Ind.  App. 
353,  356,  37  N.  E.  960. 

A  check  is  a  written  contract  for  the  payment  of 
money  and  the  drawer  or  signer  of  the  bill, 

3.  by  the  act  of  drawing  and  delivery,  becomes 
bound  to  pay  if  the  acceptor  does  not.  1 

Parsons,   Notes  and  Bills  54.     Offutt  v.   Rv^ker 
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(1891),  2  Ind.  App.  350,  354,  27  N.  E,  589.  See 
also,  eases  cited,  supra. 

Appellant's  fourth   assigned  error  presents   no 

question.     The  refusal  to  allow  appellant  to  open 

and  close  the  argument  was  an  error  oc- 

4.  curring  during  the  trial  and  should  have  been 
made  the  ground  of  a  motion  for  new  trial 

in  order  to  present  any  question  for  review  here. 
§585,  cl.  8,  Burns  1914,  §559  R.  S.  1881;  Tilden  v. 
Whitely,  etc.,  Co.  (1901),  27  Ind.  App.  53,  60  N.  E. 
963;  Siherry  v.  State  (1897),  149  Ind.  684,  39  N.  E. 
936,  47  N.  E.  458. 

It  is  questionable  whether  appellant  has  by  his 

brief  presented  the  fifth  assigned  error.     In    any 

event  the  ruling  complained  of  was  not,  in 

5.  our  judgment,  erroneous.     In  determining 
the  correctness  of  the  ruling  on  a  motion  for 

judgment  on  the  answers  to  interrogatories  the 
court  looks  alone  to  such  answers,  the  pleadings 
and  the  general  verdict.  Beard  v.  Goulding  (1913), 
55  Ind.  App.  398,  103  N.  E.  875;  Meyers  v.  Tfinona, 
etc.,  R.  Co.  (1914),  58  Ind.  App.  516,  106  N.  E.  377. 
Every  presumption  is  indulged  in  favor  of  the 
general  verdict,  and  the  answers  to  interrogatories 
will  be  permitted  to  prevail  over  it  only  in  cases 
where  the  conflict  between  the  two  is  such  that  no 
evidence  possible  under  the  issues  could  reconcile 
them.  Chicago,  etc.,  R.  Co.  v.  Schenkel  (1914),  57 
Ind.  App.  175,  104  N.  E.  50;  Meyers  v.  Winona, 
etc.,  R.  Co.,  supra.  Where  the  answers  relied  on  to 
overturn  the  verdict  are  themselves  contradictory 
and  inconsistent  they  will  not  control  the  verdict. 
Chicago,  etc.,  R.  Co.  v.  Schenkel,  supra;  Meyers  v. 
Winona f  etc.^  B.  Co.^  supra;  Wise  v.  Cleveland^  etc.f 
R.  Co.  (1915),  183  Ind.  484,  108  N.  E.  369. 

The  interrogatories  and  answers  here  relied  on 
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are  as  follows:  "1.  Did  A.  McCoy  and  Go's. 
Bank  follow  the  directions  of  the  defendant,  George 
A.  Williams,  in  making  the  deposit  of  the  money 
realized  in  redemption  of  the  lands  described  in  the 
complaint?  Answer:  No.  2.  Did  George  A. 
Williams  know  at  the  time  he  made  the  deposit  in 
A.  McCoy  and  Go's  Bank  that  the  bank  officers 
were  making  the  deposit  in  the  defendant's  name? 
Answer:  No.  3.  Did  defendant  George  A. 
Williams,  receive  anything  of  value  in  considera- 
tion of  the  execution  of  the  check  set  out  in  the 
complaint?  Answer:  No.  4.  What  thing  of 
value  did  the  defendant  receive  for  the  execution 
of  the  check  sued  upon?  Answer:  Nothing. 
5.  Did  defendant  claim  that  the  money  evidenced 
by  the  check  sued  on  belonged  to  him?  Answer: 
No.  6.  Did  the  defendant,  Williams,  on  April 
15th,  1904,  when  he  deposited  the  check  given  by 
the  clerk  of  the  Jasper  Circuit  Court  of  Indiana, 
receive  from  said  bank  a  deposit  slip  showing  how 
the  deposit  had  been  entered  on  the  books  of  the 
bank?  Answer:  Yes.  7.  Did  the  defendant, 
George  A.  Williams,  on  the  16th  day  of  April, 
1904,  ascertain  and  know  by  ten  o'clock  a.  m.  of 
said  day  that  the  deposit  made  by  him  on  the  15th 
day  of  April,  1904,  in  the  bank  of  A.  McCoy  and 
Company  was  entered  upon  the  books  of  said  bank 
in  the  individual  name  of  George  A.  Williams? 
Answer:  Yes.  8.  Did  the  defendant,  George 
A.  Williams,  on  April  15th,  1904,  receive  from  the 
clerk  of  the  Jasper  Circuit  Court  of  Indiana,  a 
draft  for  $646.17,  which  had  been  paid  to  the  said 
clerk  in  redemption  of  lands  sold  to  plaintiff  upon 
plaintiff's  judgment,  and  which  sum  included  at- 
torneys fees,  as  well  as  the  principal  and  interest 
of  the  plaintiff's  claim?  Answer:  Yes.*' 

These  answers  are  in  legal  effect  inconsistent  and 
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contradictory  when  viewed  in  the  light  of  the  facts 
disclosed  by  the  complaint  and  the  law  ap- 

6.  plicable  thereto.     Where  an  agent  or  trustee 
deposits  money  belonging  to  his  principal, 

*^he  can  escape  the  risk  only  by  making  the  deposit 
in  his  principal's  name,  or  by  so  distingnish- 

7.  ing  it  on  the  books  of  the  bank,  as  to  indicate 
in  some  way,  that  it  is  the  principal's  money. 

If  he  deposit  in  his  own  name,  he  will  not,  in  case 
of  loss,  be  permitted  to  throw  such  loss  on  his 
principal.  ♦  *  *  In  such  a  case,  the  good  faith 
or  intention  of  the  trustee  is  in  no  way  involved. 
Having  for  his  personal  convenience,  or  from  what- 
ever motive,  deposited  the  money  in  his  own  name, 
thereby  vesting  himself  with  legal  title,  it  follows 
as  a  necessary  consequence,  when  a  loss  occurs,  he 
will  not  be  permitted  to  say,  as  against  his  cestui 
que  trusty  that  the  fact  is  not  as  he  voluntarily  made 
it  appear.  *  *  *  Whatever  diversity  of  opin- 
ion may  be  found  in  respect  to  the  rights  of  the 
bank,  or  other  creditors  of  the  depositor,  the  author- 
ities agree  that  a  trustee  who  either  invests  or 
deposits  trust  money  in  his  own  name,  without  in 
some  way  designating  it  as  trust  property,  will  be 
responsible  for  any  loss  that  may  occur  to  the  fund 
while  so  invested  or  deposited."  Naltner  v.  Dolan 
(1887),  108  Ind.  500,  504,  505,  8  N.  E.  289,  58 
Am.  Rep.  61. 

The  answers  to  interrogatories  show  that  appel- 
lant, as  appellee's  attorney,  received  from  the  clerk 
of  the  Jasper  Circuit  Court  a  draft  for  the 
redemption  money  due  appellee,  and  that  he 
deposited  the  same  in  his  own  name  in  the 
bank  on  which  the  check  in  suit  was  given; 
that  when  he  made  the  deposit  he  was  given  a 
deposit  slip  showing  that  the  deposit  had  been 
entered  to  his  credit  on  the  books  of  such  bank. 
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The  appellant  by  so  depositing  in  the  bank  funds 
belonging  to  appellee  thereby  appropriated  the 
funds  and  became  appellee's  creditor  in  an  amount 
equal  to  the  amount  of  the  funds  of  appellee  so  de- 
posited, and  under  the  issues  appellee  was  entitled 
to  prove  and,  for  the  purposes  of  the  question  under 
consideration,  We  must  assume  that  he  did 
prove  that  it  was  to  discharge  this  indebtedness 
that  the  check  in  suit  was  given.  It  follows  that 
the  answers  of  the  jury  that  appellant  received  no 
consideration  for  such  check  is  inconsist- 

8.  ent  with  such  other  answers  and  hence  no 
error  resulted  from  overruling  the  motion 
for  judgment  on  the  answers  to  interrogatories. 

We  find  no  reversible  error  in  the  record  and  the 
judgment  below  is  therefore  affirmed. 

NoTB. — Reported  in  113  N.  E.  471.    Money  deposits  made  by 
persons  acting  in  a  fiduciary  capacity,  31  Cyc  1478,  1479. 


Brown  et  al.  v.  Yoxtng. 

[No.  8,899.    Filed  December  9,  1915.     Rehearing  denied  April  20, 

1916.    Transfer  denied  June  7,  1916.] 

1.  Cancellation  of  Instbumentb. — Complaint. — Damages. — Al- 
legation of. — ^In  an  action  to  set  aside  a  contract  for  the  sale  of  real 
estate  and  deeds  made  pursuant  thereto  as  fraudulent  and  void, 
the  complaint  is  not  fatally  defective  for  failure  to  allege  specifically 
the  value  of  the  real  estate  conveyed  and  the  consequent  damages, 
where  there  is  an  averment  that  nothing  of  value  was  received  by 
the  plaintiff  as  a  consideration  for  executing  the  deeds  to  the  realty 
involved,  and  it  is  clearly  shown  by  the  allegations  that  all  the 
parties  treated  the  realty  as  of  value,  the  reasonable  inference  to 
be  drawn  from  such  averments  being  that  damage  resulted,  p.  372. 

2.  Cancellation  op  Instruments. — Complaint. — Statu  Quo. — In 
an  action  to  set  aside  deeds  as  fraudulent,  the  complaint  is  not 
fatally  defective  for  failure  to  allege  therein  that  the  defendants 
had  been  placed  in  eiatu  quo  ^where  there  are  averments  showing 
that  the  plaintiff  received  nothing  of  value  as  a  consideration  for 
the  execution  of  the  deeds  involved  in  the  action,    p.  373. 

3.  Contracts. — Right  to  Rescind. — Waiver  by  Delay. — ^The  length 
of  time  a  party  to  a  contract  permits  to  elapse  does  not  necessarily 
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determine  the  right  to  rescind,  the  governing  oonsideration  being 
whether  the  delay  has  been  long  enough,  under  the  circumstances 
of  the  particular  case,  to  result  in  prejudice  to  the  other  party, 
p.  374. 

4.  Contracts. — Rescission* — Notice. — A  formal  written  notice  is 
not  necessary  to  rescind  a  contract,  it  being  suificient  that  there  is 
some  positive  act  on  the  part  of  the  party  who  rescinds  that 
shows  such  an  intention,    p.  374. 

6.  Cancellation  of  Instruments. — ComplainL — Sufficiency. — 
Disaffirmance  of  Contract, — In  an  action  to  set  aside  a  contract  for 
the  sale  of  real  estate  and  deeds  made  to  defendants  pursuant 
thereto  as  fraudulent,  the  complaint  is  sufficient  as  against  a  de- 
murrer raising  the  question  as  to  whether  the  oontract  was  dis- 
affirmed within  a  reasonable  time  where  it  avers  that  the  plainti£F 
"has  long  prior  to  this  date  disaffirmed  the  said  deed"  to  the 
defendant,  and  "also  the  written  contract  *  *  *  and  given 
proper  and  due  notice  of  such  disaffirmance  and  demanded  recon- 
veyance thereof  to  herself,"  since  the  court  is  bound  to  resolve  all 
reasonable  inferences  in  support  of  the  complaint,    p.  374. 

6.  Appeal. — Riding  an  Demurrer, — When  Grounds  for  Reversal, — 
Under  the  provisions  of  §350  Bums  1914,  {345 11.8.  1881,  no  objec- 
tion taken  by  demurrer  and  overruled,  b  sufficient  to  reverse  the 
judgment,  if  it  appears  troza  the  whole  record  that  the  merits  of 
the  cause  have  been  fairly  determined,    p.  375. 

7.  Trial. — Condusions  of  Law, — Complaint, — Issues, — Where  a 
complaint  has  been  treated  by  the  trial  court  and  the  attorneys 
as  an  action  not  only  to  rescind  a  oontract  of  sale  of  property  and 
to  cancel  deeds  executed  in  accordance  therewith  but  also  as  one 
to  quiet  title,  though  imperfect  when  viewed  as  such,  a  conclusion 
of  law  by  the  court  quieting  title  in  the  plaintiff  to  the  property 
involved  in  the  action  is  not  objectionable  as  being  without  the 
issues,    p.  375. 

8.  Trial. — Condusion  of  Law, — Findings  of  Fact, — Hdd^  that  under 
the  findings  of  fact,  appellants  are  not  entitled  to  a  conclusion 
of  law  showing  lack  of  diligence  on  the  part  of  the  api>ellee  in 
seasonably  disaffirming  the  contract  and  agreement,    p.  377. 

From  Porter  Superior  Court;  Harry  B,  Tuthillj 
Judge. 

Action  by  Josephine  E.  Young  against  Harvey 
H.  Brown  and  others.  iSrom  a  judgment  for 
plaintiff,  the  defendants  appeal.     Affirmed. 

Frank  B.  Pattee  and  Erwin  McDowell^  for  appel- 
lants. 

Peter  Crumpacker  and  Fred  Crumpackerj  for 
appellee. 
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Shea,  J. — This  was  an  aetion  upon  a  complaint 
filed  by  appellee  against  appellants.  The  cause 
was  tried  upon  the  second  paragraph  of  complaint. 
In  the  language  of  appellants'  counsel  in  his  brief, 
this  was  an  action  to  set  aside  a  contract  for  sale 
of  certain  real  estate,  to  set  aside  certain  deeds 
of  appellee  to  appellants  as  fraudulent  and  void, 
and  to  quiet  the  title  to  the  real  estate  embraced  in 
said  contract  and  deeds  in ,  appellee  as  against 
appellants.  Separate  demurrers  were  filed  by 
Harvey  H,  Brown  and  Leila  A.  Brown  on  the  ground 
that  the  second  paragraph  of  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action 
against  either  of  appellants.  The  demurrers  were 
overruled  and  exceptions  properly  saved.  Ans- 
wers in  general  denial  were  filed  by  the  Browns. 
Appellant  Jouvenat  was  defaulted.  The  cause  was 
first  tried  in  the  Lake  Superior  Court,  where  the 
finding  and  judgment  was  against  appellants. 
They  then  availed  themselves  of  the  provisions  of 
the  statute  entitling  them  to  a  new  trial  as  of  right, 
and  the  cause  was  taken  on  a  change  of  venue  to  the 
Porter  Superior  Court  where  a  trial  again  resulted 
in  a  judgment  against  appellants,  from  which  this 
appeal  is  taken. 

The  complaint  alleges,  in  substance,  that  on 
September  1,  1904,  appellee  Josephine  E.  Young 
was  the  owner  of  certain  real  estate  in  Norcott's 
addition  to  Indiana  City,  Indiana;  that  on  said 
date  she  entered  into  an  agreement  with  appellant 
Harvey  H.  Brown,  in  which  she  agreed  to  convey 
to  him  or  to  his  order  on  date  of  said  contract, 
blocks,  14,  20  and  21,  and  block  13  except  lot  3 
therein,  described  in  the  complaint,  by  warranty 
deed,  subject  to  a  pro  rata  share  of  a  mortgage  in- 
cumbrance of  $2,000,  together  with,  interest  at  six 
per  cent,  for  two  years,  which  pro  rata  share  of  said 
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incumbranee  said  Brown  assumed  and  agreed  to 
pay.  It  was  further  agreed  that  appellee  would 
convey  by  warranty  deed  all  the  balance  of  the 
described  real  estate  to  Charles  Jouvenat  as  a 
trustee  to  carry  out  certain  provisions  in  said  con- 
tract, which  trust  deed  said  Jouvenat  was  to  hold 
as  an  escrow.  It  is  charged  that  the  contract 
further  provided  that  Brown  should  turn  over  to 
Jouvenat  as  such  trustee,  and  as  an  escrow,  $7,000 
par  value  of  the  stock  of  the  Ozark  Live  Stock 
Company,  an  Illinois  corporation  theretofore 
formed  according  to  law;  that  said  trustee  was  to 
hold  the  real  estate  and  stock  imtil  September  1, 
1905,  for  the  purpose  of  enabling  Brown  to  pay  the 
sum  of  $7,000  in  cash  to  appellee,  and  in  the  event 
Brown  did  pay  the  sum  to  appellee  within  said 
time,  the  trustee  was  then  and  in  that  event  to  turn 
over  and  deed  to  said  Brown  all  the  real  estate 
and  also  to  return  to  him  the  capital  stock  of  the 
Ozark  Live  Stock  Company,  subject  to  the  in- 
cumbrance aforesaid;  that  in  case  Brown  should 
fail  to  pay  appellee  the  sum  of  $7,000  then  the  real 
estate  was  to  be  conveyed  to  her,  and  said  trustee 
was  also  to  deliver  to  her  said  capital  stock.  Brown 
was  also  entitled  by  the  terms  of  the  agreement  to 
a  deed  to  any  lot  or  block  in  said  real  estate  on  or 
before  September  1,  1905,  on  the  payment  of  $25 
per  lot  in  cash,  except  lots  fronting  on  Lake  Michi- 
gan, for  which  he  was  to  pay  the  sum  of  $35  per  lot 
in  cash.  Said  contract  was  duly  recorded  on  No- 
vember 19,  1904.  A  copy  of  the  agreement  is 
filed  with  and  made  a  part  of  the  complaint.  Said 
Jouvenat  accepted  said  trust,  qualified  as 
trustee,  and  held  the  deed,  the  contract  and  the 
stock  in  escrow;  that  appellee  is  an  immarried 
woman,  the  daughter  of  Joseph  E.  Yoimg,  wholly 
unaccustomed  to  business  transactions,  and  that 
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she  never  had  any  business  dealings  of  any  conse- 
quence; that  her  father,  who  was  an  old  man,  ap- 
proximately eighty  years  of  age,  and  feeble,  acted 
for  her  in  making  said  agreement;  that  appellee  did, 
on  said  date,  convey  to  said  Brown  blocks  13  and  14 
except  lot  3,  and  at  the  request  of  Harvey  H. 
Brown  conveyed  to  appellant  Leila  A.  Brown 
blocks  20  and  21  by  warranty  deeds,  which  were 
duly  recorded;  that  said  deeds  were  made  subject 
to  the  incumbrance  on  all  of  said  property,  which 
the  grantee  therein  assumed  and  agreed  to  pay  pro 
rata;  that  prior  to  and  leading  up  to  the  execution 
of  said  agreement  and  deeds,  appellant,  Harvey 
H.  Brown,  falsely  and  fraudulently  and  with  intent 
to  cheat  and  defraud  appellee,  represented  to  her 
and  her  father  as  her  agent,  that  said  Ozark  Live 
Stock  Company  was  solvent  and  owned  over  1,300 
acres  of  valuable  land  in  Crawford  County,  Mis- 
souri. The  particular  description  of  the  land  is 
then  set  out.  He  further  represented  that  said 
land  was  valuable  land,  and  worth  $100  per  acre; 
that  the  Ozark  Live  Stock  Company  was  in  the 
possession  of  said  real  estate,  was  the  owner  in  fee 
simple  thereof,  and  that  its  title  was  unclouded  ex- 
cept for  an  incumbrance  of  $1,000  secured  by  a 
mortgage  thereon.  It  was  further  represented  by 
Brown  to  appellee  and  her  father  that  the  Ozark 
Live  Stock  Company  held  in  its  own  right  and  free 
of  all  incumbrance  5,000  head  of  good  healthy 
sheep  on  said  premises,  and  also  held  and  owned  in 
its  own  right  more  than  twenty  head  of  cattle,  and 
more  than  ten  horses  on  said  real  estate;  that  out- 
side of  said  $1,000  mortgage  the  Ozark  Live  Stock 
Company  was  not  indebted  to  any  one  on  any  ac- 
count; that  it  was  capitalized  for  $150,000;  that 
it  had  a  right  to  and  did  hold  said  property  in  its 
corporate  capacity  and  its  capital  stock  was  worth 
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par  value;  that  said  stock  putupinescrow  with  said 
Jouvenat  as  trustee  was  then  and  there  of  the  value 
of  $7,000;  that  appellants  gave  no  consideration, 
whatever,  except  as  stated  above,  for  the  execution 
of  said  contract  or  deeds,  or  for  the  conveyance  of 
the  lands  as  heretofore  set  out;  that  appellant, 
Leila  A.  Brown,  gave  no  consideration  whatever 
for  the  real  estate  deeded  to  her.  Appellee  said 
that  she  relied  upon  the  representations  of  said 
Brown  and  each  and  all  of  them;  that  she  knew 
nothing  about  the  facts,  neither  did  her  agent  know 
about  the  facts  except  what  was  represented,  as 
alleged,  by  said  Brown;  that  neither  appellee  nor 
her  agent  had  ever  visited  said  lands  in  Crawford 
County,  Missouri;  had  never  been  in  that  vicinity, 
and  knew  nothing  of  the  character  of  said  landfi,  the 
title  thereof,  nor  facts  concerning  said  sheep,  cattle 
or  horses,  and  had  no  opportunity  of  knowing  said 
facts;  that  by  reason  of  the  aforesaid  representa- 
tions of  said  Brown  she  was  induced  to  enter  into 
the  agreement,  and  was  induced  to  execute  the 
deeds  to  Jouvenat  and  to  Harvey  H.  and  Leila 
A.  Brown;  that,  but  for  the  statements  and  repre- 
sentations of  said  Harvey  H.  Brown  and  her  re- 
liance thereon  and  her  want  of  knowledge  of  the 
facts,  she  would  not  have  entered  into  said  agree- 
ment,  nor  have  executed  said  deeds  or  contract; 
that  each  and  all  of  said  statements  and  representa- 
tions made  by  said  Brown  at  the  time  they  were 
made,  were  false,  fraudulent  and  untrue,  and  were 
made  for  the  purpose  of  deceiving,  cheating  and  de- 
frauding appellee  and  for  the  purpose  of  fraudu- 
lently procuring  the  execution  of  the  contract  and 
deeds.  It  is  further  alleged  that  said  Brown  and  the 
Ozark  Live  Stock  Company  were  wholly  insolvent 
and  unable  to  pay  their  debts  at  the  time  of  the 
Vol.  62—24 
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execution  of  said  contract  and  deeds ;  that  the  lands 
which  said  Brown  pretended  were  owned  by  the 
Ozark  Live  Stock  Company  were  at  the  time  almost 
wholly  worthless;  that  they  were  situated  in  the 
Ozark   mountains,    consisted   of  rocky   hills   and 
mountains  and  were  wholly  unfit  for  agricultural 
and  grazing  purposes;  that  said  Ozark  Live  Stock 
Company  did  not  at  the  time,  or  since  that  time, 
own  any  cattle,  sheep  or  horses  whatsoever;  that 
the  statements  of  Brown  representing  appellant's 
ownership  of  said  lands  and  stock  were  false  and 
fraudulent  and  made  for  the  fraudulent  purposes 
stated;  that  the  statements  of  said  Brown  that  said 
real  estate  was  unincumbered  were  also  false  and 
untrue,  and  made  for  the  purpose  aforesaid;  that 
at  the  time  the  statements  were  made,  there  was  a 
mortgage  covering  all  of  the  real  estate  executed 
by  Brown  to  Karl  D.  Norvel,  in  trust,  for  the  Bank 
of  Steelville,  in  Crawford  County,  Missouri;  that 
said  Brown  executed  the  mortgage  while  he  claimed 
to  hold  the  title  thereto  on  January  20,  1902,  for 
the  sum  of  $1,525,  which  mortgage  was  duly  ack- 
nowledged and  recorded;  that  in  1903,  said  bank 
.brought  suit  to  foreclose  said  mortgage  against 
'Harvey  H.  Brown  and  the  Ozark  Live  Stock  Com- 
pany, and  on  February  27,  1906,  judgment  was 
rendered  in  said  cause  for  $1,690.90  and  costs  of 
suit,  in  favor  of  the  bank;  that  thereafter  in  said 
year  1906,  said  lands  were  sold  pursuant  to  an  order 
and  decree  delivered  to  the  sheriff  of  said  county  to 
the  Bank  of  Steelville;  that  said  land  was  never 
redeemed  from  said  sale;  that  said  stock,  held  by 
Jouvenat  as  trustee,  was  never  of  any  value  what- 
ever, all  of  which  said  Brown  well  knew;  that  ap- 
pellee refused  to  accept  and  take  said  stock  after 
June  1,  1905,  and  refused  to  permit  said  Jouvenat 
to  execute  a  deed  for  the  real  estate,  so  held  in  trust 
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by  him,  to  said  Brown;  that  said  Young  had  long 
prior  to  said  date  disa£Ga*med  said  deeds  to  the 
Browns  and  Jouvenat,  and  had  also  disafl&rmed 
said  agreement,  had  given  proper  and  due  notice  of 
said  disaffirmance  and  demanded  reconveyance 
to  herself.  Appellee  asks  judgment  canceling  said 
contract  and  deeds ;  that  her  title  in  and  to  said  real 
estate  be  quieted  in  her  as  against  each  of  appel- 
lants, and  for  all  other  proper  relief.  The  provi- 
sions of  the  agreement  are  generally  set  out  in  the 
complaint. 

Upon  request  the  court  found  the  facts  specially. 
Said  findings  cover  nineteen  printed  pages  of  ap- 
pellants* brief.  No  good  purpose  could  be  served 
by  setting  them  out  in  detail.  It  is  sufficient  to  say 
that  they  find  all  the  material  allegations  of  the 
complaint  to  be  true,  upon  which  the  court  stated 
conclusions  of  law  as  follows:  That  the  law  is  with 
appellee  and  she  should  have  her  title  quieted  to 
all  of  the  real  estate  described  in  the  complaint; 
that  the  misrepresentations  of  appellant  Harvey 
H.  Brown  were  a  fraud  upon  appellee;  that  said 
contract  entered  into  between  appellee  and  appel- 
lant Brown  was  in  fraud  of  appellee  and  fraudulent, 
and  said  deeds  to  appellants  Harvey  H.  Brown, 
Leila  A.  Brown  and  Jouvenat  as  trustee,  were  each 
and  all  in  fraud  of  appellee,  and  said  contract  and 
deeds  should  be  set  aside  for  fraud  and  declared 
null  and  void  and  of  no  effect.  Judgment  was 
rendered  accordingly. 

It  is  very  earnestly  insisted  on  behalf  of  appel- 
lants that  the  complaint  is  obnoxious  to  a  demurrer 
for  the  following  reasons:  (1)  For  failure  to  allege 
damage  or  injury;  (2)  for  failure  to  disaffirm  and 
institute  the  action  seasonably;  (3)  for  failure  to 
place  appellants  in  statu  quo  and  show  a  willingness 
or  ability  so  to  do.     It  is  also  assigned  and  argued 
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that  the  court  erred  in  stating  its  conclusions  of  law. 
Appellants  very  earnestly  insist  that  thecomplaint  is 
defective  for  the  reason  that  it  does  not  specifically 
allege  that  appellee  was  damaged  because  of  the 
execution  of  the  deeds  and  contract  referred  to  in 
the  complaint.  Appellants  cite  and  rely  mainly 
upon  the  case  of  Srader  v.  Srader  (1898),  151  Ind. 
339,  51  N.  E.  479,  which  holds  that  a  complaint 
failing  to  show  that  the  defrauded  party  was  dam- 
aged is  fatally  defective.  The  facts  in  the  Srader 
case  are  essentially  different  in  all  respects  from  the 
facts  disclosed  in  the  case  at  bar.  For  instance, 
in  the  Srader  case  a  cash  payment  of  $200  was 
made;  an  existing  mortgage  of  $500  was  assumed 
by  the  purchasing  parties  and  notes  were  executed 
for  the  balance  of  the  purchase  money.  The  court 
in  that  case  says:  ''There  is  no  showing  that  these 
notes  are  not  amply  good,  and  worth  their  full 
face  value.  For  aught  appearing  in  the  complaint, 
the  sale  and  conveyance  of  the  land,  under  all  of 
the  circumstances,  may  have  been  conducive  to 
the  best  interests  of  the  grantor.'*     In  the  case  at 

bar  the  facts  alleged  in  the  complaint  dis- 
1.     close  that  appellee  received  nothing  of  value 

from  appellants.  The  stock  in  the  Ozark 
Live  Stock  Company  was  wholly  worthless,  the 
land  was  covered  by  a  mortgage  which  was  after- 
ward foreclosed;  there  were  no  sheep,  cattle  or 
horses  on  the  premises  owned  by  said  corporation, 
and  therefore  it  may  be  very  reasonably  inferred 
that  appellants  paid  no  part  of  the  mortgage, 
because  of  the  specific  allegation  hereinafter  set  out . 
that  appellee  received  nothing  of  value  from  either 
of  the  Browns  by  way  of  consideration  for  the 
transfer  and  agreement  to  transfer  said  real  estate. 
We  therefore  conclude  that  from  the  allegations  of 
the  complaint  we  may  reasonably  infer  damages 
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because  of  the  fraudulent  conduct  of  appellants. 
It  is  clearly  shown  that  all  the  parties  treated  ap- 
pellee's real  estate  as  having  value,  and  it  is  spe- 
cifically alleged  that  appellee  received  nothing  of 
value  from  appellant  Brown,  therefore  damages  are 
shown  to  have  resulted.  This  is  the  reasonable  in- 
ference to  be  deduced  from  the  language  used. 
This  court  is  of  the  opinion  that  the  rule  as  laid 
down  in  the  case  of  Rosa  v.  Hobson  (1891),  131  Ind. 
166,  26  N.  E.  775,  should  be  applied  in  the  present 
case  as  to  the  failure  to  allege  the  value  of  the  real 
estate  conveyed,  and  consequent  damages  spe- 
cifically. See  also  Nyaewander  v.  Lawman  (1890), 
124  Ind.  584,  24  N-  E.  355;  Gardner  v.  Mann  (1905), 
36  Ind.  App.  694,  76  N.  E.  417;  Murray  v.  Jennings 
(1876),  42  Conn.  9,  19  Am.  Rep.  527. 

What  is  said  with  respect  to  the  failure  to  allege 

damages,  is  also  true  with  respect  to  the  third 

objection  to  the  complaint,   namely,   that 

2.  there  is  no  allegation  showing  appellants 
were  placed  in  statu  quo.  Appellee,  having 
received  nothing  of  value  from  appellants,  could 
not  tender  back  to  them  any  property  or  thing  of 
value  in  order  to  place  them  in  statu  quo.  The 
allegations  of  the  complaint  are  sufficient  to  war- 
rant the  court  in  hearing  evidence  upon  the  ques- 
tion as  to  whether  any  consideration  had  been  paid 
by  appellants  to  appellee,  including  any  amounts 
which  may  have  been  paid  upon  the  portion  of  the 
mortgage  debt  assxmied.  It  is  specifically  £tlleged 
in  the  complaint  that  Leila  A.  Brown  gave  no 
consideration  whatever,  and  that  Harvey  H.  Brown 
gave  no  other  or  different  consideration  than  the 
deposit  of  the  Ozark  Live  Stock  Company's  capital 
stock,  with  the  written  agreement  containing  the 
stipulations  hereinbefore  set  out.  All  that  a  party 
who  seeks  to  rescind  a  contract  can  do  in  order  to 
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place  the  adverse  party  in  statu  quo  is  to  return  that 
which  he  has  himself  received.  Clark,  Contracts 
(3d  ed.)  295,  and  authorities  cited. 

The  second  alleged  reason  is  the  failure  to  dis- 
affirm the  contract  seasonably.     It  is  very  earnest- 
ly argued,   and  there  is  much  citation   of 

3.  authority  in  support  of  appellant's  conten- 
tion.    We  shall  proceed  to  a  consideration  of 

that  objection.  The  question  of  how  much  time 
a  party  to  a  contract  has  permitted  to  elapse  is  not 
necessarily  determinative  of  the  right  to  rescind, 
the  immediate  consideration  being  whether  the 
period  has  been  long  enough  to  result  in  prejudice 
to  the  other  party.  6  R.C.L.932;Ba«ye  Y.Paola  Re-- 
fining  Co.  (1909),  79  Kan.  755,  101  Pac.  658,  131 
Am,  St.  346,  25  L.  R.  A.  (N.S.)  1302;  Roberts  v. 
James  (1912),  83  N.  J.  L.  492,  85  Atl.  244,  Ann. 
Cas.  1914  B  859. 

What  is  a  reasonable  time  necessarily  depends 

upon  the  circumstances  of  each  particular  case. 

Roberts  v.  James,  supra.     A  formal  written  notice 

is  not  necessary  in  order  to  rescind  the  con- 

4.  tract.     Some  positive  act  on  the  part  of  him 
who   woidd   rescind   that    shows   such    an 

intention  is  sufficient.     6  R.  C.  L.,  supra. 

The  language  of  the  complaint  with  respect  to 

the  disaffirmance  of  said  contract  as  above  set  out, 

which   the  demurrer  concedes  to  be  true, 

5.  is  as  follows:     "That  said  Young  has  long 
prior  to  this  date  disaffirmed  the  said  deed 

to  the  said  Harvey  H.  Brown  and  the  said  deed 
to  the  said  Leila  A.  Brown  and  the  said  deed  to  the 
said  Jouvenat,  and  had  also  disaffirmed  the  said 
written  contract  or  agreement  and  given  proper 
and  due  notice  of  such  disaffirmance  and  demanded . 
reconveyances  thereof  to  herself."  This  allegation 
is  amply  sufficient  to  withstand  a  demurrer  under 
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the  rule  as  laid  down  in  the  case  of  Domestic 
Block  Coal  Co.  v.  DeArmey  (1913),  179  Ind.  592, 
100  N,  E.  675, 102  N,  E.  99,  which  requires  this  court 
to  resolve  all  reasonable  inferences  in  support  of  the 
allegations  of  the  complaint.  See  also  Kahle  v. 
CrownOil  Co.  (1913),  180  Ind.  131,138,  100  N,E; 
681;  Taylor  v.  Griner  (1913),  55  Ind.  App.  617,  620, 
104  N.  E.  607;  Darter  v.  Grubb  (1913),  56  Ind.  App. 
206,  208,  102  N.  E.  843;  Rader  v.  Barrett  Co.  (1914), 
59  Ind.  App.  27,  34,  108  N.  E.  883,  884. 

Appellants*  learned  counsel,  in  an  exhaustive 
brief,  have  cited  mlich  authority  with  respect  to  the 
infirmities  pointed  out  in  the  complaint,  all  of  which 
relate  to  a  period  prior  to  the  rule  announced  by  the 
Supreme  Court  in  the  case  of  Domestic  Block  Coal 
Co.  V.  DeArmey,  supra,  and  can  not  therefore  be 
held  to  be  authority  for  their    contention. 

6.  The  rule  as  now  followed  by  both  the  Su- 
preme Court  and  this  court,  and  which  we 

apply  in  this  case,  is  in  complete  harmony  with  our 
statutory  provision,  and  in  the  judgment  of  this 
court  subserves  the  ends  of  justice. 

Section  350  Burns  1914,  §345  R.  S.  1881,  reads  as 
follows:  "The  judgment  upon  overrruling  a  de- 
murrer shall  be  that  the  party  shall  plead  over;  and 
the  answer  or  reply  shall  not  be  deemed  to  overrule 
the  objection  taken  by  demurrer.  But  no  objec- 
tion taken  by  demurrer,  and  overruled,  shall  be 
suf&cient  to  reverse  the  judgment,  if  it  appear  from 
the  whole  record  that  the  merits  of  the  cause  have 
been  fairly  determined.  *  *  *"  See  also  §§407, 
700  Burns  1914,  §§398,  658  R.  S.  1881. 

With  respect  to  the  conclusions  of  law,  it  is 

argued  that  the  first  conclusion  is  entirely  outside 

the  issues.     It  quiets  the  title  to  the  property 

7.  generally  in  appellee.     While  the  complaint 
is  by  no  means  a  model  pleading,  it  seems 
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to  have  been  treated  by  the  trial  court,  and  also 
by  the  attorneys,  as  an  action  to  quiet  title,  as  well 
as  to  rescind  the  contract  and  cancel  the  deeds. 
In  the  first  section  of  the  brief  filed  by  appellant's 
counsel,  which  we  have  set  out,  they  state  that 
this  was  an  action  to  quiet  title,  and  in  the  prayer 
for  relief,  which  we  have  also  set  out,  there  is  a 
demand  that  the  title  be  quieted  in  appellee  as 
against  appellants'  claim.  We  are  therefore  con- 
strained to  hold  that  this  conclusion  of  law  is 
within  the  issues. 

Appellants  also  insist  that  upo'n  the  facts  found 
they  were  entitled  to  a  conclusion  of  law  Bhow- 
ing  lack  of  diligence  on  the  part  of  appellee  in 
seasonably  disaffirming  the  contract  and  agree- 
ment. In  the  well  reasoned  case  of  Roberts  v. 
JameSj  supra^  the  court  says  the  rule  with  respect 
to  diligence  *^  'like  other  rules  of  justice  must  be  8o 
applied  in  the  practical  administration  of  justice 
as  shall  best  subserve,  in  each  particular  case, 
the  undoing  of  wrong,  and  the  vindication  of  the 
right.*  *  *  *  What  is  a  reasonable  time  neces- 
sarily depends  on  the  circumstances  of  each  partic- 
ular case.  It  is  settled  in  the  English  courts  that 
unless  the  situation  of  the  other  party  has  changed 
to  his  detriment,  the  contract  continues  until  the 
party  defrauded  elects  to  avoid  it,  and  he  may  keep 
the  question  open  as  long  as  he  does  nothing  to 
affirm  the  contract.  Clough  v.  London  and  North" 
western  Railway  (1871),  L.  R.,  7  Ex.  26;  41  L.  J. 
Exch.  17;  Morrison  V.  Universal  Marine  Insurance 
Co.  (1873),  L.  R.,  8  Ex,  197;  42  L.  J.  Exch,  115; 
United  Shoe  Machinery  Co.  of  Canada  v.  Brunet 
(1909),  A.  C.  330.  He  may  even  wait  until  action 
is  brought  against  him  {Clough  v.  London  and 
Northwestern  Railway^  uhi  supra)  ^  and  a  plea  setting 
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up  the  fraud  amounts  to  a  rescission  of  the  contract." 
See  also  Bayae  v.  Paola  Refining  Co.j  supra. 

We  conclude  that  appellants  are  not  entitled 

8.     to    the  conclusion    of    law  for  which  they 
contend,  under  the  finding  of  facts. 

From  an  examination  of  the  whole  record 
we  are  of  the  opinion  that  a  correct  conclusion  was 
reached  in  the  trial  court.  Under  such  circum- 
stances this  court  will  not  disturb  the  judgment  for 
technical  objections,  however  vigorously  they  may 
be  urged.     Judgment  a£Brmed. 

NoTB.— Reported  in  110  N.  E.  562.    See  under  (2),  (3),  (4)  9  C.  J. 
1236, 1242, 1240;  6  Cyo  329,  300;  50 Am.  Dec.  672;  (7)  38  Cyo  1978. 


Kesslbr  bt  al.  V.  Qrocers'  Chemical  Works. 

[No.  8,937.    FQed  June  8, 1916.] 

Mbchanics  Libnb. — Time  for  Filing. — Last  Work  Done, — Where, 
in  an  action  to  foreclose  a  mechanic's  lien  the  evidence  dis- 
closes that  the  plaintiff,  a  brick  contractor,  some  time  after  the 
completion  of  the  brickwork,  was  required  to  return  to  the  building 
to  complete  his  contract  by  repairing  certain  defective  work, 
which  work  could  not  have  been  performed  at  the  time  the  brick- 
work was  done  nor  prior  to  the  completion  of  the  carpenter's  work, 
such  service  being  rendered  under  the  direction  and  at  the  request 
of  the  defendant's  architect  without  any  additional  charge  being 
made  therefor,  the  date  of  such  work  may  be  considered  as  fixing 
the  commencement  of  the  period  in  which  a  mechanic's  lien  could 
have  been  filed. 

From  Vanderburgh  Superior  Court;  F.  M.  Hos- 
tetter,  Judge. 

Action  by  Philip  Kessler  and  others  against  the 
Grocers  Chemical  Works.  From  a  judgment  for 
defendant,  the  plaintiff  appeals.     Reversed. 

Albert  G.  Veneman  and  William  C.  Welborn,  for 
appellants. 

William  P.  Miedreich  and  Harry  C.  Dodson,  for 
appellee. 
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McNuTT,  J. — This  was  a  suit  by  appellants,  who 
were  partners  doing  business  imder  the  firm  name 
of  Kessler,  Riebenthaler  &  Company,  against  ap- 
pellee, a  corporation,  to  foreclose  a  mechanic's  lien. 
Appellee  filed  answer  to  the  complaint  in  general 
denial,  'also  a  counterclaim,  to  which  appellants' 
demurrer  was  overruled,  and  the  cause  was  put  at 
issue  by  appellants'  reply  in  general  denial.  At 
the  close  of  appellants'  evidence  in  chief,  appellee 
moved  the  court  for  judgment  in  its  favor  on  the 
ground  that  appellants  had  failed  to  show  that  the 
notice  of  lien  had  been  filed  in  time,  which  motion 
the  court  sustained.  The  overriding  of  appellants 
motion  for  a  new  trial  is  the  only  error  assigned 
which  need  here  be  considered. 

It  clearly  appears  from  appellants'  evidence  in 
chief  that  on  January  26,  1912,  appellee  and  one 
Hoffman  entered  into  a  written  agreement  for  the 
construction  of  a  three-story  brick  factory  building 
in  the  city  of  Evansville,  Indiana,  on  the  real  estate 
described  in  the  complaint  and  owned  by  appellee ; 
that  said  contractor  Hoffman  employed  appellants 
to  do  the  brickwork  and  furnish  materials  for 
$5,700.  The  specifications  for  the  construction  of 
the  building  contained,  among  others,  the  following 
provisions: 

"Brick  layer  is  to  work  in  harmony  with  *  *  * 
other  contractors,  to  assist  in  the  setting  of 
aU  materials  of  all  kinds  which  come  in  con- 
tact with  his  work.  After  the  walls  have 
thoroughly  set  he  is  to  fill  in  around  the  build- 
ing and  repair  all  paving  that  has  been  dis- 
turbed. All  joints  between  brick  and  stone 
and  all  brick  laid  back  of  stone  shall  be  made 
tight  to  insure  uniform  settling.  Point  up 
under  the  sills  after  the  work  is  set  to  make 
same  air  tight.  ♦  ♦  ♦  ^jj  holes  which 
may  be  left  in  the  brick  work,  for  use  of  build- 
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ing  scaffolding  or  any  other  cause,  shall  be 
neatly  filled  up  and  finished  by  the  mason 
when  the  building  is  nearing  completion.  All 
cracks  of  any  kind  which  may  show  around 
frames,  or  in  any  other  part  of  the  brick  work 
shall  be  carefully  closed  up  with  cement. 
*  *  *  All  brick  to  be  laid  at  such  times 
and  in  the  best  maimer  for  the  interests  of  all 
contractors,  and  with  the  general  progress  of 
the  building  always  considered.  All  brick 
work  as  shown  necessary  to  complete  the  build- 
ing is  to  be  done  without  additional  expense 
to  the  owner." 

It  is  also  shown  by  the  testimony  of  appellants 
that  the  brickwork  was  completed  some  time  in 
June,  1912,  but  that  in  August,  after  the  other 
contractors  had  performed  their  part  of  the  work, 
appellants  went  back  to  finish  up;  that  they  re- 
quested appellee  to  indicate  what  was  lacking, 
and  its  architect,  in  the  presence  of  appellee's 
secretary,  gave  them  a  note  of  what  he  wanted 
done  to  finish  up  the  work,  and  it  was  done;  that 
some  loose  bricks  that  had  been  knocked  loose  by 
the  carpenters  were  replaced;  some  pointing  up  of 
the  brickwork  was  done;  wooden  strips  were  put 
in  above  the  windows;  that  appellants  did  some 
work  around  the  doors  and  put  in  bumpers  for  the 
sliding  doors,  all  of  which  required  the  work  of  one 
man  for  a  day  and  a  half;  that  it  was  the  custom 
that  damage  and  defects  by  other  contractors 
should  be  fixed  up  by  the  bricklayers;  that  no  extra 
charge  was  made  for  any  of  this  work  for  the 
reason  that  it  was  required  by  their  contract;  that 
this  work  was  done  about  August  20  or  22,  1912; 
that  appellants  filed  their  mechanic's  lien,  which 
was  introduced  in  evidence,  on  October  10,  1912; 
that  there  was  due  and  owing  them  for  work  done 
under  their  contract  a  balance  of  $851.05,  which 
was  past  due  and  unpaid. 
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It  was  also  shown  that  there  was  pending  in  the 
same  court  a  suit  by  appellee  against  the  said 
contractor  on  his  bond,  in  which  appellee  alleged 
in  its  complaint,  in  substance,  that  the  contractor 
had  failed  to  pay  appellants  in  full  for  their  worlc 
and  labor  done,  and  for  materials  furnished,  by 
them  in  constructing  the  brickwork  on  the  build- 
ing; that  there  was  due  appellants  $844,  for  which 
they  had  filed  a  lien  against  the  building  and  that, 
unless  said  contractor  paid  or  secured  the  payment 
of  said  lien,  suit  which  was  then  threatened,  would 
be  brought  against  appellee  to  its  great  damage. 
It  was  also  shown  that  a  suit  by  the  contractor 
against  appellee  was  pending  in  said  court  for  the 
balance  of  contract  price,  and  that  appellee  filed 
a  plea  in  abatement,  which  was  sworn  to  by  one 
Boink,  secretary  of  appellee,  in  which  plea  it  was 
alleged,  in  substance,  that  appellants  were  sub- 
contractors and  had  not  been  paid  for  material, 
work  and  labor,  and  to  protect  themselves,  had 
filed  a  lien  against  the  building  for  $844;  that  there 
was  more  due  appellants  than  said  contractor 
claimed  in  his  suit  and  that  under  his  contract  he 
was  obliged  to  pay  said  appellants,  which  he  had 
failed  to  do.  The  labor  performed,  and  materials 
furnished,  as  shown  by  this  evidence,  appellants 
were  required  to  perform  and  furnish  in  order 
to  complete  their  contract,  and  such  work 
could  not  be  performed  at  the  time  the  brick- 
work was  done,  nor  until  the  carpenters  had  finished 
their  work.  It  is  also  shown  that  said  work  was  done 
at  the  request  of  appellee's  architect  in  the  presence 
of  appellee's  secretary.  The  complaint  filed  by 
appellee  against  the  contractor,  and  the  plea  in 
abatement  filed  by  appellee  to  the  contractor's 
suit,  tended  to  show  that  appellee  recognized  that 
appellants'    lien   was    valid.     Appellee   cites    one 
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Indiana  authority  to  sustain  its  contention  that  the 
lien  in  question  was  not  filed  in  time,  being  the  case 
of  Sulzer^Vogt  Machine  Co.  v.  RtLshville  Water  Co. 
(1902),  160  Ind.  202,  65  N.  E.  583;  but  the  case 
does  not  sustain  appellee's  contention.  In  that 
case  the  court  said:  ^^ After  the  owner  had  accepted 
the  boiler,  fixtures,  etc.,  as  fully  completed,  and 
had  for  more  than  four  months  been  in  the  posses- 
sion thereof,  the  contractor  ceased  to  be  the  agent 
of  the  owner,  in  the  absence  of  an  objection  by  the 
latter  that  the  contract  had  not  been  completed, 
to  order  additional  materials  that  might  be  made 
the  basis  for  an  extension  of  the  time  in  which  to 
file  a  lien  for  the  original  work  and  materials 
furnished  by  the  subcontractor."  Other  cases  cited 
by  appellee  on  this  point  are  from  other  jurisdic- 
tions. Some  of  these  are  from  Pennsylvania,  and 
this  court  in  the  case  of  Coulee  v.  Clark  (1896),  14 
Ind.  App.  205,  208,  42  N.  E.  762,  56  Am.  St.  298, 
speaking  of  the  leading  Pennsylvania  case  said: 
"The  case  of  Harrison  &  Bro.  v.  Homeopathic 
Assn.  J 134  Pa.  St.  558,  and  possibly  some  other  Penn- 
sylvania cases  do  indeed  sustain  this  view,  but  we 
cannot  regard  it  as  in  consonance  with  the  spirit 
of  our  statute,  nor  in  harmony  with  the  weight  of 
authority."  It  was  decided  by  this  court  in  the 
Conlee  case,  supra^  that  work  done  by  the  con- 
tractor to  remedy  a  defect  in  the  performance  of 
his  work  caused  by  his  own  negligence,  for  which  he 
makes  no  charge  but  which  is  necessary  to  com- 
plete the  performance,  may  be  considered  the  last 
work  done  for  the  period  of  fixing  the  time  of  filing 
the  lien  under  the  statute.  Jeffersonville  Water 
Supply  Co.  V.  Riter  (1894),  138  Ind.  170,  37  N.  E. 
652,  was  a  case  where  a  standpipe  was  so  far  com- 
pleted as  to  be  ready  for  testing  and  inspection  in 
September,  but  it  was  not  actually  tested  by  filling 
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with  water  until  November,  when  leaks  were  found 
which  were  closed  and  the  work  finally  received. 
The  court  held  that  the  work  was  only  then  finished, 
the  additional  labor  being  in  fact  necessary  and  per- 
formed by  the  mechanic.  See  also  Whitcomb  v. 
Roll  (1906),  40  Ind,  App.  119,  81  N.  E.  106;  Steph- 
enson  v.  Ballard  (1882),  82  Ind.  87;  Hartzell  v. 
Pranger  (1916),  —  Ind.  App.  — ,  112  N.  E.  630. 

Under  the  authorities  cited  above  and  our  me- 
chanic's lien  law,  which  this  court  has  said  should 
be  liberally  construed  to  the  end  that  a 
mechanic  or  materialman  shall  have  the  pro- 
tection which  the  statute  was  intended  to  give, 
where  it  is  clear  that  one  falls  within  the  protection 
of  the  statute  (Toner  v.  Whyhrew  (1911),  50  Ind. 
App.  387,  98  N.  E.  450)  and  the  evidence  intro- 
duced by  appellants  before  they  rested  their  case, 
we  are  of  opinion  that  the  trial  court  should  have 
found  for  appellants.  It  follows  that  the  finding 
and  judgment  of  the  trial  court  is  not  supported 
by  sufficient  evidence  and  is  contrary  to  law,  and 
that  the  court  erred  in  refusing  a  new  trial. 

The  cause  is  reversed,  with  instructions  to  sustain 
appellants'  motion  for  a  new  trial. 

Note. — ^Reported  in  113  N.  E.  317.    Mechanic's  lien,  last  work 
done  as  fixing  time  for  filing,  12  L.  R.  A.  (N.  S.)  864;  27  Cyo  147. 


Osterhaus  v.  Creviston  et  al. 

[No.  8,976.   Filed  February  24, 1916.   Rehearing  denied  June  8, 1916.] 

1.  Appeal. — Perfection  of  Appeal, — Assignment  of  Errors, — Failure 
to  Amend, — ^Where  an  appellant  died  pending  submission  of  the 
cause  and  his  heirs  were  substituted  as  appellants  on  notice  served 
on  appellees,  the  appeal  will  not  be  dismissed  because  of  the  failure 
to  formally  amend  the  assignment  of  errors  to  correspond  with  the 
order  of  substitution,    p.  386. 

2.  Frauds,  Statute  op. — AppliccUion, — Parol  Gift  of  Lands. — 
A  parol  gift,  or  a  verbal  contract  for  the  sale  of  land,  may  be  taken 
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out  of  the  operation  of  the  statute  of  frauds  by  dear  and  definite 
proof  of  the  contract  or  gift,  followed  by  full  possession,  use  and 
control  of  the  land.    p.  389.  * 

3.  Frauds,  Statute  op. — Parol'  Gifts. — Evidence, — ^While  a  parol 
gift  of  land,  and  the  facts  relied  on  to  take  the  case  out  of  the 
statute  of  frauds,  must  be  clearly  established  by  satisfactory  proof 
yet  the  evidence  need  not  be  of  any  particular  kind  or  class  and  the 
ultimate  fact  of  gift  may  be  inferred  from  facts  and  circumstances 
proven  by  the  evidence,  if  they  are  sufficient,    p.  389. 

4.  Specific  Performance. — Right  to. — Parol  Gift  of  Land. — 
Where  a  donee  has  accepted  a  parol  gift  of  land,  has  taken  posses- 
sion, made  i)ermanent  and  valuable  improvements  thereon  and  has 
discharged  all  his  obligations  in  relation  thereto,  he  is  the  equitable 
owner  of  the  land  and  may  enforce  an  agreement  to  convey  or 
may  quiet  his  title  to  the  land.     p.  389. 

6.  Gifts. — Action. — Gifts  by  Parol. — Sufficiency  of  Evidence  to 
Establish. — ^Where,  in  an  action  to  estabhsh  ownership  of  land 
claimed  by  defendants  as  a  parol  gift,  there  was  evidence  tending 
to  show  that  the  donor  said  he  intended  to  buy  a  farm  for  the 
defendants  and  after  he  bought  stated  that  it  was  their  farm, 
and  it  was  indisputably  established  that  they  took  possession  and 
lived  thereon  continuously,  cleared  the  land,  paid  the  taxes  and 
made  x)ermanent  improvements,  though  there  was  some  contro- 
versy as  to  who  paid  for  the  same,  the  evidence  was  sufficient  to 
establish  an  absolute  gift  to  defendants  and  they  were  entitled  to 
a  deed.    p.  390. 

From  Huntington  Circuit  Court;  Samuel  E. 
Cook,  Judge. 

Action  by  Harry  W.  Osterhaus  against  Dena 
Creviston  and  others,  in  which  defendants  Crevis- 
ton cross-complained.  From  a  judgment  for  cross- 
complainants,  the  plaintiff  appeals.     Affirmed. 

John  Q.  Cline,  Claude  Clyne,  Ulysses  <S.  Lesh  and 
Schorr  &  WessellmaUj  for  appellant. 

Fred  H.  Bowers,  Milo  N.  Feightner,  George  Af. 
Eberhart  and  Sumner  Kenner,  for  appellees. 

Felt,  P,  J, — Appellant,  Harry  W.  Osterhaus, 
brought  suit  against  appellees,  Dena  and  Jacob  W. 
Creviston  etal.,for  partition  of  thirty  acres  pf  real 
estate  in  Huntington  County,  Indiana.  In  sub- 
stance it  was  alleged  that,  on  February  3,  1913, 
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Harry  Osterhaus  died  intestate,  the  owner  of  said 
real  estate,  leaving  as  his  only  heirs  at  law  appellant 
and  appellee,  Dena  Creviston,  each  of  whom  was 
alleged  to  be  the  owner  of  the  undivided  one-half 
of  said  real  estate;  that  Jacob  W.  Creviston  was 
the  husband  of  Dena  Creviston,  and  the  other  de- 
fendants to  the  suit  were  alleged  to  have  some  claim 
or  lien  on  the  land  which  is  not  involved  here. 

Issues  were  joined  on  the  complaint  by  answer 
in  general  denial  of  all  the  defendants  and  by 
special  paragraph  of  answer  by  Dena  and  Jacob 
W.  Creviston.  In  their  special  answer  it  was  al- 
leged, in  substance,  that  in  1908  said  Harry  Oster- 
haus became  the  owner  in  fee  simple  of  the  real 
estate  in  controversy,  and  that  he  gave  it  to  appel- 
lees, Dena  and  Jacob  W,  Creviston;  that  in  pur- 
suance of  such  gift  they  moved  upon  said  land,  took 
full  and  absolute  possession  thereof  and  made 
valuable  and  lasting  improvements  thereon  by 
erecting  a  house  and  bam,  clearing,  fencing  and 
ditching  the  land  and  by  otherwise  improving  the 
same,  which  improvements  were  of  the  value  of 
$8,000;  that  they  made  said  improvements  and 
held  possession  of  the  land  as  the  owners  thereof, 
all  with  the  knowledge  and  consent  of  said  Harry 
Osterhaus.' 

Appellees  also  filed  a  cross-complaint  in  two 
paragraphs,  in  the  first  of  which  they  alleged  that 
they  were  the  owners  in  fee  simple  of  the  real  estate 
and  asked  to  have  their  title  quieted.  In  the 
second  paragraph,  they  alleged  in  substance  that 
Harry  Osterhaus,  deceased,  was  in  his  lifetime  the 
owner  of  said  real  estate;  that  while  such  owner  he 
agreed  verbally  with  cross-complainants  that  he 
would  convey  and  give  said  real  estate  to  them  in 
consideration  of  love  and  affection,  and  in  con- 
sideration that  they  would  give  him  a  home  and 
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care  for  him  at  such  times  as  he  might  see  fit  to 
make  his  home  with  them,  which  they  agreed  to  do ; 
that  pursuant  to  said  agreement  and  relying  there- 
on, they  took  possession  of  said  real  estate  and  im- 
proved it  in  substance,  as  above  stated;  that  they 
have  held  the  continuous  possession  thereof  as 
such  owners  since  they  entered  into  the  aforesaid 
agreement  with  decedent;  that  they  have  fully 
kept  and  performed  all  the  terms  of  said  agreement 
by  them  to  be  performed;  that  on  Febrijary  3, 
1913,  said  Harry  Osterhaus  died  without  having 
conveyed  said  real  estate  to  them.  The  prayer  is 
that  their  title  be  quieted  and  that  the  court  ap* 
point  a  commissioner  to  execute  to  them  a  deed 
for  said  real  estate. 

The  judgment  in   this  case  was  rendered   on 
December  9,  1913;  the  appeal  was  taken  on  May 

13,  1914;  the  transcript  was  filed  in  this  court  on 
May  27,  1914,  and  the  cause  was  submitted  on 
June  26f  1914.  The  original  appellant  died  on  June 
13, 1914,  after  the  appeal  was  taken  And  before  the 
date  of  submission.  On  July  25,  1914,  a  petition 
was  filed  in  this  court  asking  to  substitute  Buth 
Osterhaus,  widow  of  Harry  W.  Osterhaus,  and 
Harry  Osterhaus,  Jr.,  his  son,  his  only  heirs  at  law, 
as  appellants.  Notice  was  duly  served  on  appellees 
for  August  8,  but  the  order  for  substitution  was 
not  made  and  entered  of  record  until  December 

14,  1914.  Appellees  now  ask  to  have  the  appeal 
dismissed  on  the  ground  that  the  assignment  of 
errors  has  not  been  amended  to  correspond  with 
the  order  of  substitution.  There  is  no  claim  that 
the  appeal  is  otherwise  irregular  or  defective. 
The  court  has  jurisdiction  of  the  subject-matter 
and  by  the  original  notice  of  appeal  acquired  juris- 
diction   of    appellees.     The    failure    to    formally 
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amend  the  assignment  of  errors  to  correspond  with 
the  order  of  substitution  does  not  vitiate  the  ap- 
peal nor  deprive  appellees  of  any  right.     The 

1.  order  for  substitution  in  legal  effect  makes 
the  parties  named  the  appellants,  and  the 
appellees  were  duly  notified  of  the  fact  and  are 
bound  by  the  record  without  the  formal  amend- 
ment of  the  assignment.  Such  amendment  would 
have  been  proper  practice  but  failure  so  to  do  does 
not  aff^ord  ground  for  dismissing  the  appeal.  As 
affording  some  light  on  the  question  presented  we 
cite:  §§677,678  Bums  1914,  §§636,  637  R.  8.1881; 
§7Q5  Burns  1914,  §663  R.  8.  1881;  Bruiletts  Creek, 
etc.,  Co.  V.  Pomatto  (1909),  172  Ind.  288,  88  N.  E. 
606;  Helms  v.  Cook  (1914),  58  Ind.  App.  259,  108 
N.  B.  147;  City  of  Decatur  v.  Eady  (1914),—  Ind. 
App.  — ,  106  N.  E.  690. 

Objection  is  urged  to  appellant's  briefs  that 
under  the  rules  of  the  court  no  questions  are  pre- 
sented for  decision.  One  of  the  errors  assigned  is 
the  overruling  of  appellant's  motion  for  a  new  trial. 
The  brief  is  justly  subject  to  some  criticism  but 
evidences  a  good-faith  effort  and  a  substantial 
compliance  with  the  rules  sufficient  to  present  the 
question  arising  on  the  motion  for  a  new  trial  of 
the  alleged  insufficiency  of  the  evidence  to  sustain 
the  verdict.  Palmer  v.  Beall  (1915),  60  Ind.  App. 
208,  HON.  E.  218. 

The  point  is  especially  urged  that  there  is  no 
evidence  to  support  the  allegation  of  a  parol  gift 
of  the  land  to  appellees  by  the  decedent,  Harry 
Osterhaus.  In  support  of  this  contention  appel- 
lant says  there  is  no  proof  whatever  that  Harry 
Osterhause  ever  said  to  the  appellees,  or  either  of 
them,  that  he  intended  to  give  them  the  property  in 
question,  nor  that  he  ever  made  any  such  statement 
in  their  presence  or  hearing,  or  to  any  other  person 
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assuming  to  act  as  their  agent  in  the  matter;  that 
the  very  basis  of  any  agreement  of  gift  is  lacking; 
that  loose  declarations  of  the  decedent  in  casual 
conversations  with  disinterested  parties  that  the 
propertybelonged  to  Jacob,  or  that  he  intended  it  for 
''Jake''  and  his  wife  for  ahome^  and  similar  declara- 
tions to  or  in  the  hearing  of  third  parties,  are  in- 
sufficient to  meet  the  requirements  of  the  law. 
Appellant  also  contends  that  the  evidence  is  shown 
to  be  insufficient  because,  after  appellees  had  im- 
proved the  farm  and  while  they  were  living  upon  it, 
an  effort  was  made  to  borrow  money  by  mortgaging 
the  land,  and  an  error  in  the  description  of  the 
property  was  discovered;  that  appellees  procured 
a  deed  from  the  former  owners  to  correct  the  mis- 
take and  the  deed  was  made  to  Harry  Osterhaus; 
that  the  mortgage  was  afterwards  executed  for 
$550  on  January  8,  1913.  The  evidence  does  show 
the  foregoing  in  regard  to  the  deed  and  mortgage, 
but  it  also  shows  that  the  deed  was  never  delivered 
to  Harry  Osterhaus  but  was  procured  by  appellees ; 
that  it  was  delivered  to  the  attorney  for  the  com- 
pany that  made  the  loan,  and  was  placed  of  record 
by  him  and  afterwards  was  procured  by  him  and 
retained  in  his  possession.  The  evidence  also  shows 
that  the  note  was  signed  by  both  Osterhaus  and 
Jacob  L.  Creviston  and  that  the  mortgage  was  exe- 
cuted by  them  and  by  Dena  Creviston;  that  Mr. 
Osterhaus  was  not  present  when  the  loan  was  made 
nor  when  the  money  was  paid,  but  signed  the  pa- 
pers in  Cook  County,  Illinois,  and  sent  them  to 
appellees;  that  the  money  was  procured  by,  and 
turned  over  to,  appellees.  The  evidence  also  tends 
to  show  that  soon  after  the  land  was  purchased 
appellees  erected  a  small  house  on  the  land,  moved 
into  it  and  cleared,  fenced  and  ditched  the  land; 
that  later  they  built  a  bam,  enlarged  the  house 
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and  made  other  permanent  improvements  on  the 
land;  that  appellees  paid  all  the  taxes  on  the  land 
and  have  continuously  lived  upon  it  since  they  took 
possession  of  it  as  aforesaid,  though  the  legal  title 
remained  in  the  name  of  Harry  Osterhaus  until  his 
death  in  February,  1913.  The  evidence  also  shows 
that  the  decedent,  shortly  after  he  bought  the  land, 
was  asked  by  one  Louis  Stuart  if  he  was  going  to  be 
a  farmer  and  he  said,  ''No";  that  the  land  belonged 
to  Jacob;  that  he  was  going  back  to  Chicago;  that 
he  might  get  old  some  time  and  **  Jake"  would  *'give 
him  a  corner  to  roost  in";  also,  that  he  told  one 
John  M.  Taylor  that  he  intended  the  thirty  acres 
for  ''Jake"  and  his  wife  for  a  home;  that  he  did  not 
need  a  farm  but  might  sometime  need  a  place  to 
stay  and  expected  to  stay  here  with  his  brother-in- 
law;  that  he  bought  the  farm  for  ''Jake"  and  his 
wife,  and  that  he  wanted  a  place  to  stay,  if  he 
should  get  80  he  could  not  work,  and  that  he 
expected  to  stay  there;  also,  that  he  inquired  about 
land  of  Harrison  Warpup  and  said  that  he  wanted 
to  buy  a  piece  of  land  so  his  brother-in-law  and 
sister  could  have  a  home  of  their  own;  that  "Jake" 
was  a  renter  and  had  been  dogged  around;  that 
after  he  bought  the  thirty  acres  he  told  him  he  had 
bought  it  for  *'Jake".  The  evidence  also  tends  to 
show  that  decedent  was  about  thirty-five  years  of 
age  when  he  died,  and  that  he  and  appellees  were 
at  all  times  on  friendly  terms ;  that  the  land  was  not 
cleared  when  purchased,  and  that  about  twenty 
acres  were  cleared  by  appellees;  that  the  buildings 
placed  on  the  land  were  worth  about  $2,600,  and 
the  other  improvements  were  permanent  and 
valuable. 

It  was  agreed  by  the  parties,  in  substance,  that 
the  decedent  died  intestate  on  February  3,  1913, 
leaving  as  his  sole  and  only  heirs  at  law  appellant, 


MAT  TERM,  1916.  389 


Osterhaiis  v.  Creviston — 62  Ind.  App.  382. 


his  nephew,  and  Dena  Creviston  his  sister;  that  the 
common  source  of  title  claimed  by  the  parties  was 
Uriah  Herran,  from  whom  decedent  bought  the 
land  on  January  25,  1908.  It  is  not  denied  by  ap- 
pellants that  a  parol  gift,  or  a  verbal  contract 

2.  for  the  sale  of  land,  may  be  taken  out  of 
the  operation  of  the  statute  of  frauds  by  clear 

and  definite  proof  of  the  contract  or  gift,  followed 
by  full  possession,  use  and  control  of  the  land. 
While  the  parol  sale  or  gift,  and  the  facts  relied  on 
to  take  the  case  out  of  the  operation  of  the  statute 
of  frauds,  must  be  clearly  and  definitely  estab- 

3.  lished  by  satisfactory  proof,  yet  the  evidence 
need  not  be  of  any  particular  kind  or  class 

and  the  ultimate  fact  of  sale  or  gift,  like  other 
material  facts,  may  be  inferred  from  facts  and  cir- 
cumstances proven  by  the  evidence,  which  are 
sufficient  to  warrant  the  court  or  jury  trying  the 
case  in  inferring  such*  ultimate  fact.  Cutsinger  v. 
Ballard  (1888),  115  Ind.  93,96,  17  N.E.  206;  Yost 
V.  Dunk  (1914),  57  Ind.  App.  151,  106  N.  E.  644, 
645;  Bevington  v.  Bevington  (1907),  133  Iowa  361, 
110  N.  W.  840,  9  L.  R.  A.  (N.  S.)  608,  613, 12  Ann. 
Cas.  490;  Flanigan  v.  WaUra  (1896),  57  Kan.  18, 
21,  45  Pac.  56. 

Where  a  parol  gift  of  land  has  been  accepted  by 
the  donee,  and  possession  has  been  taken  in  pur- 
suance  of   such   gift,    and   permanent   and 

4.  valuable    improvements    have    been    made 
upon  the  land  by  the  donee,  and  there  are  no 

unperformed  obligations  or  conditions  relating 
thereto  resting  upon  such  donee,  he  is  the  equitable 
owner  of  the  land,  though  the  legal  title  may  still 
be  in  the  donor,  and  as  such  equitable  owner  he  may 
enforce  specific  performance  of  an  agreement  to 
convey,  or  may  quiet  his  title  to  the  land.  Horner 
V.  McConnell  (1901),  158  Ind.  280,  284,  63  N.  E. 
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472;  Horner  v.  Clark  (1901),  27  Ind.  App.  6,  9,  60 
N.  E.  732;  Starkey  v.  Starkey  (1894),  136  Ind.  349, 
355,  36  N.  E.  287;  Puterhaugh  v.  Puterhaugh  (1892), 
131  Ind.  288,  291,  30  N.  E.  519,  16  L.  R.  A.  341; 
Drum  V.  Stevens  (1884),  94  Ind.  181,  183;  Barnes  v. 
Union  School  Tp.  (1883),  91  Ind.  301,  304;  Burns 
V.  Fox  (1888),  113  Ind.  205,  207,  14  N.  E.  541. 

In  Horner  v.  McConnell,  supra^  our  Supreme 
Court  says:  "Equity  protects  a  parol  gift  of  lands 
equally  as  it  does  a  parol  agreement  or  contract  to 
sell,  provided  such  agreement  is  accompanied  by 
possession  thereunder,  and  the  further  fact  appear- 
ing that  the  donee,  induced  by  the  promise  or  agree- 
ment of  the  donor  to  give,  has  made  valuable  and 
lasting  improvements  on  the  premises."  In  this 
case  the  fact  of  appellees'  possession  is  not  dis- 
puted.    Neither  is  the  fact  that  valuable 

6.  improvements  were  made  by  appellees,  al- 
though there  is  some  controversy  about  who 
paid  for  them.  There  is  evidence  tending  to  support 
appellees'  contention  on  the  point  and  this  is  suffi- 
cient here,  though  there  may  be  conflicting  testi- 
mony. The  evidence  tends  to  show  that  the  dece- 
dent said  he  intended  to  buy  a  farm  for  appellees 
and  after  he  bought  it,  and  they  were  in  possession 
of  it,  he  said  it  was  their  farm.  These  and  the 
other  facts  and  circumstances  shown  by  the  evi- 
dence were  sufficient  to  warrant  the  jury  in  inferr- 
ing the  fact  of  an  absolute  gift  to  appellees. 

The  evidence  sustains  the  verdict.  No  inter- 
vening error  has  been  presented  which  warrants 
a  reversal  of  the  judgment.  The  case  seems  to 
have  been  fairly  tried  and  a  correct  result  reached. 

Judgment  affirmed. 

NoTB. — Reported  in  111  N.  E.  634.  Specific  performance,  right 
to,  as  established  by  part  performance,  53  Am.  Dec.  539,  541;  36  Cyo 
653,  681.  Parol  gift  of  real  estate,  evidence  necessary  to  establish, 
9  L.  R.  A.  (N.  S.)  508;  20  Cyo  1222;  21  Ann.  Gas.  289. 
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'  New   York,    Chicago   &   St.    Louis   Railroad 

Company  v.  Allen. 

[No.  9,048.    FUed  June  9,  1916.J 

1.  Master  and  Servant. — Injuries  to  Servant, — Liability, — Neglif 
gence, — Burden  of  Proof. — To  invoke  the  Employers  Liability  Act 
(§8Q20a  et  seq.  Bums  1914,  Acts  1911  p.  145),  which  removes  the 
assumption  of  risk  where  injury  results  from  obedience  to  an  order 
of  a  superior,  the  injiu^d  person  must  first  prove  the  specific 
acts  of  negligence  charged,      p.  393. 

2.  Master  and  Servant. — Injury  to  Servant, — Theory  of  Com- 
plaint,— Burden  of  Proof, — ^Where  the  complaint  charges  that  the 
injury  complained  of  resulted  from  the  incompetency  of  a  fellow 
servant,  the  burden  is  on  the  plaintiff  to  support  such  theory  by 
some  competent  evidence,  since  there  can  be  a  recovery  ordy  on  the 
theory  of  the  complaint,    p.  393. 

3.  Master  and  Servant. — Injuries  to  Servant, — Negligence, — 
Evidence, — In  an  action  predicated  on  injury  received  because  of 
the  incompetency  of  a  fellow  servant,  a  spiker  in  a  gang  of  track- 
layers, the  evidence  is  insufficient  to  show  either  that  the  spiker, 
who  struck  plaintiff  with  a  sledge,  was  negligent,  or  that  he  was  in- 
competent, thus  charging  the  employer,  where  it  appears  that  at 
the  time  of  the  accident  plaintiff  could  have  seen  the  danger  of 
his  situation,  if  any,  had  he  looked,  and  that  the  spiker  was  per- 
forming his  duties  in  the  usual  and  proper  manner,    p.  395. 

4.  Master  and  Servant. — Injuries  to  Servant, — Negligence, — 
Evidence, — ^There  is  a  failure  of  evidence  to  show  that  a  master 
placed  his  employees,  including  the  complaining  servant,  in  a  dan- 
gerous place  to  work  where  it  appeared  that  the  foreman  had  placed 
twogangs  of  raflspikersatworkatasafedistanoeapartand  that  the 
two  gangs  had,  at  the  time  plaintiff  was  struck  with  a  sledge, 
gradually  conie  so  close  together,  without  orders  so  to  do  and  with- 
out the  knowledge  of  the  master,  that  it  was  possible  for  the 
accident  to  occur,    p.  395. 

6.  New  Trial. — Motion  for,-^~Orounds, — Evidence, — In  an  action 
for  damages  for  personal  injuries,  where  the  undisputed  facts  of 
the  case  fail  to  support  the  negligence  charged,  but  show  that  the 
injury  complained  of  was  due  solely  to  an  accident,  the  evidence 
does  not  support  a  verdict  for  the  plaintiff  and  such  verdict  is  con- 
trary  to  law,  and  a  motion  for  a  new  trial  should  be  sustained. 
p.  395. 

6.  Trial. — Instructions, — Conformity  to  Evidence, — Instructions 
are  erroneous  which  authorize  a  recovery  on  theories  not  supported 
by  the  evidence,    p.  396.  ' 

From  Allen  Circuit  Courts  John  W.  Eggeman^ 
Judge. 
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Action  by  Robert  Allen  against  the  New  York, 
Chicago  &  St.  Louis  Railroad  Company.  From  a 
judgment  for  plaintiff,  the  defendant  appeals. 
Reversed. 

Walter  Oldsy  for  appellant. 

Lee  J.  Hartzell  and  Ray  Mc Adams ,  for  appellee. 

Ibach,  J. — The  complaint  in  this  case  charges 
substantially  the  following:  On  May  15,  1913, 
appellee  was  working  for  appellant  on  its  railroad, 
under  the  direction  of  one  of  its  foremen.  He  was 
directed  by  such  foreman  to  assist  in  spiking  rails 
to  ties  on  the  roadbed.  The  foreman  directed  the 
men  engaged  in  that  service  to  work  in  two  gangs. 
The  first  gang,  or  section,  was  to  spike  every  third 
tie  and  the  second  section  was  to  follow  and  spike 
every  third  tie.  The  foreman  placed  in  charge  of 
the  first  section  an  Italian  laborer  who  did  not 
understand  the  work  and  was  awkward  and  care- 
less in  the  performance  of  his  work,  and  appellee 
was  working  next  to  him.  *'Said  laborer  stepped 
back  and  while  in  the  act  of  swinging  a  sledge  ham- 
mer, swung  such  hammer  in  such  a  manner  and 
carelessly  and  negligently  struck  the  plaintiff  in 
the  eye  severely  injuring  him  *  *  *  and  said 
injury  was  without  any  negligence  on  the  part  of 
this  plaintiff  and  wholly  from  the  fault  and  negli- 
gence in  placing  an  unskilled  laborer  to  work  upon 
said  road  and  that  by  reason  thereof  plaintiff  has 
been  damaged  in  the  sum  of  $5,000.*' 

There  was  judgment  for  appellee  on  the  verdict 
of  the  jury  for  $222.50.  One  of  the  alleged  errors 
is  the  overruling  of  appellant's  motion  for  a  new 
trial,  one  ground  of  which  is  that  the  verdict  is 
not  sustained  by  sufficient  evidence.  It  is  appar- 
ent, we  think,  that  the  action  is  brought  upon  the 
theory  that  appellant  was  negligent  in  the  employ- 


MAY  TERM,  1916.  393 


New  York,  etc.,  R.  Co.  v.  Allen— -62  Ind.  App.  391. 

ment  of  an  incompetent  servant,  and  in  requiring 
appellee  to  work  in  close  proximity  to  him,  and 
that  appellee's  injury  was  due  to  the  incompetency 
of  such  coemploye.  The  record  discloses  that 
the  trial  court  and  appellee  proceeded  during  the 
trial  upon  this  theory.     While  it  is  apparent 

1.  also  that  appellee's  complaint  seeks  to  count 
upon  the  Employers'  Liability  Act  of  March 

2,  1911  (Acts  1911  p.  145,  58020a  et  seq.  Burns 
1914)  one  section  of  which  removes  the  assumption 
of  the  risk,  "where  the  injury  complained  of  result- 
ed from  the  employe's  obedience"  to  an  order  or 
direction  of  the  employer  or  of  any  employe  to 
whose  order  or  direction  he  was  imder  obligation 
to  conform  or  obey,  still  the  burden  rests  upon  the 
injured  person  in  the  first  instance  to  sustain  the 
specific  acts  of  negligence  charged  before  the  above 
statute  can  be  invoked.     There  is  no  rule 

2.  of  law  better  settled  than  that  the  plaintiff 
can  only  recover  on  the  theory  of  the  com- 
plaint, and  that  the  burden  is  on  him  to  support 
such  theory  by  some  competent  testimony.  Con- 
sequently, in  this  case  it  was  incumbent  on  appellee 
to  show  that  the  accident  happened  in  consequence 
of  the  incompetency  of  the  feUpw  servant.  There- 
fore, the  first  question  is  whether  the  evidence  sup- 
ports appellee's  theory. 

The  undisputed  evidence  shows  that  at  the  time 
appellee  received  his  injury  appellant's  servants 
were  engaged  in  laying  ties  and  spiking  rails  thereon, 
and  that  they  had  laid  a  portion  of  the  track  in  the 
forenoon  of  that  day  and  had  temporarily  spiked 
it  so  that  trains  might  run  safely  over  it;  that  they 
had  permanently  spiked  the  north  rail,  and  the 
foreman  had  set  two  gangs,  consisting  of  three  men 
each,  to  spiking  the  south  rail;  that  they  used  a 
gauge  to  obtain  the  correct  distance  between  the 


394  APPELLATE  COURT  OF  INDLAKA, 

New  York,  etc.,  R.  Co.  v.  Allen — 62  Lid.  App.  391. 

rails,  which  as  the  work  progressed,  was  moved  for- 
ward by  the  spiker  working  between  the  rails.  In 
each  of  these  gangs  there  was  a  man  called  a  '"ni])- 
per'\  who  worked  a  little  in  advance  of  the  spikers 
and  carried  the  spikes,  and  used  a  crowbar  to  pry 
the  ties  up  to  the  rails;  and  then  the  spikers  on  each 
side  of  the  rail  drove  the  spikes,  at  the  same  time 
drawing  the  rail  in  position.  Each  man  understood 
the  work  and  how  it  was  to  be  done,  and  they  were 
all  in  plain  view  of  each  other.  These  two  gangs 
of  men  were  set  to  work  at  a  distance  of  thirty- 
two  feet,  or  one  rail's  length,  from  each  other,  and 
each  gang  was  to  spike  every  third  tie.  Appellee 
was  the  "nipper"  in  the  rear  gang,  and  when  he  was 
sent  to  that  work  by  the  foreman,  with  instructions 
substantially  as  shown  by  the  evidence  above  given, 
the  foreman  left  them  and  went  about  his  other 
duties  some  distance  from  them.  The  men  that  were 
set  to  work  in  the  rear  gang  during  the  absence  of 
the  foreman  advanced  upon  the  forward  gang, 
which  was  also  moving  eastward,  until  they  came 
up  close  behind  the  forward  gang.  The  forward 
gang  was  working  in  plain  view  of  the  rear  gang. 
Appellee  himself  testified:  "I  knew  the  men  were 
working  ahead  of  us,  but  I  did  not  know  how  far. 
It  was  a  light  day,  and  I  didn't  pay  any  attention 
to  their  working  at  all.  I  knew  they  worked  ahead. 
I  knew  we  were  coming  pretty  close.  When  I 
stepped  up  to  nip  the  tie  this  man  was  noticed  by 
me  and  I  knew  how  they  swing  the  hammer  to 
strike.  I  can't  say  where  they  were  when  I 
looked."  The  evidence  also  shows  that  in  spiking 
the  spiker  took  the  spike,  bent  over  and  hit  it  a  tap 
to  set  it,  then  straightened  up,  stepped  one  foot 
back,  whirled  the  hammer  around  to  the  side  and 
over  his  shoulder,  and  struck  the  spike.  Appellant 
contends  that  some  spikers  lifted  their  sledges  up 
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and  brought  them  down  from  that  position  against 
the  spike.  Possibly  that  is  one  way  that  the  work 
might  be  done,  but  the  evidence  here  fully  discloses 
the  fact  that  the  manner  of  using  the  hammer  em- 
ployed by  the  servant,  jfirst  above  described,  was 
the  usual  and  eflfective  way  of  driving  spikes  by 
spike  drivers  on  railroads.     There  is  abso- 

3.  lutely  no  evidence  that  tends  to  show  that 
the  servant,  who  was  using  the  sledge  which 

struck  appellee,  was  incompetent  and  known  to  be 
incompetent  by  appellant,  either  at  the  time  of 
employment  or  afterwards,  or  that  such  employee 
was  negligent.  This  is  fatal  to  appellee's  cause 
of  action.  See  Spencer  v.  OhiOf  etc.y  R.  Co.  (1892), 
130 Ind.  181, 184, 29  N;  E.  916;  Brazil,  etc.,  Co.  v. 
Cai'n  (1884),  98  Ind.  282. 

Neither  is  there  any  evidence  to  show  that  ap- 
pellant's foreman  placed  the  employes,  including 
appellee,  in  a  place  of  danger  to  perform 

4.  their  labor.  On  the  contrary,  it  shows  that 
they  were  sent  to  work  at  a  safe  distance 
apart,  with  no  order  to  go  any  nearer  at  any 

5.  time,  and  there  is  no  evidence  from  which  it 
might  be  said  that  appellant  knew  that  they 

were  working  closer  than  when  the  work  began, 
until  the  accident  occurred.  We  believe  the  undis- 
puted facts  of  the  case  do  not  support  the  negligence 
charged  in  the  complaint,  but  they  do  show  that 
appellee's  injury  was  due  solely  to  an  accident,  for 
which  appellant  was  in  no  wise  responsible.  This 
being  true,  the  evidence  does  not  support  the  ver- 
dict; the  verdict  is  contrary  to  law,  and  for  these 
reasons  alone,  the  motion  for  a  new  trial  should  have 
been  sustained.  Nave  v.  Flack  (1883),  90  Ind.  205, 
46  Am.  Rep.  205;  Conner  v.  Citizens  Street  R.  Co. 
(1896),  146  Ind.  430,  45  N.  E.  662;  Standard  Pot- 
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tery  Co.  v.  Moudy  (1904),  36  Ind.  App.  427,  435 
73  N.  E.  188;  29  Cyo  852  and  oases  cited. 

Moreover,  the  case  was  put  to  the  jury  by  the 

court  on  instructions  authorizing  a  recovery  on 

theories   not   supported   by    the    evidence. 

6.     This  also  was  error.     Instructions  must  be 

pertinent   to   the   issues   presented   by   the 

pleadings  and  evidence.     11  Enc.  PL  and  Plr.  164; 

Lindley  v.  Sullivan  (1893),  133  Ind.  588,  32  N.  E. 

738,  33  N.  E.  361. 

It  is  therefore  ordered  that  the  judgment  of  the 
coiu*t  below  be  and  the  same  is  reversed  at  appel- 
lee's cost,  and  the  case  is  remanded  with  instruc- 
tions to  the  court  below  to  sustain  appellant's 
motion  for  new  trial  and  for  further  proceedings  in 
accordance  with  this  opinion. 

Note.— Reported  in  113  N.  E.  315.  See  under  (1)  26  Cyc 
1404,  1407,  1418;  (3),  (4)  26  Cyc  1142,  1452.  See  also  Ann.  Cas. 
1912C  96. 


FiTES  V.  FiTES. 
(No.  9,000.    Filed  March  29,  1916.    Rehearing  denied  June  9,  1916.] 

1.  Divorce. — Alimony, — AduUery  of  Wife, — Effect, — ^While  it  is 
true  that  alimony  will  not  generally  be  awarded  the  wife  where 
divorce  is  granted  the  husband  on  the  ground  that  she  has  been 
guilty  of  promiscuous  adiiltery,  yet  §1083  Bums  1914,  §1045  R.  S. 
1881,  vests  the  court  with  sufficient  authority  to  award  alimony  in 
such  a  case  where  it  appears  that  the  wife  has  been  instrumental 
in  accumulating  the  property  possessed  by  the  husband,    p.  397. 

2  Divorce. — Attorney  Fees, — When  Allowable, — Staiute. — The 
power  to  award  fees  to  the  wife's  attorneys  in  an  action  for  divorce 
coming  to  the  court  solely  by  statutory  authority,  there  must  be, 
in  making  such  allowances,  strict  adherence  to  the  terms  of  the 
statute  (§1080  Bums  1914,  §1042  R.  S.  1881)  which,  while  per- 
mitting the  award  of  fees  to  the  wife's  attorneys  during  the  pend- 
ency of  the  petition  for  divorce  does  not  authorize  such  an  allow- 
ance to  be  mr.do  primarily  as  a  part  of  the  final  judgment,    p.  398. 

From  St.  Joseph  Superior   Court;  Vernon    Van 
'Fleetj  Judge. 
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Action  by  Edward  Fites  against  Nancy  Fites. 
Judgment  for  plaintiff  in  part,  and  from  an  order 
overruling  his  motion  to  modify  the  judgment  the 
plaintiff  appeals.     Reversed. 

Charles  Weidlery  Orie  Parker  and  Samuel  Pettenr 
gill,  for  appellant. 

Ouy  N.  Bever^  Rodney  H.  Bayless  and  Clifford 
V.  DuCombj  for  appellee. 

Ibach,  C.  J. — In  this  case  the  court  granted  a 
divorce  to  appellant  on  the  grounds  "alleged  in  his 
complaint.**  The  grounds  pleaded  are  ** adultery 
with  one  Mike  McClanahan  and  divers  other  men", 
habitual  drunkenness  and  cruel  treatment.  On 
granting  the  divorce  the  court  decreed  appellee 
$350  alimony,  and  the  further  sum  of  $175  for 
attorneys'  fees.  Appellant  is  here  contending  that 
the  trial  court  erred  in  overruling  his  motion  to 
modify  the  judgment  on  the  ground  that  alimony 
can  not  be  decreed  where  a  divorce  is  granted  to  the 
husband  because  of  the  adulterous  conduct  of  the 
wife. 

While  authority  is  given  the  trial  court  generally 

to  award  alimony  (§1083  Burns  1914,  §1045  R.  S. 

1881),  yet  in  almost  every  instance  where  the  wife 

has  yielded  her  person  to  promiscuous  inter- 

1.  course  with  other  men,  and  the  divorce  has 
been  granted  to  the  husband  on  that  ground, 
the  higher  courts  have  set  aside  an  award  of  ali- 
mony to  her,  if  such  was  granted  by  the  trial  court. 
The  case  which  clearly  lays  down  this  rule  is 
Spaulding  v.  Spaulding  (1892),  133  Ind.  122,  32 
N.  E.  224,  36  Am.  St.  534.  See  also  Drollinger  v. 
DrollingerilQU),  57  Ind.  App.  115,  106  N.  E.  428, 
and  cases  there  cited.  The  courts,  however,  have 
recognized  an  exception  to  this  general  rule,  where 
the  wife's  industry  has  aided  in  accumulating  the 
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property  possessed  by  the  husband,  and  it  is  also 
held  to  be  contrary  to  public  policy  to  leave  a  wife 
destitute,  even  though  adulterous.  Conner  v. 
Conner  (1867),  29  Ind.  48;  Fivecoat  v.  Fivecoat 
(1871),  32  Iowa  198. 

While  the  evidence  is  not  before  us,  appellant  in 
his  motion  to  modify  admits  that  appellee's  evidence 
tended  to  show  that  she  had  contributed  to  her 
husband's  property.  From  this,  together  with 
the  presumption  which  we  are  permitted  to  indulge 
in  support  of  the  judgment,  we  are  justified  in 
holding  that  this  case  forms  an  exception  to  the 
general  rule  and  the  court  did  not  err  in  adjudging 
the  alimony  to  appellee. 

Appellant  also  insists  that  it  was  error  for  the 

court  to  award  judgment  against  him  for  appellee's 

attorneys'  fees.     The  power  to  award  fees 

2.  for  services  rendered  by  attorneys  for  the 
wife,  in  connection  with  divorce  cases,  is  not 
a  power  inherent  in  the  common  law,  but  comes  to 
the  trial  court  solely  by  virtue  of  the  statute  and, 
before  any  order  with  respect  thereto  will  be  up- 
held, it  must  appear  that  the  provisions  of  the 
statute  have  been  followed.  Section  1080  Burns  1914, 
§1042  R.  S.  1881,  authorizes  the  court  "pending 
a  petition  for  divorce"  to  make  such  orders  **rela- 
tive  to  the  expense  of  such  suit  as  will  insure  to  the 
wife  an  efficient  preparation  for  her  case,"  etc., 
and  **on  decreeing  a  divorce  in  favor  of  the  wife 
or  refusing  one  on  the  application  of  the  husband," 
the  court  may  require  the  husband  to  pay  the 
reasonable  expenses  of  the  wife  in  the  prosecution 
or  defense  of  her  action.  In  the  case  at  bar,  no 
order  of  the  court  of  the  character  contemplated 
by  the  foregoing  section  of  the  statute  was  made 
until  the  final  decree  was  entered.  The  decree 
was  not  in  favor  of  appellee,  the  wife,  but  was  for 
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appellant,  the  husband;  so  that,  while  the  statute 
requires  the  payment  of  money  to  the  wife  for 
attorneys'  fees  and  expenses  during  the  pendency 
of  the  suit,  when  such  order  as  is  contemplated  by 
the  statute  is  made,  it  does  not  authorize  such  a 
decree  as  a  part  of  the  final  judgment  in  this  case. 
McCullough  v.  Robinson  (1861),  2  Ind,  630;  Davis 
V.  Davis  (1895),  141  Ind.  367,  40  N.  E.  803;  McCue 
V.  McCue  (1897),  149  Ind.  466,  49  N.  E.  382;  New- 
man V.  Newman  (1873),  69  111.  167;  Lacey  v.  Lacey 
(1895),  108  Cal.  45,  40  Pac.  1056;  Wilde  v.  Wilde 
(1866),  2  Nev.  306;  Johnson  v.  Johnson  (1896),  57 
Kan.  343, 46  Pac.  700. 

The  court  erred  in  allowing  attorneys'  fees  to 
appellee  and  for  this  error  the  judgment  is  reversed, 
with  directions  to  the  trial  court  to  modify  the 
judgment  in  accordance  with  this  opinion. 

Note. — Reported  in  112  N.  E.  39.  Wife's  right  to  alimony  on  the 
granting  of  an  absohite  divorce  to  husband,  20  L.  R.  A.  (N.  S.)  421; 
30  L.  R.  A.  (N.  S.)  73;  20  Ann.  Cas.  24;  Ann.  Cas.  1915C  1252;  14 
Cyo  767,  102  Am.  St.  700.  Liability  of  husband  for  services  of 
wife,  24  L.  R.  A.  629. 


Terr£  Haute,  Indianapolis  &  Eastern  Trac- 
tion Company  v.  Hunter. 

[No.  8,743.    Filed  January  28,  1916.    Rehearing  denied  April  18, 

1916.    Transfer  denied  June  9, 1916.] 

1.  Cabribbs.— Carnage  of  Passenger. — Duty  of  Carrier. — ^Where 
it  appears  that  a  passenger  on  an  interurban  car  notified  the 
conductor  that  he  wished  to  alight  at  stop  32,  but,  because  of  the 
negligence- of  the  conductor,  he  was  carried  to  stop  34,  with  the 
surroundings  of  which  he  was  unacquainted,  and  was  then  told 
that  he  had  reached  his  destination  and  directed  to  alight,  and  was 
killed  while  attempting  to  walk  back  along  the  tracks  to  stop  32, 
the  relation  of  carrier  and  passenger,  under  such  circumstances, 
did  not  terminate  with  the  departure  from  the  car,  as  the  carrier 
owed  the  passenger  the  duty  of  using  a  reasonable  degree  of  care 
to  deUver  him  safely  to  his  proper  destination,  since,  the  rdation 
of  carrier  and  iMWsenger  having  once  been  established,  it  con- 
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tinues  until  terminated  by  the  voluntary  act  of  the  passenger  or 
by  the  act  of  the  carrier,  under  circumstances  justifying  its  termi- 
nation and  such  termination  was  not  justified  by  the  act  of  the 
railroad  in  putting  off  the  passenger  at  the  wrong  place,    p.  406. 

2.  Cabbibbs.— Carriage  of  PassengerB, — Duty  of  Carrier. — At  tho 
end  of  the  journey  the  relation  of  passenger  and  carrier  continues 
until  the  passenger  has  had  a  reasonable  opportunity  to  depart 
from  the  train  or  car  and  the  station  in  safety,    p.  406. 

3.  Cabbibbs. — Carriage  of  Passengers. — Injury. — Intervening  Agen- 
cy.— ^Where  a  passenger  on  an  interurban  car  was  negUgently 
carried  past  a  stop  where,  as  he  had  informed  the  conductor,  he 
wished  to  be  put  o£F  the  car,  and  in  attempting  to  reach  his  original 
destination,  without  directions  or  assistance  from  the  conductor, 
by  walking  back  along  defendant's  tracks,  was  struck  and  killed 
by  another  car,  the  fact  that  the  decedent  elected  to  walk  upon  the 
railroad  tracks  rather  than  take  another  way,  can  not  be  held,  as 
a  matter  of  law,  to  be  such  an  intervening  cause  as  would  relieve 
liability  for  the  original*  antecedent  negligence,  but  should  be 
submitted  to  the  jury  upon  a  question  of  decedent's  contributory 
negligence,    p.  413. 

4.  Cabbibbs. — Carriage  of  Passengers. — Passenger  Carried  Beyond 
DesHnalion. — DtUy  of  Carrier. — ^Where  a  passenger  is  carried  beyond 
his  station  to  another  station,  it  is  the  duty  of  the  company  to  use 
reaflonable  care  to  see  that  the  passenger  is  delivered  at  his  proper 
station;  and  this  duty,  in  the  instant  case,  might  have  been  ful- 
filled by  giving  proper  directions  as  to  the  way  to  be  taken,  with 
instructions  as  to  the  dangers  likely  to  be  encountered,  or  by 
proper  arrangements  for  transportation  upon  a  returning  train, 
p.  414. 

6.  Cabbibbs. — Carriage  of  Passengers. — Injury  to  Passenger. — 
Intervening  Agency. — ^Where  a  passenger  on  an  interurban  car 
was  negligently  carried  past  his  destination  to  a  stop  with  the 
surroundings  of  which  he  was  totally  unacquainted,  and  was  there 
informed  by  the  conductor  that  he  had  arrived  at  his  station  and 
was  directed  to  leave  the  car,  and  upon  discovering  that  he  had 
been  put  aS  at  the  wrong  point,  started  walking  back  along  the 
defendant's  tracks  toward  his  original  destination  and  while  so 
doing  was  struck  and  killed  by  another  car,  the  conduct  of  the 
decedent  in  acting  as  he  did  under  the  circumstances  cannot,  as  a 
matter  of  law  in  determining  the  sufficiency  of  the  complaint,  be  held 
to  be  such  an  intervening  agency  as  breaks  the  line  of  causation  and 
becomes  the  responsible  cause  of  the  injury,  thereby  relieving  the 
defendant  of  its  antecedent  negligence,  since  the  defendant  com- 
pany might  reasonably  have  anticipated  that  the  decedent  would 
act  as  he  did  under  the  drcumstanoes  and  was  bound  to  know  the 
perils  attendant  upon  such  a  course  of  action,    p.  415. 

6.  EviDENCB. — Judicial  NoOee.—^haracter  of  Interurban  Car. — 
The  court  will  take  judicial  notice  of  the  fact  that  intenurban  cars 
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are  propelled  by  electricity  and  are  much  more  easily  stopped  and 
started  than  steam  trains  which  usually  consist  of  several  cars  and 
a  heavy  engine,    p.  416. 

7.  NBauQENCE. — Proximate  Cause, — Concurring  Causes. — Liar 
hility. — ^Where  two  causes  concur  in  producing  an  injury,  the  party 
at  fault  for  one  of  such  causes  will  be  held  liable,  if  the  injury 
would  not  have  occurred  in  the  absence  of  his  fault  and,  in  the 
case  at  bar,  where  the  decedent  was  killed  by  a  car  while  walking 
back  along  defendant's  railroad  track  toward  his  station  past 
which  he  had  been  negligently  carried,  the  accident  would  not  have 
ooouned  had  it  not  been  for  the  original  negligence  in  carrying: 
decedent  past  his  proper  destination,    p.  417. 

8.  TaiAt. — Verdict. — Submission  of  Interrogatories. — Propriety. — 
Statute.^JJnder  §572  Bums  1914,  Acts  1897  p.  128,  providing  that 
the  jury  may  be  reqtiired  to  find  si)ecial]y,  by  answers  to  interroga- 
tories, upon  particular  questions  of  fact,  in  an  action  against  an 
interurban  railroad  for  the  death  of  a  passenger  negligently  carried 
past  his  station,  and  who  was  killed  by  another  car  while  attempting 
to  walk  back  thereto,  the  interrogatory,  *'Could  themotorman  in 
the  exercise  of  ordinary  care  have  stopped  his  car  and  prevented 
striking  plaintiff  after  he  discovered  plaintiff  on  said  bridge?", 
was  improperly  submitted  as  its  answer  ealls  for  a  conclusion  rather 
than  a  fact.    p.  417. 

9.  Appeal. — Review. — Answer  to  Special  Interrogatories^ — ^Where  an 
interrogatory  is  improperly  submitted  to  the  jury  its  answer  cannot 
be  taken  into  account  for  any  purpose  since  the  appellate  court 
win  not  consider  anything  which  is  improperly  in  the  record  in 
reaching  its  conclusions,    p.  418. 

10.  Tbial. — Verdict. — Issues. — ^In  an  action  against  an  interurban 
railroad  for  the  death  of  a  passenger  killed  while  attempting  to 
walk  back  along  the  tracks  to  his  destination  i)ast  which  he  had 
been  negligently  carried,  where  the  jury  answered  negatively  an 
interrogatory  as  to  whether  the  mot<Hinan  did  all  within  his  power 
to  prevent  the  accident  after  discovering  decedent  on  the  tracks, 
the  general  verdict  for  the  plaintiff  oould  stand  as  resting  on  a 
paragraph  of  complaint  based  on  the  theory  <^  last  dear  chance. 
p.  419. 

11.  AppEAii. — Briefs. — Presentation  of  Error. — Review. — ^Where  the 
"Points  and  Authorities"  in  appellant's  brief  present  no  question 
of  conflict  between  the  answers  to  special  interrogatories  and  the 
general  verdict  nor  any  question  as  to  error  in  overruling  the 
motion  for  a  new  trial,  except  the  giving  and  refusal  of  certain 
instructions,  the  court  will  consider  no  other  which  might  arise 
under  the  overruling  of  the  motion,    p.  419. 

12.  Trial. — Action  for  Injuries. — Instructions. — An  instruction  as  to 
what  might  be  considered  in  determining  whether  plaintiff's  de- 
cedent was  guilty  of  any  "material"  negligence  in  attempting  to 
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cross  a  railroad  bridge  under  the  circumstances  disclosed  by  the 
evidence  is  not  erroneous  on  the  ground  that  the  word  "material" 
left  to  the  jury  the  question  as  to  what  degree,  quality  or  extent 
of  negligence  they  would  regard  as  material,    p.  419. 

From  Hendricks  Circuit  Court;  George  W.  Brill, 
Judge. 

Action  by  John  W.  Hunter  against  the  Terre 
Haute,  Indianapolis  and  Eastern  Traction  Com- 
pany, From  a  judgment  for  plaintiff,  the  de- 
fendant appeals.     Affirmed. 

F.  Winter,  D.  E.  Watson,  Otis  E.  Gulley,  George 
C.  Harvey  and  W.  H.  Latta,  for  appellant. 

TF.  0.  Dunlavy  and  W.  W.  Thornton,  for  appellee. 

Shea,  J. — Appellee,  in  the  court  below,  recov- 
ered judgment  for  $2,000  for  loss  of  services  of  his 
minor  son,  who  was  killed  by  being  struck  by  one 
of  appellant's  cars.  The  cause  was  originally  filed 
in  the  Putnam  Circuit  Court  and  on  a  change  of 
venue  it  was  taken  to  the  Hendricks  Circuit  Court. 
The  errors  assigned  for  a  reversal  are  the  over- 
ruling of  appellant's  demurrers  to  each  of  the  first, 
second,  third  and  fourth  paragraphs  of  complaint, 
and  the  overruling  of  its  motions  for  judgment  on 
the  facts  found  in  answer  to  interrogatories  not- 
withstanding the  general  verdict  and  for  a  new 
trial. 

The  complaint  was  in  four  paragraphs,  each 
alleging  in  substance,  the  following  general  facts: 
That  decedent,  a  boy  twelve  years  old,  took  passage 
at  Greencastle,  Indiana,  on  appellant's  interurban 
passenger  car  for  stop  32,  which  was  west  of  Green- 
castle; that  he  paid  his  fare  to  that  point,  and  in- 
formed the  conductor  of  the  car  of  the  place  where 
he  desired  to  alight  or  stop;  that  the  fare  was  ac- 
cepted for  that  place  by  the  conductor,  but  in 
violation  of  the  contract  and  of  decedent's  request, 
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he  was  carried  beyond  the  place  of  his  destination 
to  stop  34,  and  was  put  off  by  the  conductor  at  a 
stop  which  he  supposed  was  his  destination,  and 
with  which  he  was  unfamiliar;  that  in  attempting 
to  return  to  his  destination  by  the  railway  track 
and  crossing  a  creek  over  and  upon  appellant's 
railway  bridge,  the  only  way  he  knew  how  to  cross 
said  creek,  he  was  killed  by  appellant's  car,  whict 
came  up  behind  him  from  the  west  while  he  was 
still  upon  said  railway  bridge.  The  specific  negli- 
gence charged  against  appellant  in  the  first  para- 
graph of  complaint  was  the  alleged  wrongfid  con- 
duct of  the  conductor  of  the  west-bound  car,  upon 
which  decedent  was  a  passenger,  in  carrying  him 
past  stop  32r,  at  which  point  he  should  have  been 
permitted  to  alight  from  the  car,  after  he  in  person, 
and  by  his  mother,  Mary  E.  Hunter,  had  informed 
the  conductor  that  he  wished  to  get  off  said  cai"  at 
stop  32;  the  carelessness  and  negligence  of  appel- 
lant's servants  in  directing  decedent  to  alight  from 
the  car  at  stop  34;  the  negligence  and  carelessness 
of  appellant's  servants  in  failing  to  provide  any 
means  of  transportation  back  to  stop  32;  and  the 
carelessness  and  negligence  of  appellant  in  failing 
to  notify  decedent  that  there  would  be  another  car 
going  east  in  a  few  minutes.  The  second  para- 
graph of  complaint  contains  substantially  the  same 
charge  of  negligence,  based  upon  the  same  theory 
and  facts,  with  a  slight  variation  in  the  statement, 
to  the  effect  that  after  decedent  had  taken  passage 
upon  said  car,  and  before  he  had  reached  stop 
32,  he  informed  the  conductor,  in  person,  and  by 
his  father,  John  W.  Hunter,  that  he  wished  to  alight 
and  get  off  said  car  at  that  point;  that  after  the  car 
had  passed  stops  32  and  33,  and  before  it  reached  a 
station  of  appellant  called  Hutchinson,  between 
stops  33  and  34,  the  conductor  called  out  stop  32, 
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but  the  car  was  then  approaching  the  station  of 
Hutchinson  and  had  slowed  up  for  the  purpose  of 
discharging  and  taking  on  passengers,  whereupon 
decedent  arose  for  the  purpose  of  alighting  there- 
from, but  the  conductor  informed  him  that  it  was 
not  his  place  of  alighting  and  directed  him  to  re- 
main upon  the  car,  which  he  did ;  that  the  car  then 
proceeded  west  until  it  arrived  at  stop  34  on  ap- 
pellant's railway,  where  it  stopped,  and  the  con- 
ductor then  directed  decedent  to  get  off  the  car, 
which  he  did.  The  third  paragraph  of  complaint 
is  based  upon  the  theory  of  last  clear  chance,  and 
charges  that  decedent  was  in  a  perilous  position 
upon  said  track  from  which  he  coUld  not  escape, 
and  in  which  position  appellant's  motorman  saw 
him  and  realized  his  danger  in  ample  time  to  have 
stopped  his  car  by  the  exercise  of  ordinary  care, 
which  the  motorman  carelessly  and  negligently 
failed  to  do,  but  permitted  the  car  to  strike  and 
injure  decedent  as  charged.  The  fourth  paragraph 
of  complaint  differs  from  the  first  and  second  only 
in  that  it  charges,  that  at  the  time  decedent  was 
so  directed  by  the  conductor  to  leave  the  car  and 
at  the  time  he  alighted  therefrom  at  stop  34,  he 
believed  that  he  had  arrived  at  stop  32,  as  he  was 
informed  by  the  conductor  that  he  had  arrived 
there;  that  after  the  car  had  left  him,  decedent 
perceived  he  was  not  at  stop  32  and  for  the  first 
time  ascertained  that  he  was  at  stop  34,  so  that 
the  legal  effect  of  the  first,  second  and  fourth  para- 
graphs of  complaint  is  not  essentially  different. 

It  is  argued  that  the  demurrer  should  have  been 
sustained  to  the  first,  second  and  fourth  paragraphs 
of  complaint.  In  considering  this  question  these 
paragraphs  may  be  considered  together.  The  ob- 
jections thereto  are  identical  and  substantially 
as  follows:  That  they  do  not  sufficiently  state  facts 
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showing:  (1)  That  appellant  violated,  imperfectly 
performed  or  omitted  to  perform  any  duty  it 
owed  appellee, which  would  constitute  actionable 
conduct  on  its  part  and  make  it  liable  for  the  in- 
juries complained  of;  (2)  that  the  acts  on  the  part 
of  appellant  complained  of,  were  negligently,  will- 
fully, or  otherwise  wrongfully  performed  or  omitted 
by  it;  (3)  that  the  conduct  upon  the  part  of  appel- 
lant which  woTild  amount  in  all  to  negligence,  will- 
fullness,  or  other  wrongful  conduct  which  would 
be  actionable  on  its  part;  (4)  that  the  alleged  in- 
juries and  damage  were  approximately  caused  by 
any  act  or  omission  on  the  part  of  appellant  which 
was  negligent,  willful  or  otherwise  wrongful,  and 
for  which  it  would  be  liable  under  the  allegations 
of  said  paragraphs  of  complaint.  In  support  of  its 
contention  appellant  argues  that  the  damages  sued 
for  are  not  the  proximate  result  of  the  alleged  negli- 
gent act,  because  the  conductor  of  the  west-bound 
car  was  not  obliged  to  anticipate  and  guard  against 
the  accident  in  question,  and  therefore  was  not 
negligent  in  respect  to  it ;  that  the  duty  of  the  con- 
ductor does  not  extend  so  far,  even  in  the  exercise 
of  the  highest  degree  of  care;  that **the  facts  pleaded 
show  the  intervention  of  three  independent 
agencies,  after  the  act  complained  of  had  wholly 
spent  its  force:  (1)  The  act  of  the  appellee  himself 
in  deciding  what  route  he  would  take  in  returning, 
and  in  putting  his  decision  into  execution;  (2)  the 
actions  of  the  decedent  in  undertaking  to  remain 
upon  the  track  to  signal  the  oncoming  east-bound 
car  until  it  was  too  late  to  get  out  of  the  way; 
(3)  the  arrival  and  movements  of  the  east-bound 
car*';  that  "under  the  doctrine  of  last  clear  chance, 
the  appellee  knew  of  the  act  of  the  conductor  in 
carrying  him  and  his  family  past  his  station  (the  act 
complained  of)  and  could  have  avoided  the  results 
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thereof.     His  act  is  therefore  the  sole  operating 
cause." 

We  will  first  proceed  to  consider  the  question  of 
what  duty,  if  any,  appellant  owed  to  decedent  after 
its  conceded  negligence  in  carrying  him  past  the 
station  at  which  he  shoTild  have  been  permitted  to 
alight.  It  is  argued  on  behalf  of  appellant  that  it 
owed  appellee's  decedent  no  duty  as  a  passenger 
after  he  alighted  and  departed  safely  from  stop 
34,  a  proper  station  on  appellant's  road.  Upon  this 
proposition  there  is  much  citation  of  authority  and 
in  some  jurisdictions  appellant's  theory  is  sustained, 
but  after  a  careful  examination  of  all  the  authori- 
ties, especially  those  within  our  own  State,  it  is  the 
judgment  of  this  court  that  appellant  owed 

1.  appellee's  decedent  the  duty  of  using  a  reas- 
onable degree  of  care  to  deliver  him  safely 

at  the  point  of  his  destination;  that  is  to  say,  ap- 
pellant owed  him  this  duty  as  a  passenger  until  he 
arrived  safely  at  stop  32.  When  the  relation  of 
carrier  and  passenger  is  once  established,  it  con- 
tinues until  terminated  by  the  voluntary  act  of  the 
passenger  or  by  the  act  of  the  carrier,  under  circum- 
stances justifying  its  termination,  and  extends  to 
the  arrival  of  the  passenger  at  his  destination.  It 
can  not  be  said  that  the  act  of  decedent  in  this  case 
voluntarily  terminated  the  relation  because  he  was 
put  off  at  a  wrong  stop,  without  his  knowledge  or 
consent,  and  where  he  was  unacquainted  with  the 
surroundings.     At  the  end  of  the  journey 

2.  the  relation  of  passenger  and  carrier  con- 
tinues until  he  has  had  a  reasonable  oppor- 
tunity to  depart  from  the  train  or  car  and  the 
station  in  safety.     6  Cyc  541. 

The  case  of  New  York^  etc.,  R.  Co.  v.  Doane  (1888), 
115  Ind.  435,  17  N.  E.  913,  1  L.R.A.  157,7  Am.  St 
451,  is  an  interesting  case,   and  seems  to  be  de- 
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cisive  of  the  question  here  presented.  Briefly- 
stated,  the  facts  are,  that  appellee  Doane  was  a 
passenger  riding  in  a  caboose  attached  to  a  freight 
train,  which,  upon  arrival  at  her  destination,  did 
not  pull  up  to  the  platform.  Appellee,  relying  upon 
the  statement  of  a  fellow  passenger  and  believing 
that  the  caboose  would  be  stopped  at  the  station, 
did  not  alight  therefrom.  The  caboose  was  not 
stopped  at  the  station.  After  some  little  time  the 
conductor  discovered  that  appellee  had  not  alighted 
and  the  train  wq,s  stopped,  the  caboose  being  at  a 
point  eighty  to  ninety  rods  beyond  the  station. 
Appellee  requested  the  conductor  to  take  the  train 
to  the  station  platform,  which  he  refused  to  do, 
and  upon  the  conductor's  request  she  alighted  with 
his  assistance.  Appellee  was  unacquainted  with 
the  locality,  followed  some  direction  given  by  the 
conductor  and  started  to  walk  back  to  the  station 
upon  the  railway  track  as  the  best  route  for  her 
to  take.  In  attempting  to  cross  a  cattle  pit,  on 
the  way  to  the  station,  she  fell  and  broke  her  arm 
and  was  otherwise  injured.  There  were  gates  upon 
the  side  of  the  right  of  way  through  which  she  might 
have  entered  the  premises  adjoining  and  gone  to 
the  station  without  walking  upon  the  railway  track, 
but  she  had  no  knowledge  that  she  might  do  so, 
and  nothing  occurred  to  direct  her  attention  to  any 
other  route  than  the  railway  track.  The  court 
held  that  appellee  was  justified  in  not  getting  off 
at  the  placewherethecaboose  first  stopped;  that  the 
railway  company  failed  to  perform  a  plain  and 
urgent  duty  in  not  backing  its  train  to  the  station 
after  she  was  discovered  on  the  caboose,  or  in  not 
giving  her  such  assistance  and  instructions  as 
would  insure  her  safe  return  to  the  station  after  it 
had  carried  her  beyond  her  destination;  that  the 
duty  of  a  railroad  company  as  a  common  carrier 
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of  passengers  is  not  fully  performed  until  it  delivers 
its  passengers  safely  at  the  station  to  which  they  have 
paid  their  fares.  The  court  also  held  that  appellee 
was  notguilty  of  contributory negligenceinfailingto 
discover  the  gatesleadinginto  the  private  enclosures 
nor  was  she  guilty  of  contributory  negligence  in  her 
effort  to  walk  over  the  cattle  pit,  as  a  matter  of  law. 
See,  also,  Kentucky^  etc.^  R.  Co.  v.  Buckler  (1907), 
125  Ky.  24,  100  S.  W.  328,  8  L.  R,  A.  (N.  S.)  555, 
128  Am.  St.  234;  Alabama^  etc.^  R.  Co.  v.  Cox 
(1911),  173  Ala,  629, 65  South.  909;  Louisville,  etc., 
Co.  V.  Nolan  (1893),  135  Ind.  60,  34  N.  E.  710; 
Indiana  Union  Traction  Co.  v.  Keiter  (1911),  175 
Ind.  268,  275,  92  N.  E.  982;  White  Water  R.  Co.  v. 
Butler  (1887),  112  Ind.  598,  14  N.  E.  599;  Evans- 
vilUy  etc.,  R.  Co.  v.  Kyte  (1893),  6  Ind.  App.  52, 
32  N.  E.  1134;  Pittsburgh,  ete.,  R.  Co.  v.  Rose  (1907), 
40  Ind.  App.  240,  250,  79  N.  E.  1094,  81  N.  E.  1179; 
Olson  V.  Chicago,  ete.,  R.  Co.  (1905),  94  Minn.  241, 
102  N.  W.  449;  Terre  Haute,  ete.,  R.  Co.  v.  Buck 
(1884),  96  Ind.  346,  49  Am.  Rep.  168;  Texas,  ete., 
R.  Co.  V.  Bigger  (1915),  239  U.  S.  330,  36  Sup.  Ct. 
127,  60  L.  Ed.  127;  Reimard  v.  Bloomsburg,  ete., 
R.  Co.  (1910),  228  Pa.  384,  77  Atl.  560,  61  Am. 
&  Eng.  R.  Cas.  10;  Georgia,  ete.,  R.  Co.  v.  McAllis- 
ter (1906),  126  Ga.  447,  54  S.  E.  957,  7  L.  R.  A. 
(N.  S.)  1177;  Adams  v.  Missouri,  etc.,  R.Co.  (1890), 
100  Mo.  555,  12  S.W.  637,  13  S.W.  509;  Birming- 
ham, etc.,  R.  Co.  V.  Seaborn  (1910),  168  Ala.  658, 
53  South.  241 ;  Ham  v.  Delaware,  etc.,  R.  Co.  (1893), 
155  Pa.  St.  548,  26  Atl.  757,  20  L.  R.  A.  682; 
Kentucky,  ete.,  R.  Co.  v.  Biddle  (1896),  17  Ky. 
L.  R.  1363,  34  S.  W.  905. 

In  the  latter  case,  plaintiffs  were  carried  three 
miles  beyond  their  station  to  a  proper  station  on 
the  line  of  defendant's  road,  where  they  alighted 
from  the  train.     The  conductor  made  an  effort  to 
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secure  a  conveyance  for  them  to  return,  but  failed 
to  do  so.  Injuries  resulting  from  their  attempt  to 
walk  back  along  the  railroad  track  were  held  to 
be  the  proximate  result  of  the  failure  to  stop  at  the 
station  to  which  they  had  purchased  tickets.  In 
the  case  of  Reimard  v.  Bloomsburg,  etc.j  R.  Co.f 
aupraj  the  railroad  company  was  held  liable  where 
plaintiff  was  put  off  at  a  proper  station  beyond 
her  point  of  destination,  and  in  walking  back  over 
the  company's  tracks  and  right  of  way  she  was 
injured.  It  was  held  that  the  railroad  company 
ought  to  have  reasonably  anticipated  that  plaintiff 
would  do  just  what  she  did,  and  that  its  negligence 
was  therefore  the  proximate  cause  of  the  injury. 

It  is  next  argued  that  there  is  no  actionable  wrong 
charged  against  appellant  in  the  complaint  because 
the  declarations  that  the  negligence  of  appellant 
in  carrying  appellee's  decedent  beyond  his  destina- 
tion to  stop  34  was  not  the  proximate  cause  of  the 
injuries,  for  the  reason  that  there  were  intervening 
agencies  which  broke  the  causal  connection  between 
the  antecedent  negligence  and  subsequent  injury » 
as  above  stated.  Very  many  definitions  growing 
out  of  the  circumstances  of  the  particular  case 
being  considered  are  given,  both  by  the  law  writers 
and  the  decided  cases.  We  shall  proceed  to  examine 
a  few  of  these  authorities. 

In  the  case  of  Lake  Erie,  etc.,  R.  Co.  v.  Charman 
(1903),  161  Ind.  95, 103,  67  N.  E.  923,  the  Supreme 
Court  has  defined  proximate  cause  as  follows: 
''And  that  cause  will  be  held  proximate  which  is 
shown  to  be  active,  operative,  and  continuing, 
and  the  probable  and  natural  source  of  the  injury; 
that  is  to  say,  where  the  sequence  or  injury  com- 
plained of  under  the  circumstances  surrounding 
the  case  is  such  as  might  and  ought  to  have  been 
foreseen  by  a  person  of  ordinary  sagacity  as  a 
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probable  result  of  the  thing  done,  it  will  be  deemed 
the   responsible   or   proximate    cause."     On    the 
question   of   ' 'proximate  cause,"   in   the  case   of 
Cleveland,  etc.,  B.  Co.  v.  Powers  (1909),  173  Ind. 
105,  118,  88  N.  E.  1073,  89  N.  E.  485,  the  court 
uses  this  language:   "What  is  proximate  cause  and 
what  is  essential  to  show  it?     *One  is  bound  to 
anticipate  and  provide  against  what  usually  hap- 
pens and  what  is  likely  to  happen;  but  it  would 
impose  too  heavy  a  responsibility  to  hold  him 
bound  in  like  manner  to  guard  against  what  is 
unusual  and  unlikely  to  happen,  or  what,  as  it  is 
sometimes    said,    is    only   remotely    and    slightly 
probable/    Stone  v,  Boston,  etc.,  R.  Co.  (1898),  171 
Mass.  536,  51  N.  E.  1,  41  L.  R.  A.  794.     ♦     *     ♦ 
'The  true  rule  is,  that  what  is  the  proximate  cause 
of  an  injury  is  ordinarily  a  question  for  the  jury.  It 
is  not  a  question  of  science  or  of  legal  knowledge. 
It  is  to  be  determined  as  a  fact,  in  view  of  the  cir- 
cumstances attending  it.     *     *     *     The  question 
always   is.    Was    there    an   unbroken   connection 
between  the  wrongful  act  and  the  injury,  a  con- 
tinuous  operation?*      Milwaukee,   etc.,   R.   Co.   v. 
Kellogg  (1876),  94  U.  S.  469,  24  L.  Ed.  256.     *If 
an  efficient  and  adequate  cause  is  shown,  it  may 
be   considered   as   the  real .  or   proximate   cause, 
unless  another,  not  incidental  to  it,  but  independ- 
ent thereof,  appears  to  have  intervened  and  caused 
the  accident  or  injury  in  controversy.'    (Authori- 
ties).    *The  proximate  cause  of  an   accident   or 
injury  is  sometimes  described  as  the  immediate 
cause,  the  nearest  cause,  the  actual  or  direct  cause, 
or  the  efficient  cause.'    Indianapolis  St.  R.  Co.  v. 
Schmidt,  supra.    *The  proximate  cause  is  the  effi- 
cient cause,  the  one  that  necessarily  sets  the  other 
causes   in   operation.*     Aetna   Ins.    Co.   v.    Boon 
(1877),  95  U.  S.  117,  24  L.  Ed.  395.  .*     *     *  'The 
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proximate  cause  of  an  injury  may  in  general  be 
stated  to  be  *  *  *  an  act  or  omission  occurring 
or  concurring  with  another,  which,  had  it  not  hap- 
pened, the  injury  woiJd  not  have  been  inflicted, 
notwithstanding  the  latter/  6  Words  and  Phrases 
5759.  *The  term  "proximate'*  indicates  that  there 
must  be  no  other  culpable  and  efficient  agency  in- 
tervening between  the  defendant's  derelictions 
and  the  loss.'  6  Words  and  Phrases  5758.  *When 
two  causes  unite  to  produce  the  loss,  the  question 
that  remains  is,  Which  was  the  proximate  cause?' 
Blythe  v.  Denver,  etc.,  R.  Co.  (1890),  15  Colo.  333, 
25  Pac.  702,  11  L.  R.  A.  615,  22  Am.  St.  403." 
In  the  case  of  Balzer  v.  Waring  (1911),  176  Ind. 
585,  593,  95  N.  E.  257,  48  L.  R.  A.  (N.  S.),  834, 
this  definition  is  found:  ^'Proximate  cause  is  the 
act  that  immediately  causes,  or  fails  to  prevent, 
an  injury  that  might  reasonably  have  been  antici- 
pated would  result  from  the  negligent  act  or  omis- 
sion charged,  and  without  which  such  injury  would 
not  have  occurred.  The  test  is  to  be  found  in  the 
probable  injurious  consequences  that  were  to  be 
anticipated,  and  not  in  the  number  of  subsequent 
events  or  agencies  that  might  arise  to  bring  about 
such  consequences.  Evansville  Hoop,  etc.,  Co.  v. 
Bailey,  supra,  and  authorities  cited."  In  the  case 
of  Cincinnati,  etc.,  R.  Co.  v.  Acrea  (1908),  42  Ind. 
App.  127,  133,  82  N.  E.  1009,  this  language  is  used: 
"In  determining  proximate  cause,  the  inquiry  is 
directed  to  the  responsible  cause,  without  refer- 
ence to  whether  it  is  the  first  or  last  in  the  succes- 
sion of  events  that  resulted  in  the  plaintiff's  injury. 
Lake  Erie,  etc.,  R.  Co.  v.  Charman  (1903),  161  Ind. 
95. 

Proximate  cause  has  been  further  defined  to  be 
the  efficient  cause,  one  that  necessarily  sets  the 
other  causes   in   operation.    Pennsylvania   Co.   y. 
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Congdon  (1893),  134  Ind.  226,  230,  39  Am.  St.  251." 
The  court  in  the  case  of  Cumberland  Tel.^  etc., 
Co.  V.  Kranz  (1911),  48  Ind.  App.  67,  74,  95  N.  E. 
371,  374  said:  "The  proximate  cause  of  an  injury 
is  the  responsible  cause,  the  cause  which  is  the 
active,  operative,  continuing  and  natural  source 
of  the  injury.  *  *  *  The  proximate  cause  of 
an  injury  is  the  moving  cause — the  cause  without 
which  the  injury  would  not  have  occurred,  although 
subsequent  events  or  agencies  may  have  helped  to 
bring  about  the  result.  The  real  test  of  what  is 
a  proximate  cause,  when  there  are  intervening 
agencies,  is  whether  the  residt  is  such  as  might 
reasonably  have  been  expected  as  the  consequence 
of  the  original  negligence,  and  if  it  is  such,  the 
liability  continues  in  spite  of  an  intervening  cause 
or  causes."  In  the  case  of  Peru  Heating  Co.  v. 
Lenhart  (1911),  48  Ind.  App.  319,  329,  95  N.  E.  680, 
this  definition  is  given:  "The  proximate  cause  is 
ascertained  by  determining  the  responsible  cause, 
without  regard  to  its  time  or  place  in  the  succession 
of  events  that  resulted  in  the  injury.  (Authori- 
ties.) 

"If  the  original  wrongful  actor  omission  supplied 
the  condition  by  which  the  subsequent  act  was 
rendered  hurtful,  he  who  committed  that  act  is 
responsible.     (Authorities) " 

A  definition  often  cited  and  referred  to  is  that 
given  by  the  court  in  the  case  of  Milwaukee  &  St. 
Paul,  etc.,  R.  Co.  v.  Kellogg  (1876),  94  U.  S.  469, 
24  L.  Ed.  256:  "The  primary  cause  may  be  the 
proximate  cause  of  a  disaster,  though  it  may  oper- 
ate through  successive  instruments,  as  an  article 
at  the  end  of  a  chain  may  be  moved  by  a  force  ap- 
plied to  the  other  end,  that  force  being  the  proxi- 
mate cause  of  the  movement,  *  *  ♦  »•  The  follow- 
ing definition  is  taken  from  Shippers,  etc.,  Co.  v. 


MAY  TERM,  1916.  413 


Terre  Haute,  etc.,  Traction  Co.  v.  Htmter — 62  Ind.  App.  399. 

Davidson  (1904),  35  T«x.  Civ.  App.  558,  80  S.  W. 
1032,  and  is  quoted  with  approval  in  Thompson  on 
Negligence;  White's  Supplement  §48:  '* The  proxi- 
mate cause  is  not  necessarily  the  one  nearest  to  the 
event,  but  the  primary  cause  may  be  the  one 
proximately  responsible  for  the  result  although  it 
may  operate  through  one  or  more  successive  in- 
struments. If  the  primary  cause  was  so  linked  and 
bound  to  the  events  succeeding  it  that  all  together 
they  create  and  become  one  continuous  whole,  the 
one  event  so  operating  upon  the  other  as  to  tie 
the  result  to  the  primary  cause,  the  latter  will  be 
the  proximate  cause  of  the  injury." 

Applying  these  principles  to  the  averments  of  the 
complaint,  may  we  conclude  that  the  negligence 
of  appellant  in  carrying  decedent  beyond  his  stop 
and  in  failing  to  safely  deliver  him  at  his  destina- 
tion was  the  proximate  cause  of  the  injury,  or 
must  we  conclude  that  there  were  intervening 
forces  which  broke  the  causal  connection  between 
such  antecedent  negligence  and  the  subsequent 
injury?  Under  the  holding  in  the  case  of  New  Yorkj 
etc.f  R.  Co.  V.  Doane^  supra^  we  think  the  fact  that 
decedent,  as  well  as  his  father,  elected  to 

3.  walk  upon  the  railroad  track  rather  than 
take  another  way,  can  not  be  held  an  inter- 
vening cause,  as  a  matter  of  law,  but  should  be  sub- 
mitted to  the  jury  upon  the  question  of  decedent's 
contributory  negligence.  Alabama^  etc.,  R.  Co.  v. 
CoXy  supra. 

It  is  argued  that  in  the  Doane  case  the  passenger 
was  carried  beyond  the  station  platform  and  was 
required  to  alight  at  a  place  where  there  was  no 
station  or  platform,  and  therefore  a  different  rule 
should  apply  in  this  case,  because  the  decedent 
alighted  from  the  train  at  a  proper  stop  or  station. 
It  is  undisputed  that  the  passenger  in  neither  case 
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was  injured  in  alighting  from  the  train  at  the  place 
at  which  the  train  stopped,  but  in  both  instances 
the  injury  occurred  while  the  passenger  was  at- 
tempting to  return  along  the  track  to  the  point  of 
destination  where  he  should  have  been  permitted 
td  alight,  so  we  conclude  that  the  same  principle 
should  apply  in  the  instant  case  as  was  invoked 
in  the  Doane  case.  It  is  also  argued  that  there  is 
a  broad  distinction  between  cases  in  which  passen- 
gers are  let  off  at  a  station  platform  and  at  a  point 
not  a  station  platform  upon  the  right  of  way.  It  is 
insisted  that  no  courts  have  held  that,  where  a 
passenger  has  been  carried  past  his  destination  to  a 
station  beyond,  he  has  a  right  to  the  possession 
of  the  tracks  and  right  of  way  of  the  company  so 
carrying  him  until  he  has  sufGlcient  time  to  return 
to  his  destination;  that  if  "such  were  true,  the  rail- 
road company  must,  after  carrying  one  beyond 
his  station  to  another  station  operate  its  trains 
with  reference  to  the  right  of  the  person  so  carried 
past  his  station  to  use  and  occupy  its  railroad  tracks 
and  right  of  way."  We  need  not  go  to  the  extent 
indicated  by  counsel,  but  we  do  believe  it  to 
4.  be  the  true  rule  that,  where  a  passenger  is 
carried  beyond  his  station  to  another  station, 
it  is  the  duty  of  the  company  to  use  reasonable  care 
to  see  that  the  passenger  is  delivered  at  his  proper 
station.  This  may  be  done  by  proper  direction  as 
to  the  way  to  be  taken,  with  instructions  as  to  the 
dangers  likely  to  be  encountered,  or  by  proper  ar- 
rangements for  transportation  upon  a  returning 
train,  which  could  very  well  have  been  done  in  this 
instance,  as  the  averments  of  the  complaint  dis- 
close. Adams  v.  Missouri^  etc.^  R.  Co.j  supra; 
Hutchinson^  Carriers  (3d  ed.)  §1126;  New  York, 
etc.,  R.  Co.  v.  Doane f  supra;  Birmingham,  etc.,  R. 
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Co.  V.   Seaborn,  supra;  Alabama,  etc.,   R.   Co.  v. 
Cox^  supra. 

As  to  whether  decedent  was  guilty  of  contribu- 
tory negligence  in  failing  to  get  off  the  track  before 
being  struck,  thus  furnishing  the  intervening  cause 
of  the  injury,  can  not  be  declared  as  a  matter  of 
law  in  determining  the  sufl&ciency  of  the  complaint, 
in  view  of  its  averments.  An  intervening  agency, 
which  will  relieve  a  party  of  antecedent  negligence 
and  which  breaks  the  line  of  causation  and  becomes 
the  responsible  cause  of  the  injury,  must  have  been 
such  an  one  as  might  not  have  been  reasonably  an- 
ticipated under  all  the  circumstances.  It  is  the 
judgment  of  this  courtthat  the  intervening  circum- 
stances in  this  case,  which  are  urged  by  ap- 
5.  pellant  as  being  sufficient  to  break  the  line  of 
causation,  or  similar  circumstances,  might 
reasonably  have  been  anticipated,  and  therefore, 
can  not  relieve  appellant  of  its  original  negligence, 
from  the  viewpoint  from  which  we  are  now  con- 
sidering the  case,  namely,  the  sufficiency  of  the 
three  paragraphs  of  complaint.  Appellant's  con- 
ductor knew  that  decedent  was  put  off  the  train 
at  the  wrong  station  and  in  a  sparsely  settled  com- 
munity with  only  one  house  in  sight  which  was 
some  distance  away;  that  he  would  very  likely  fol- 
low the  railroad  track  back  to  his  destination,  as 
being  the  most  direct  and  convenient  way;  that 
there  was  a  long  trestle  which  he  would  be  obliged 
to  cross  in  so  doing;  that  there  was  a  car  upon  its 
track  approaching  near  at  hand  and  in  the  same 
direction;  that  said  car  would  overtake  decedent 
while  on  his  way  to  said  station,  and,  in  the  ordin- 
ary course  of  events,  might  reach  decedent  while 
he  was  upon  said  trestle.  Under  such  circum- 
stances appellant  failed  to  give  any  directions  as 
to  the  way  to  be  taken  back  to  station  32;  failed 
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to  give  any  notice  as  to  the  approaching  train 
which  struck  decedent;  failed  to  notify  the  con- 
ductor of  the  passing  car  of  the  fact  that  he  had 
carried  decedent  beyond  his  station  32  to  station 
34;  and  failed  to  make  any  provisions  for  his  safe 
return  thereto.     It  must  be  borne  in  mind  in  this 

connection  that  this  was  an  electric  inter- 
6.     urban  railroad ;  that  the  cars  or  trains  usually 

consist  of  only  one  car.  The  court  may  take 
judicial  notice  of  the  fact  that  such  cars  are  pro- 
pelled by  electricity  and  are  much  more  easily 
stopped  and  started  than  steam  trains,  which  usual- 
ly consist  of  several  cars  with  heavy  locomotive 
engine  attached.  If  this  had  been  a  heavy  steam 
train  instead  of  a  light,  one-car,  electric  interurban, 
it  could  be  argued  with  more  force  that  appellant 
could  not  back  its  car  to  the  point  of  decedent's 
destination,  or  could  not  stop  its  cars  at  a  meeting 
point  for  a  sufficient  length  of  time  to  inform  the 
conductor  of  the  passing  car,  which  ran  over  de- 
cedent in  this  case,  of  the  exact  situation  and  of  the 
danger  to  decedent.  Courts  are  obliged  to  take  all 
these  circumstances  into  account  when  it  is  argued, 
as  in  this  case,  that  railroad  companies  can  not 
interrupt  their  regular  schedules  to  properly  deliver 
passengers  at  their  destination.  Cleveland,  etc.,  R. 
Co.  V.  Clark  (1912),  51  Ind.  App.  392,  97  N.  E.  822; 
Chicago,  etc.,  R.  Co.  v.  Mitchell  (1914),  56  Ind.  App. 
354,  105  N.  E.  396;  Terre  Haute,  etc.,  R.  Co.  v. 
Buck,  supra;  Alabama,  etc.,  R.  Co.  v.  Cox,  supra. 
It  has  been  recently  held  by  this  court  that  the 
intervention  of  an  independent  agency  does  not 
break  the  line  of  causation  so  as  to  rdieve  the 
original  wrongdoer  in  cases  where,  by  the  exercise 
of  ordinary  prudence,  the  original  wrongdoer 
should  have  foreseen  such  intervening  cause  and 
guarded  against  the  danger  likely  to  result  there- 
from.   Cleveland,  etc.,  R.  Co.  v.  Clark,  supra. 
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Where  two  causes  concur  in  producing  the  in- 
jury, the  party  at  fault  for  one  of  such  causes 
will  be  held  liable,  if  the  injury  would  not 

7.  have  occurred  in  the  absence  of  such  fault. 
Belt  Railroad^  etc.,  Co.  v.   McClain  (1914), 

58  Ind.  App.  171,  106  N.  E.  742.  It  can  be  said 
in  the  instant  case  that  the  injury  to  decedent 
would  not  have  occurred  in  the  manner  charged  in 
the  complaint,  if  appellant  had  not  carried  him  past 
his  stop,  which  act  upon  the  part  of  appellant  is 
concededly  negligent. 

It  is  not  argued  that  the  third  paragraph  of 
complaint  is  obnoxious  to  a  demurrer,  but  it  is 
argued  that  the  answer  of  the  jury  to  interrogatory 
No.  12  conclusively  shows  that  the  recovery  was 
not  based  upon  the  doctrine  of  last  clear  chance, 
upon  which  this  paragraph  is  grounded.  The  in- 
terrogatory and  answer  thereto  are  as  follows: 
''Could  the  motorman  in  the  exercise  of  ordinary 
care  have  stopped  his  car  and  prevented  striking 
plaintiff  after  he  discovered  plaintiff  on  said  bridge? 
Answer:  No.*'  In  determining  the  effect  of  this 
interrogatory  as  presented  in  this  connection,  we 
are  confronted  with  the  question  as  to  whether  it 
was  such  an  one  as  under  the  rule  could  properly 
be  submitted  to  a  jury.  If  it  could  not,  may  we 
take  the  answer  thereto  into  account  for  any  pur- 
pose in  the  consideration  of  the  issues  here  in- 
volved? Section  572  Burns  1914,  Acts  1897  p.  128, 
by  virtue  of  which  interrogatories  are  author- 

8.  ized  to  be  submitted  to  a  jury,  provides  that 
the  jury  may  be  required  to  find  specially 

''upon  particular  questions  of  fact.'*  It  has  been 
repeatedly  held  that  an  interrogatory  which  calls 
for  a  conclusion  is  improper.  Pennsylvania  Co.  v. 
Reesor  (1915),  60  Ind.  App.  636,  108  N.  E.  983; 
Vol.  62—27 
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Tippecanoe,  etc.,  Co.  v.  Jester  (1913),  180  Ind.  357, 
101  N.  E.  915,  L.  R.  A.  1915E  721;  Marietta,  etc., 
Co.  V.  Pruitt  (1913),  180  Ind.  434,  102  N,  E.  369; 
Lake  Erie,  etc.,  R.  Co.  v.  Reed  (1914),  57  Ind,  App. 
65, 103  N.  E.  127. 

It  is  clear  under  the  rule  as  announced  that  the 
interrogatory  was  improperly  submitted,  as  it  calls 
for  a  conclusion  rather  than  a  question  of  fact.  Ap- 
pellant's learned  counsel  does  not  argue  that  this 
interrogatory  was  properly  submitted,  but  insists 
that  the  answer  thereto  shows  conclusively 

9.  that  the  jury  did  not  rest  its  verdict  upon 
the  third  paragraph  of  complaint  as  above 
stated,  and  should  be  considered  in  that  connec- 
tion. If,  as  we  have  decided,  said  interrogatory 
was  not  a  proper  one  to  be  submitted  to  the  jury 
under  the  law,  and  could  not  be  taken  into  account 
in  determining  whether  there  was  a  conflict  be- 
tween the  facts  specially  found  and  the  general 
verdict,  we  are  of  the  opinion  that  said  interroga- 
tory could  not  be  taken  into  account  for  any  pur- 
pose. We  have  searched  diligently  for  authority 
upon  this  point,  but  have  found  nothing  bearing 
directly  upon  the  question,  and  we  reach  our  con- 
clusion herein  by  applying  the  general  principle 
that  this  court  shall  not  consider  anything  which 
is  improperly  in  the  record  in  reaching  its  conclu- 
sions. We  therefore  conclude  that  the  jury  might 
have  rested  its  verdict  upon  the  paragraph  of 
complaint  which  is  based  upon  the  doctrine  of  last 
clear  chance.  It  will  be  observed  also  that  this 
interrogatory  uses  the  word  * 'plain tiflf"  instead  of 
* 'decedent."  Query — whether  it  is  entitled  to  any 
consideration  for  this  reason? 

Interrogatory  No.  15  and  the  answer  thereto 
read  as  follows:  "Did  the  motorman  do  all  within 
his  power  to  prevent  said  accident  after  he  discov- 
ered plaintiff  and  his  said  son  upon  the  bridge? 
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Answer:.  No/'    In  view  of  this  situation,  we  con- 
clude that  the  verdict  of  the  jury    might    very- 
well  have  rested  on  the  third  paragraph  of 

10.  complaint,  which  presents  the  theory  of  last 
clear  chance.     Watts  v.  Chicago^  etc.,  R.   Co. 

(1914),  61  Ind.  App.  51,  104  N.  E.  42. 

No  question  of  conflict  between  the  facts  found 

in  answer  to  interrogatories  and  the  general  verdict 

is    presented    in    appellant's    "Points    and 

11.  Authorities"  nor  is  any  question  presented 
in  its  **Points  and  Authorities"  upon  any 

error  of  the  court  in  overruling  the  motion  for  a 
new  trial,  except  the  giving  of  instructions  Nos. 
6,  12,  13,  14,  15  and  21  on  its  own  motion  and 
the  refusal  to  give  appellant's  instructions  Nos. 
2  and  5.  We  therefore  give  no  consideration 
to  any  other  questions  which  might  arise  there- 
under. The  general  verdict  finds  that  appellant 
was  guilty  of  negligence  which  was  the  proximate 
cause  of  decedent's  injury  and  death,  and  that  de- 
cedent was  free  from  contributory  negligence.  No 
question  is  presented  which  will  warrant  this  court 
in  reviewing  the  findings  thus  made  by  the  general 
verdict. 

Instruction  No.  6  given  by  the  court  on  its 
own  motion  is  objected  to.  It  told  the  jury  that 
if  any  one  paragraph  of  the  complaint  was  proven 
by  a  preponderance  of  the  evidence,  appellee  was 
entitled  to  recover.  It  is  argued  that  at  least  one 
of  said  paragraphs  did  not  state  a  cause  of  action 
and  for  that  reason  the  instruction  was  erroneous. 
Inasmuch  as  we  have  held  that  all  paragraphs  of 
complaint  stated  a  cause  of  action,  the  objection  is 
not  well  taken.  It  is  argued  that  the  coiu't  erred 
in  giving  to  the  jury  the  fifteenth  instruction 

12.  because  by  the  use  of  the  word  "material" 
in  said  instruction  the  question  was  left  to 

the  jury  as  to  what  degree  or  quality  or  •xt^nt  of 
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negligence  they  would  regard  as  material.  In- 
struction No.  15  reads  as  follows:  '^In  determining 
whether  or  not  the  boy,  Harry  Hunter,  or  his 
father  were  guilty  of  any  material  negligence  which 
contributed  to  his  injury  in  attempting  to  cross 
upon  the  bridge,  you  may  take  into  consideration 
what  a  reasonably  prudent  man  would  have  done 
under  like  or  similar  circumstances,  bearing  in 
mind  the  kind  of  a  day  it  was,  the  condition  of  the 
boy's  health,  their  knowledge  or  lack  of  knowledge 
of  a  way  across  the  creek,  back  to  their  place  of 
destination,  and  all  other  connecting  circumstances 
therewith/'  This  instruction  is  not  objectionable 
under  the  holdings  of  both  this  court  and  the 
Supreme  Court.  Citizens  Street  Ry.  Co.  v.  Twiname 
(1887),  111  Ind.  687, 13  N.  E.  55; Indianapolis,  etc.. 
Transit.  Co.  v.  Edwards  (1905),  36  Ind.  App.  202, 
74  N.  E.  533. 

No  error  was  committed  in  giving  instructions 
Nos.  12, 13  and  14  upon  the  court's  own  motion,  and 
in  refusing  to  give  instructions  Nos.  2  and  5  tendered 
by  appellant,  for  the  reasons  stated  in  the  discus- 
sion as  to  the  sufficiency  of  the  first,  second  and 
fourth  paragraphs  of  complaint;  neither  did  the 
court  err  in  giving  instruction  No.  21  on  its  own 
motion.  No  error  was  committed  in  overruling 
the  demurrers  to  the  first,  second  and  fourth  para- 
graphs of  complaint.  We  have  examined  all  the 
questions  properly  presented  in  the  very  able  brief 
of  appellant's  learned  counsel,  and  find  no  error 
presented  that  would  warrant  this  court  in  revers- 
ing this  cause.  A  correct  result  was  reached  in  the 
court  below  upon  the  record  before  us.  Judgment 
affirmed. 

NoTB. — Reported  in  111  N.  E.  344.  Termin&tioii  of  liability  of 
carrier  to  a  passenger,  6  Ann.  Cas.  1033;  19  Ann  Cas.  1019;  Ann. 
Cas.  1915C  1223;  6  Cyo  541;  noto,  37  L.  R.  A.  (N.  S.)  264.  Proxi- 
mate cause,  29  Cyo  496, 501,  528, 641.  '  See  under  (9)  38  Qyo  1909, 
1912. 
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Coca  Cola  Bottling  Company  v.  International 

Filter  Company. 

[No.  9,047.    FUed  June  20, 1916.] 

1.  Appeal. — Review, — Adtniasibility  of  Evidence, — Harmlees  Error. 
— ^Where»  in  an  action  for  goods  sold  and  delivered,  there  was  filed 
with  the  complaint,  as  an  exhibit,  what  purported  to  be  a  duplicate! 
of  the  order  for  the  goods,  the  error,  if  any,  in  admitting  the  dupli- 
cate in  evidence  without  proof  of  its  execution  was  cured  by  the 
admission  in  defendant's  deposition  that  the  exhibit  was  a  correct 
copy  of  the  order  and  by  the  introduction  of  the  original  order, 
p.  423. 

2.  Evidence. — Admieeums. — Effect. — ^An  admission  as  to  a  writing 
is  like  an  admission  as  to  any  other  fact,  and  it  justifies  the  intro- 
duction of  the  writing  in  evidence,    p.  423. 

3.  Evidence. — Admiesibility, — Written  Memorandum. — In  an  ac- 
tion by  a  vendor  against  a  vendee  to  collect  for  goods  sold,  a  mem- 
orandum given  the  vendor  by  the  carrier  showing  the  receipt  of 
the  goods,  the  original  bill  of  lading  being  unaccoimted  for,  is  not 
admissible  in  evidence  except  to  refresh  the  recollection  of  a  witness 
otherwise  competent  to  testify  concerning  the  shipment  or  merely 
to  show  that  a  receipt  for  the  goods  had  been  given  by  the  carrier, 
but  such  memorandmn  is  not  comjMtent  primary  evidence  of  its 
contents,  since  it  is  entirely  hearsay  as  to  such  facts,     p.  424. 

4.  Sales. — Remedies  of  Seller, — Evidence. — Sufficiency. — ^Where, 
in  an  action  to  collect  for  goods  sold,  the  contract  of  sale  provided 
that  the  buyer  was  entitled  to  thirty-five  days  from  the  date  of 
shipment  in  which  to  test  a  filter  and  the  evidence  merely  showed 
that  the  filter  was  shipped  sometime  after  February  6,  and  re- 
turned to  the  seller  on  March  24,  the  evidence  is  insufficient  to 
hold  the  buyer  liable  on  the  ground  that  he  had  retained  the  filter 
for  a  longer  time  than  allowed  for  the  test.    p.  425. 

From  Vigo  Superior  Coiirt;  John  E.  Cox,  Judge. 

Action  by  the  International  Filter  Company 
against  the  Coca  Cola  Bottling  Company.  From 
a  judgment  for  plaintiff,  the  defendant  appeals. 
Reversed. 

George  M.  Crane,  A.  L.  Miller  and  Orion  B. 
Harris,  for  appellant. 

John  S.  Jordan  and  Charles  S.  Pulliam,  for 
appellee. 
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Ibach,  J. — This  was  an  action  by  appellee  in  the 
form  of  a  common  count  for  goods  sold  and  deliver- 
ed to  recover  the  price  of  a  filter  alleged  to  have  been 
sold  and  delivered  to  appellant.  Error  is  assigned 
only  in  overruling  appellant's  motion  for  a  new 
trial.  The  questions  involved  hinge  upon  the  ad- 
missibility in  evidence  of  three  written  instruments. 
If  these  were  improperly  admitted  over  appellant's 
objection,  there  was  not  sufficient  competent  evi- 
dence to  sustain  the  decision. 

The  first  two  of  these  instruments  are  "Exhibit 
A"  to  the  complaint  and  "Exhibit  A"  to  the  deposi- 
tion of  witness  Engel.  "Exhibit  A'*  to  the  com- 
plaint purports  to  be  the  duplicate  of  an  order  from 
appellant  to  appellee,  dated  February  6,  1911,  for 
the  shipment  of  a  filter  to  be  paid  for  in  install- 
ments.   It  contains  the  following  conditions: 

"It  is  understood  that  this  filter  and  unused  discs 
are  to  be  returned  for  credit  in  good  condition  to  In- 
ternational Filter  Co.,  at  Chicago  within  thirty-five 
days  from  date  of  shipment,  if  directions  for  use 
are  followed,  and  the  results  obtained  are  not  satis- 
factory. All  conditions  are  expressed  herein.  No 
verbal  agreement  will  be  recognized." 

It  is  urged  that  "Exhibit  A"  to  the  complaint 
was  erroneously  admitted  because  it  was  filed  with 
the  complaint  merely  as  a  bill  of  particulars,  and 
not  as  a  contract  sued  on;  and  that  "Exhibit  A"  to 
the  deposition  of  Engel  was  erroneously  admitted 
because  its  execution  was  not  proven  and,  since  the 
suit  was  not  founded  on  this  exhibit,  it  was  not 
referred  to  in  the  pleadings,  and  no  notice  was 
served  on  appellant  that  it  would  be  offered  in 
evidence,  in  accordance  with  §§370,  501,  Burns 
1914,  §§364,  478  R.  S.  1881.  However,  appellant, 
in  answer  to  interrogatory  No.  1  submitted  to  it, 
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admitted  that  ''Exhibit  A/'  filed  with  and  made 
part  of  the  complaint,  was  a  true  copy  of  the 

1.  order  given  by  appellant  to  appellee  for  the 
filter  and  discs  for  which  payment  is  sought 

in  this  action.  ''Exhibit  A"  to  the  deposition  of 
Engel  was  in  the  exact  words  of  "Exhibit  A"  to 
the  complaint,  except  that  it  purported  to  be  the 
original  of  which  the  exhibit  to  the  complaint  was 
the  duplicate.  Appellee's  secretary  identified  this 
exhibit  as  the  order  received,  and  testified  that 
he  ordered  its  entry  on  appellee's  books,  and  appel- 
lant, by  answer  to  interrogatory  No.  4,  admits  that 
the  filter  was  shipped  upon  the  order  referred  to  in 
interrogatory  No.  1.  If  there  was  any  technical 
error  in  the  admission  of  the  "Exhibit  A"  to  the 
complaint  without  proof  of  its  execution,  this  was 
removed  when  later  the  original  order  was  identified 
by  appellee's  secretary  as  the  order  received  and 
entered  by  him,  and  by  the  admission  in  answer 
to  the  interrogatory  that  the  "Exhibit  A"  to  the 
complaint  was  a  true  copy  of  the  order;  and  no 
harm  was  done  appellant.  An  admission  as  to  a 
writing  is  like  an  admission  as  to  any  other 

2.  fact,    and    it    justifies    the    introduction 
of    the    writing   in    evidence.     Dunbar   v. 

United  States  (1894),  156  U.  S.  185,  15  Sup. 
Ct.  325,  39  L.  Ed.  390;  Loomia  v.  Wadhama  (1857), 
8  Gray  (Mass.)  557;  Smith  v.  Palmer  (1850),  6 
Gush.  (Mass.)  513;  1  Ency.  Ev.  602.  See,  also, 
linger  v.  Mellinger  (1908),  43  Ind.  App.  524,  88 
N.  E.  74;  Combs  v.  Union  Trust  Co.  (1896),  146 
Ind.  688,  46  N.  E.  16;  Aspell  v.  Smith  (1890),  134 
Pa.  St.  59,19  Atl.  484.  The  admission  that  the 
exhibit  was  a  true  copy  of  the  order  was  an  admis- 
sion that  the  terms  of  the  order  were  correctly 
expressed  in  it. 

"Exhibit  D"  to  the  deposition  of  Engel  was  a 
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memorandum  concerning  a  bill  of  lading,  part  of 
which  was  in  the  following  words: 

^'Use  in  connection  with  Standard  Form  Bill  of 
Lading.  s  Memorandum  is  an  acknowledg- 
ment that  an  Agent's  No. Bill  of  Lading  has 

been  issued,  and  is  not  the  original  Bill  of  Lading, 
nor  a  copy  or  duplicate,  covering  the  property 
named  herein,  and  is  intended  solely  for  filing  or 
record.    • 

"Received  ♦  *  ♦  on  the  date  of  the  receipt 
by  the  carrier  of  the  property  described  in  the 
Original  Bill  of  Lading,  at  Chicago,  111.,  February 
8,  1911,  from  International  Filter  Co.,  the  property 
described  below:  Consigned  to  Coca  Cola  Bottling 
Co.,  destination  Terre  Haute,  State  of  Indiana.'' 

The  shipment  was  described.  The  memorandum 
purported  to  be  signed  by  appellee  and  the  Pennsyl- 
vania Company.  Appellant  contends  that  this 
memorandum  was  not  admissible  because  its  exe- 
cution was  not  proven,  the  original  bill  of  lading 
was  not  accounted  for,  and  because  it  did  not  pur- 
port to  be  a  copy  or  duplicate. 

Appellee's  secretary  had  stated  that  the  goods 

in  suit  were  shipped  in  response  to  an  order  from 

appellants,  and  that  '^Exhibit  D"  was  the 

3.  receipt  which  the  carrier,  the  Pennsylvania 
Company,  had  given  for  them.  This  exhibit 
shows  on  its  face  that  it  is  not  an  original  bill  of 
lading,  or  a  copy  or  duplicate,  and  it  would  not  be 
admissible  in  evidence  to  prove  a  bill  of  lading, 
without  first  accounting  for  the  original  bill,  or 
its  duplicate,  under  the  best  evidence  rule.  The  ex- 
hibit purports  to  be  an  original  memorandum  of 
the  receipt  of  certain  property  by  a  carrier,  for 
which  a  bill  of  lading  had  been  issued,  and,  as  be- 
tween the  shipper  and  the  carrier,  it  would  have 
been  primary  evidence  as  to  the  fact  and  date  of 
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receipt  of  such  goods.  As  to  appellant  it  could 
have  been  used  to  refresh  the  recollection  of  a  wit- 
ness otherwise  competent  to  testify  concerning  the 
shipment,  but  the  writing  itself  was  not  competent 
as  originiJ  evidence  against  appellant  of  the  correct- 
ness of  its  contents.  There  was  no  proof  of  its  exe- 
cution, and  no  proof  that  it  was  a  correct  record 
of  the  fact  and  date  of  shipment  of  the  goods. 
Appellee's  secretary  had  no  personal  knowledge 
of  its  execution  or  its  correctness,  and  it  was  ad- 
missible in  evidence  merely  for  the  purpose  of 
showing  that  a  receipt  for  the  goods  had  been  given 
by  the  carrier,  but  it  was  not  competent  evidence 
of  any  fact  contained  in  it,  as  to  which  there  was 
no  independent  evidence.  It  was  entirely  hearsay 
as  to  such  facts,  the  declaration  of  strangers  to  the 
record  made  out  of  court.  16  Cyc  1196,  1216; 
Kellner  v.  Phillips  (1901),  29  Ind.  App.  100,  63 
N.E.  877 ;Loomi8  v.  Stevens  (1897),  18  Ind.  App. 
184,47  N.E.  237;  Walling  r.  Morgan  County  (1899), 
126  Ala.  326,  28  South.  433;  Tobler  v.  Austin 
(1902),  (Tex.)  71  S.  W.  407;  Ft.  Worth,  etc.,  R. 
Co.  V.  Cauble  (1906),  41  Tex.  Civ.  App.  348,  91  S. 
W.  244;  Texas,  etc.,  R.  Co.  v.  Leggett  (1906), 
86  S.  W.  1066;  Phenix  Ins.  Co.  v.  Hart  (1900),  112 
Ga.  766,  38  S.  E.  67;  Price  v.  Standard  Life,  etc., 
Ins.  Co.  (1903),  90  Minn.  264,  96  N.  W,  1118; 
Foster  v.  Fidelity,  etc.,  Co.  (1898),  99  Wis.  447,  75 
N.  W.  69,  40  L.  R.  A.  833;  Railway,  etc.,  Ass'n  v. 
Robinson  (1893),  147  111.  138,  35  N.  E.  174. 

Appellant's  contention,  which  is  supported  by  its 

evidence,  is  that  appellant  was  to  have  thirty-five 

days  to  actually  test  the  filter;  that  it  was 

4.  received  by  appellant  on  February  18,  tested 
twenty-five  days  and  reshipped  on  March  21 
to  appellee,  who  received  it  on  March  24.  Appel- 
lee's contention  is  that  the  sale  was  complete  if  the 
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filter  was  not  returned  within  thirty-five  days  from 
the  date  of  shipment,  and  that  it  was  shipped  on 
February  8,  and  therefore  not  returned  within 
thirty-five  days  from  that  date.  However,  the 
only  evidence  to  show  that  th^  filter  was  shipped 
on  February  8  is  "Exhibit  D*'  to  the  admission  of 
Engel  above  referred  to,  and  this  is  incompetent 
to  prove  the  date  of  shipment.  There  is  no  other 
evidence  as  to  the  exact  date  of  shipment,  except 
that  it  was  later  than  February  6.  This  being  the 
condition  of  the  evidence,  appellee  has  failed  to 
prove  an  essential  element  of  its  case,  namely,  that 
the  filter  was  not  returned  to  it  within  thirty-five 
days  from  the  date  of  shipment.  The  decision 
of  the  court  is  not  sustained  by  sufficient  evidence, 
and  the  judgment  is  reversed,  with  directions  to 
sustain  appellant's  motion  for  new  trial. 

Note.— Reported  in  113  N.  E.  17.    See  under  (I)  4  O.  J.  983; 
38  Cyo  1432;  (2)  16  Cyo.  942;  (3)  16  Cyo  1196, 1216. 


Coquillard  et  al.  v.  Coquillard. 

[No.  9,040.    FUed  June  21, 1916.] 

1.  Wills. — Construction. — Contingent  Remainders. — ^Under  a  will 
devising  a  life  estate  in  lands  owned  in  fee  to  the  testator's  two 
sons  as  tenants  in  common,  share  and  share  alike,  the  remainder 
in  fee  .going  to  the  children  of  such  children,  and  the  residue  of 
the  testator's  estate  is  devised  one-third  to  the  wife  and  two-thirds 
to  the  sons,  the  remainder  in  fee,  prior  to  the  birth  of  a  child  to  a 
son,  is  not  a  vested  but  a  contingent  remainder  which,  on  the  birth 
of  a  child  to  a  son,  will  at  once  vest  in  such  child,  subject  to  be 
opened  up  to  let  in  children  thereafter  bom  to  such  son.    p.  432. 

2.  Wills. — Construction.--Qiuilified  or  Determinable  Fee. — ^Where 
a  testator  devised  a  life  estate  in  lands  owned  in  fee  to  his  two 
sons,  as  tenants  in  common,  share  and  share  alike,  with  the  re- 
mainder over  to  such  children  as  might  be  bom  to  the  sons,  the 
estate  of  the  testator  in  the  fee  was  not  exhausted  by  such  devise, 
since  as  to  a  son  there  remains  undisx>oSed  of  an  estate  impliedly 
limited  on  his  life  estate  and  impliedly  limited  by  the  contingent 
remainder  in  fee  created  in  the  children  of  such  son;  and  the  undis- 
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posed  residue,  upon  the  removal  of  the  possibility  of  the  birth  of 
a  child  to  such  son,  will  rii)en  into  a  remainder  in  fee,  free  from 
limitations  over,  such  residue  of  the  estate  being  in  the  nature  of  a 
qualified  or  determinable  fee.    p.  433. 

3.  Estates. — Determinable  Fee, — Inheritance. — ^A  qualified  or  de- 
terminable fee  is  an  estate  of  inheritance,  descendible  to  heirs  and 
may  be  devised  or  assigned,    p.  434. 

4.  WillI^. — Canetruction. — Residuary  Clause, — ^To  avoid  partial 
intestacy,  a  residuary  clause  in  a  will  should  be  hberally  construed 
and  words  used  therein  given  the  widest  possible  sooi)e  so  that  aJl 
property,  not  otherwise  disposed  of  and  not  specifically  excepted 
from  the  operation  of  such  a  clause,  passes  by  virtue  of  its  pro- 
visions,   p.  434. 

6.  Wills. — Qualified  Fee, — Residuary  Clause, — ^Where  a  testator 
devised  a  life  estate  in  land  owned  in  fee  to  two  sons,  A  and  B,  in 
common,  share  and  share  alike,  with  the  remaiiider  over  to  their 
children,  the  qualified  fee  in  the  undivided  one-half  of  such  lands, 
not  being  devised  by  any  item  of  the  wiU,  would  pass  into  the 
residue  of  the  estate,  which  was  disposed  of  by  a  general  residuary 
clause,  one-third  to  the  widow  and  two-thirds  to  the  sons  as  tenants 
in  common  in  equal  parts,  and  A  owns  a  remainder  in  fee  in  the 
undivided  one-third  of  the  other  half  of  the  real  estate  which 
was  bequeathed  to  B,  subject  to  B's  life  estate  therein  and  to  be 
divested  by  the  birth  of  aehild  to  B,  and  B  owns  the  same  inter- 
est in  the  qualified  fee  of  A.    p.  434. 

6.  Partition. — Right  of  Action, — TiUe  and  Possession, — Plaintiff, 
a  tenant  in  common  with  his  brother  under  the  terms  of  his  father's 
will,  owing  a  life  estate  in  an  undivided  one-half  of  the  lands  in- 
volved and,  as  such,  being  entitled  to  the  possession  of  such  lands  in 
common  with  his  brother,  may  maintain  an  action  conisidered 
strictly  as  a  proceeding  for  partition,  in  so  far  as  the  elements  of 
title  and  possession  are  essential  to  such  form  of  action  and  may 
therein  also  bind  his  ootenant  and  all  remaindermen  that  are  parties 
thereto,    p.  435. 

7.  '  Partition. — Diveeting  of  Tide, — Hearing, — One  may  be  divested 
of  his  estate  by  operation  of  law,  and  without  his  consent,  as  by  a 
decree  of  court  entered  in  a  proper  proceeding,  but  it  is  generally 
necessary,  however,  that  such  a  decree  be  entered  in  a  proceeding 
in  which  he  has  an  opportunity  to  be  heard  by  being  properly 
made  a  party  thereto,  and,  if  not  so  made  a  party,  it  is  the  general 
rule  that  the  decree  is  not  binding  on  him.    p.  436. 

h.  Partition. — Nature  of  Action, — The  remedy  by  partition  had 
•  its  origin  at  common  law,  but  in  this  state  it  is  regulated  by  statute, 
p.  436. 

9.  Partition. — Jurisdiction, — Legal  and  Equitable  Remediee, — 
Under  §1244  Bums  1914,  {1187  R.  S.  1881,  conferring  authority 
to  act  in  partition  proceedings  on  circuit  courts  and  courts  having 
probate  jurisdiction  and  under  $249  Bums  1914,  $249  R,  8. 1881, 
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giving  to  such  tribunais  the  right  to  determine  in  the  same  suit 
actions  at  law  and  suits  in  equity,  such  courts  have  the  power, 
to  the  full  extent  of  their  juzisdiotion,  to  administer  both  legal 
and  equitable  remedies  in  a  proceeding  for  partition,    p.  437. 

10.  Pabhtion. — Effect  of  Suit. — Title. — In  an  action  for  partition 
resulting  in  a  division  rather  than  in  a  sale  of  the  lands,  the  title 
of  the  owners  is  neither  enlarged  nor  diminished,  as  their  respective 
shares  are  merely  ascertained  and  set  o£f  to  them  in  severalty;  and, 
where  the  proceeding  results  in  a  sale  of  the  lands  as  indivisible, 
the  various  estates  and  interests  therein  are  merely  transferred  to 
the  fund  arising  from  such  sale,  as  provided  by  (1261  Bums  1914, 
{1204  R.  S.  188L    p.  438. 

11.  Pabtition. — Sale  of  Lande. — Interest  of  Contingent  Owners  Not 
in  Being. — ^Where  a  testator  devised  a  Hfe  estate  in  an  undivided 
one-half  of  certain  lands  to  each  of  two  sons,  with  the  remainder 
in  fee  to  the  chfldren,  if  any  be  bom,  of  such  sons,  and  by  another 
item  of  the  will  a  qualified  fee  in  such  lands  was  created  in  the  widow 
and  two  sons  as  tenants  in  common,  such  qualified  fee  being  subject 
to  be  divested  by  the  contingent  estate,  it  was  not  erroneous  for  the 
trial  court  to  make  a  decree,  in  an  action  for  partition  wherein  the 
widow  and  the  two  sons  were  properly  made  parties,  no  children 
having  been  bom  to  such  sons,  that  the  lands  should  be  sold  free  of 
all  life  estates  and  remainders  and  that  a  title  in  fee  simple  pass  to 
the  purchasers  free  from  all  claims  of  the  parties  to  the  proceedings, 
their  heirs  and  descendants,    pp.  443, 444. 

12.  Partition. — Sale. — DistrifnUion  of  Proceeds, — Order. — In  an 
action  for  partition  where  the  evidence  disclosed  that  a  testator 
had  devised  a  life  estate  in  an  imdivided  one-half  of  certain  lands 
to  each  of  two  sons  as  tenants  in  common,  with  the  remainder 
in  fee  to  the  children,  if  any  be  bom,  of  such  sons,  and  another 
item  of  the  will  created  in  the  widow  and  two  sons  a  qualified  fee, 
subject  to  be  defeated  by  the  contingent  estate,  and  at  the  time  of 
the  action  no  children  had  been  bom  to  the  sons,  the  funds  arising 
from  the  sale  of  the  lands,  as  decreed  by  the  court,  should  be  dis- 
tributed as  follows:  First,  the  payment  of  the  costs  and  expenses 
of  the  action;  second,  the  residue  of  the  fund  should  be  loaned  or 
invested  with  proper  security,  the  net  income  to  be  equally  divided 
between  the  two  sons  until  the  death  of  one  of  them,  whereupon, 
if  there  hC/S  been  no  child  bom  to  such  deceased  son,  one-half  of 
such  fund  should  be  distributed  to  his  heirs,  to  his  brother  and  to 
the  testator's  widow  or  hor  heirs,  but  if  children  have  been  bom 
alive  to  such  son,  on  his  decease,  the  one-half  of  such  fund  should 
be  distributed  to  such  children,  if  living,  or  to  the  heirs  of  those 
deceased  and  a  like  coiirse  should  be  pursued  as  to  the  other  half 
of  the  fund.    p.  446. 

From  St.  Joseph  Circuit  Court;  Walter  A.  Funk^ 
Judge. 
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Action  by  Alexis  Coquillard  against  Joseph  A. 
Coquillard  and  another.     From  a  judgment  for^ 
plaintiff,  the  defendants  appeal.     Reversed. 

Rich  &  Richj  for  appellants. 
Hubhard  &  Huhhard,  for  appellee. 

Caldwell,  C.  J. — Appellee  brought  this  action 
against  appellants  to  procure  the  partition  and  sale 
as  indivisible,  of  certain  lands  situate  in  St.  Joseph 
Coimty,  of  which  Alexis  Coquillard,  Sr.,  died 
seized  in  fee,  and  of  the  estimated  value  of  $113,575, 
which  lands  are  the  same  as  those  described  in  the 
third  item  of  his  will  hereinafter  set  out.  CoquiU 
lard  V.  Coquillard  (No.  9033),  62  Ind.  App.  489* 
113  N.  E.  481,  is  in  many  respects  a  similar  case. 

The  questions  properly  presented  arise  under 
exceptions  reserved  by  appellants  to  conclusions 
of  law  stated  on  a  special  finding  of  facts.  The 
finding,  to  the  extent  material  here,  is  to  the  follow- 
ing effect:  Alexis  Coquillard,  Sr.,  died  testate  in 
said  county,  February  26,  1890,  seized  in  fee  of 
said  lands  as  aforesaid,  and  leaving  surviving  him 
as  his  only  heirs  at  law  his  widow,  the  appellant 
Maude  M.  Coquillard,  born  October  23,  1854,  and 
his  sons,  appellant  Joseph  A.  Coquillard,  born 
December  18,  1884,  and  appellee,  born  January  21, 
1882.  His  will  was  duly  probated  March  3,  1890. 
His  estate  has  been  settled  and  the  executor  of  the 
will  discharged,  and  all  trusts  created  by  the  will 
have  been  fully  executed.  Both  sons  are  unmarried, 
and  no  child  has  been  bom  to  either  of  them.  The 
third  and  seventeenth  items  of  the  will  are  as 
follows : 

**  Third.  I  give  and  devise  to  my  said  sons, 
and  other  children  if  I  should  have  any"  (the 
land  involved,  describing  it)  "to  have  and  to 
hold  the  same  unto  my  children,  and  such  other 
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children  as  may  be  born  xinto  me,  in  common 
share  and  share  alike,  during  their  respective 
*  lives,  and  the  remainder  from  and  after  the 
death  of  my  said  children  I  give  and  devise 
to  such  ohildren  as  may  be  bom  unto 
my  said  ohildren,  such  descendants  of  my 
said  children  to  take  the  share  of  their 
parents  per  stirpes  and  by  way  of  pmrchase. 
Provided,  however,  that  whereas  my  said 
children  are  now  infants,  my  8aid  wife, 
Maude  M.  Coquillard,  shall  have,  hold,  manage 
and  control  all  the  land  described  in  this  para* 
graph  of  this  wiU  during  the  minority  of  the 
youngest  of  my  sm^ving  children,  and  during 
such  period  of  time  she  shall  be  entitled  to 
collect  all  rents  arising  from  said  property,  she 
shall  keep  the  buildings  on  said  premises 
insmred  for  two  thirds  value,  and  rebuild  in  case 
of  loss  by  fire  so  far  as  the  insurance  will  go, 
my  trustees  to  pay  balance  of  cost  of  rebuild- 
ing, and  pay  all  taxes  and  assessments  on  said 
lands  and  keep  said  property  in  good  repair." 
"17th.  I  give  and  bequeath  all  the  residue  of 
my  estate,  both  real  and  personal,  to  my  wife 
and  children,  my  wife  to  have  one  thinl  and 
my  children  two  thirds  thereof.*' 

The  court  finds  that  the  devised  real  estate  is 
subuirban,  with  a  residence  thereon;  that  it  is  sub- 
ject to  heavy  assessments  for  taxes  and  urban  im- 
provements; that  it  yields  but  little  income  and 
is  a  source  of  expense  greatly  exceeding  the  income 
therefrom;  that  its  main  value  consists  in  its  fitness 
for  subdivision  and  sale  as  urban  real  estate;  that 
it  is  not  susceptible  of  division  among  the  parties 
and  cannot  be  partitioned  among  the  respective 
owners,  and  that  it  should  be  sold  and  the  proceeds 
distributed.  The  conclusions  of  law  are  as  follows: 
"1.  That  the  plaintiff,  Alexis  Coquillard,  has  an 
estate  for  life  in  the  undivided  half  of  said  real 
estate;  that  until  a  child  is  bom  to  him  in  lawful 
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wedlock  lie  owns  in  remainder  the  fee  synple  of 
an  undivided  one  third  thereof;  that  upon  the  birth 
of  such  child  a  remainder  in  fee  in  the  said  undivided 
half  shall  vest  in  such  child,  subject  to  the 
father's  life  estate,  and  subject  to  be  divested  and 
shared  in  fee,  share  and  share  alike  with  any  other 
child  or  children  of  said  Alexis  Coquillard,  there- 
after born  to  him  as  aforesaid.  2.  That  the 
defendant,  Joseph  A.  Coquillard,  has  an  estate  for 
life  in  the  undivided  half  of  said  real  estate;  that 
until  a  child  is  born  to  him  in  lawful  wedlock  he 
owns  in  remainder  the  fee  simple  of  an  undivided 
third  thereof;  that  upon  the  birth  of  such  child  a 
remainder  in  fee  in  the  said  undivided  half  shall 
vest  in  such  child,  subject  to  the  father's  life  estate 
and  subject  to  be  divested  and  shared  in  fee  share 
and  share  alike  with  any  other  child  or  children 
of  said  Joseph  A.  thereafter  born  to  him  as  afore- 
said. 3.  That  the  defendant,  Maude  M.  Co- 
quillard, has  a  fee  simple  in  the  undivided  one-third 
of  said  real  estate,  subject  to  the  life  estate  of 
Alexis  Coquillard  and  Joseph  A.  Coquillard  and 
subject  to  be  divested  on  the  birth  of  a  child  to 
either  of  said  sons,  so  as  to  permit  such  child  to 
take  its  father's  one-half  share  in  fee  simple  as 
above  provided.  4.  That  said  lands  should 
be  sold  free  of  all  life  estates  and  remainders  and  a 
title  in  fee  simple  pass  to  the  purchaser  free  from 
all  claims  of  the  parties  herein,  their  heirs  and 
descendants.  5.  That  on  the  sale  of  any  of 
said  lands  the  proceeds,  after  payment  of  costs, 
fees  and  expenses,  as  adjudged  hereafter  by  the 
court,  shall  be  distributed  as  follows:  To  each 
son  the  value  of  his  life  estate  as  herein  found  to  be 
computed  according  to  the  mortality  tables,  and 
the  residue  to  be  divided  into  three  equal  parts. 
Each  of  said  sons  shall  execute  his  bond  payable  to 
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the  State  of  Indiana  and  conditioned  that  the 
obligor  shall  pay  over  to  the  didy  appointed  guar- 
dian of  any  child  born  to  the  obligor  the  share  of 
such  child  under  the  third  clause  of  the  testator's 
will,  as  herein  found." 

To  determine  the  correctness  of  the  conclusions 
of  law  necessitates  that  we  place  a  construction 
on  the  third  and  seventeenth  items  of  the  will. 
In  doing  so,  there  are  certain  provisions  of  the  third 
item  that  may  be  eliminated:  Thus,  the  language 
by  which  the  testator  expressed  his  intention  that 
children  bom  to  him  subsequent  to  the  execution 
of  the  will  should  participate  on  equal  terms  with 
the  children  then  in  being,  in  the  estate  created  in 
the  latter  by  such  item.  Such  language  may  be 
eliminated  for  the  reason  that  additional  children 
were  not  born  to  him,  and  the  possibility  thereof 
was  removed  by  his  decease.  The  proviso  clause 
of  such  item  may  also  be  eliminated  for  the  reason 
that  the  estate  thereby  created  in  and  the  duties 
thereby  imposed  on  the  widow  have  terminated  by 
the  testator's  youngest  son  reaching  and  passing 
his  majority.  Proceeding  to  consider  the  remaining 
provisions  of  the  third  item,  first  in  its  relation  to 
appellant,  Joseph  A.  Coquillard,  it  is  apparent 
that  the  testator  thereby  devised  to  such  son  an 
estate  in  the  undivided  one-half  of  the  lands  de- 
scribed, for  and  during  the  period  of  his  natural 
life  as  tenant  in  common  with  his  brother.  He 
next  devised  to  the  children  of  such  son,  as  tenants 
in  common,  a  remainder  in  fee  in  such  undivided 
one-half  of  such  lands.  As  no  children  have  been 
born  to  such  son,  the  beneficiaries  of  such 

1.     remainder  are  not  ascertained,  because  not 

in  being.     The  remainder  in  fee,  therefore, 

is  contingent  rather  than  vested.   On  the  birth  of  a 

child  to  such  son,  such  remainder  will  at  once  vest 
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in  such  child,  subject  to  open  up  to  let  in  children 
thereafter  born  to  such  son,  on  equal  terms  with 
those  theretofore  born.  Fearne,  Cont.  Rem.  9; 
24  Am.  and  Eng.  Ency.  Law  397;  Amos  v.  Amos 
(1889),  117  Ind.  19,  19  N.  E.  539;  Aldred  v.  Syl- 
vester (1916),  184  Ind.  642,  111  N.  E.  914;  Doe  v. 
Constdine (1867),  6  Wall.  (U.  S.)  468, 18  L.  Ed.  869; 
Alsman  v.  Walters  (1914),  184  Ind.  566,  106  N.  E. 
879,  111  N.  E.  921;  Mcllhinny  v.  Mcllhinny  (1894), 
137  Ind.  411,  37  N.  E.  147,  24  L.  R.  A.  489,  46  Am. 
St.  186. 

The  estates  created  in  appellee  and  his  children 
by  such  item  are  identical  with  those  created  in 
appellant  Joseph  A.  Coquillard  and  his  children, 
but'  involve  the  remaining  undivided  one-half  of 
the  lands. 

It  is  evident  that  the  estate  in  fee  simple  of 

which  testator  died  sdzed  is  not  exhausted  by  the 

estates  carved  therefrom  by  the  third  item 

2.  of  the  will.  Limiting  our  discussion,  for 
purposes  of  clearness,  to  the  estates  created 
in  Joseph  A.  Coquillard  and  his  children  in  the  un- 
divided one-half  of  such  lands,  it  is  evident  that 
there  remains  undisposed  of  by  such  third  item  an 
estate  impliedly  limited  on  the  life  estate  created 
in  Joseph  A.  Coquillard,  and  impliedly  limited  by 
the  contingent  remainder  in  fee  created  in  his 
child  or  children.  The  event  by.  which  such  residue 
of  the  estate  is  limited  is  of  a  nature  that  it  may 
never  occur.  A  child  or  children  may  or  may  not  be 
born  alive  to  Joseph  A.  Coquillard.  If  a  child  or 
children  be  born  alive  to  him,  such  residue  of 
estate  will  thereupon  determine,  and  such  con- 
tingent remainder  in  fee  will  become  vested  as 
aforesaid.  The  course  of  time  will  disclose  that  a 
child  has  been,  or  that  a  child  can  not  be  born  to 
Vol.  62—28 
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him.  When  the  possibility  of  the  birth  of  a  child 
to  him  has  been  removed,  if  such  should  be  the 
ease,  such  residue  of  estate  will  ripen  into  a  re- 
mainder in  fee  free  from  limitations  over.  Such 
residue  of  estate  is  therefore  in  the  nature  of  a 
qualified  or  determinable  fee.  Tiedeman,  Real  Prop. 
§§36,  211;  16  Cyc  602;  10  R.  C.  L.  652;  First 
Universalist  Society  v.  Boland  (1892),  15  L.  R.  A, 
231,  note.  As  such  estate  may  continue  forever, 
it  is  an  estate  in  fee.    It  is  an  estate  of  in- 

3.  heritance,  descendible  to  heirs  and  may  be 
devised   or   assigned.      Aldred  v.   Sylvester ^ 

supra;  Mendenhall  v.  First  New  Churchy  etc.  (1911), 
177  Ind.  336,  98  N.  E.  57. 

In  order  to  avoid  partial  intestacy,  a  residuary 

clause  in  a  will  should  be  liberally  construed.  Words 

used  therein  are  given  the  widest  possible 

4.  scope.    If  general  in  its  terms,  all  property 
not  otherwise  disposed  of  and  not  specifically 

excepted  from  the  operation  of  $uch  a  clause,  passes 
by  virtue  of  its  provisions.  Page,  Wills  §507; 
Barker  v.  Town  of  Petersburg  (1907),  41  Ind.  App. 
447,  82  N.  E.  996. 

It  follows  that  as  such  qualified  fee  in  the  undi- 
vided one-half  of  such  lands  is  not  devised  by  the 
third  or  any  other  item  of  the  will,  it  passed 

5.  into  the  residue  of  the  estate,  and  by  the 
seventeenth  item,  which  is  a  general  resi- 
duary clause,  it  is  devised  to  the  widow  and  the 
two  sons  as  tenants  in  common  in  equal  parts. 
A  like  line  of  reasoning  leads  to  a  like  result  respect- 
ing the  other  one-half  of  such  estate  in  fee  limited 
on  the  life  estate  of  Alexis  Coquillard,  and  limited 
by  the  contingent  remainder  in  fee  created  in  his 
child  or  children.  The  first  conclusion  of  law  deals 
only  with  the  undivided  one-half  of  the  real  estate. 
It  therefore  fails  to  cover  Alexis  Coquillard's  entire 
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interest  in  such  qualified  fee.  It  should  contain  an 
additional  statement  that  Alexis  Coquillard,  until 
a  child  is  bom  to  his  brother  Joseph  Coquillard, 
owns  also  a  remainder  in  fee  in  the  undivided  one- 
third  of  the  other  half  of  such  real  estate,  subject  to 
Joseph  Coquillard's  life  estate  therein,  and  subject 
also  to  be  divested  and  defeated  by  the  birth  of  a 
child  to  Joseph,  as  stated  in  the  second  conclusion. 
A  like  infirmity  exists  in  the  second  conclusion,  in 
its  relation  to  Joseph  Coquillard's  interest  in  such 
qualified  fee,  and  such  conclusion  should  be  like- 
wise restated  and  modified.  The  third  conclusion 
is  correct. 

We  next  direct  our  attention  to  the  fourth  con- 
clusion of  law.  We  are  thus  required  to  determine 
whether,  under  the  surrounding  circumstances,  ap- 
pellee is  entitled  to  maintain  this  action,  and 
whether  the  court  was  authorized  to  entertain  it  and 
decree  the  partition  and  sale  of  the  lands  involved. 
Appellee,  as  a  tenant  in  common  with  his  brother, 
is  the  owner  of  an  undivided  one-half  of  the 

6.  lands  for  the  period  of  his  natural  life,  and 
as  such,  the  right  to  the  possession  of  such 
lands  rests  in  him  in  common  with  his  brother. 
It  is,  therefore,  evident  that  he  has  title  to  an 
estate  therein  as  a  tenant  in  common  with  a  present 
right  to  possession,  and  that  he  may  maintain  this 
action  considered  strictly  as  a  proceeding  for  parti- 
tion, in  so  far  as  the  elements  of  title  and  possession 
are  essential  to  such  form  of  action.  In  such 
action,  he  may  also  bind  his  cotenant  and  all  re- 
maindermen who  are  parties  thereto.  'Hawkins  v. 
McDougal  (1890),  125  Ind.  597,  25  N.  E.  807; 
Shaw  V.  Beers  (1882),  84  Ind.  528;  Tower  v.  Tower 
(1895),  141  Ind.  223,  40  N.  E.  747. 

Of  the  estates  into  which  the  estate  in  fee  simple 
of  which  testator  died  seized  is  carved  by  the  third 
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and  seventeenth  items  of  the  will,  all  the  owners  of 
the  life  edtates  and  all  the  owners  of  such  qualified 
fee  are  made  parties.  The  contingent  owners  of  the 
contingent  remainders  in  fee  are  not  parties  to  the 
proceeding.  As  they  are  not  in  being  they  cannot 
be  made  parties.  It  is  possible  only  that  they  will 
ever  be  in  being.  Under  such  circumstances,  will 
the  decree  entered  in  this  proceeding  bind  them 
when  in  being,  and  if  in  being,  or  may  it  be  so  form- 
ulated that  it  will  be  binding  on  them? 

One  may  be  divested  of  his  estate  by  operation 

of  law,  and  without  his  consent,  as  for  illustration, 

by  the  decree  of  a  court  entered  in  a  proper 

7.  proceeding  where  the  court  has  jurisdiction 
over  his  person  and  the  subject  matter  of  the 

action.  To  that  end,  however,  it  is  essential,  at 
least  as  a  general  rule,  that  such  decree  be  entered 
in  a  proceeding  in  which  he  has  an  opportunity  to 
be  heard  by  being  properly  made  a  party  thereto. 
If  not  so  made  a  party,  it  is  a  general  rule,  to  which 
the  courts  as  matter  of  practical  necessity  recog- 
nize exceptions,  that  a  decree  is  not  binding  on  him. 
We  proceed  to  determine  whether  the  situation 
here  invokes  an  exception. 

The  remedy  by  partition  had  its  origin  at  com- 
mon   law.     Subsequently,    it    was    extended    by 
English  statutes.  Eventually  equity  assumed 

8.  a  concurrent  jurisdiction,  which  in  England 
at  a  later  date  became  exclusive.     In  the 

various  jurisdictions  of  this  country,  the  proceed- 
ing is  regulated  by  statute.  21  Am.  and  Eng.  Ency. 
Law  1 142,  et  aeq.  The  remedy  by  statute  is  in  many 
jurisdictions  regarded  as  cumulative.  Freeman, 
Coten.  and  Part.  (2d  ed.)  §  §428,  429,  449 ;  30  Cyo 
1 70 j  171  and  cases. 

In  this  State  partition  is  regulated  by  statute. 
Jurisdiction  is  conferred  on  circuit  courts  or  courts 
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having  probate  jurisdiction.  §1244  Burns  1914, 
§1187  K  S.  1881.  .In  tUs  State  jurisdiction 

9.  in  what  were  formerly  actions  at  law  and  also 
suits  in  equity  is  committed  to  the  same 
tribxmals,  and  such  tribunals  to  the  full  extent  of 
their  respective  jurisdictions,  may  administer  both 
legal  and  equitable  remedies  in  the  same  suit. 
§249  Burns  1914,  §249  B.  S.  1881.  In  a  partition 
proceedingt  the  rights  of  the  parties,  whether  legal 
or  equitable,  are  equally  within  the  cognizance  and 
protecting  power  of  the  courts.  Milligan  v.  Poole 
(1871),  35  Ind.  64;  Martindale  v.  Alexander  (1866), 
26  Ind.  104,  89  Am.  Dec.  458;  Schee  v.  McQuilken 
(1877) ,^59  Ind.  269. 

In  the  case  at  bar,  unless  a  court  exercising 
equitable  powers  may  otherwise  decree,  the  real 
estate  involved  cannot  be  sold  and  conveyed  by 
perfect  title  until  the  expiration  of  the  life  estates 
created  by  the  third  item  of  the  will.  This  is  ap- 
parent from  the  nature  and  quantity  of  the  various 
estates  created  by  the  will.  As  measured  by  the 
Carlisle  tables  of  mortality,  the  life  expectancy  of 
testator's  sons  at  his  decease  were  approximately 
50  and  51  years  respectively.  At  the  commence- 
ment of  this  action  in  1914,  such  expectancies  were 
approximately  33  and  34  years  respectively.  At 
the  former  time  the  real  estate  involved  was  situ- 
ated a  distance  from  South  Bend,  then  a  city  of 
21,000  inhabitants;  at  the  latter  time,  a  part  of  such 
real  estate  was  within  the  city  limits  and  the 
balance  contiguous  thereto,  and  the  city  had  in- 
creased in  population  to  about  65,000  inhabitants. 
The  proximity  of  the  real  estate  to  the  city  natural- 
ly increases  its  value,  if  such  value  may  be  rendered 
available,  but  does  not  necessarily  augment  its 
capacity  to  produce  revenue.  Prom  an  increase 
in  value  there  inevitably  results  an  increase  in  taxa- 
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tion  expenses.  Proximity  to  and  absorption  into 
the  territorial  limits  of  Uie  city  subject  the  real 
'  estate  to  assessments  for  public  improvements  in 
the  ordinary  course  of  events.  The  court  finds  that 
the  period  has  arrived  when  the  expenses  of  main- 
taining the  real  estate  greatly  exceed  the  income 
derived  therefromt  and  also  that  the  value  of  ^ch 
real  estate  consists  mainly  in  the  fact  of  its  fitness 
for  subdivision  and  sale  as  urban  real  estate.  The 
tendency  of  taxation  and  special  assessment  charges 
is  upward  rather  than  downward.  If  the  present 
status  of  this  real  estate  must  be  maintained,  until 
the  termination  of  the  life  estates  created  therein, 
it  is  at  least  possible  that  no  owner  of  a  limited 
estate  therein  will  feel  justified  in  discharging  such 
land  from  taxation  and  special  assessment  charges 
as  they  arise.  Moreover,  it  is  apparent  from  the 
finding  that  such  real  estate  in  the  present  condi* 
tion  of  its  title,  stands  as  a  partial  barrier  to  the 
proper,  growth  and  development  of  the  city  of 
South  Bend,  and  consequently  to  the  development 
of  the  State.  These  considerations  are  sufficiently 
potent  to  arouse  the  powers  of  the  court  to  the  point 
of  diligent  inquiry  whether  there  may  not  be  a  way 
within  the  equitable  jurisdiction  of  the  court  by 
which  the  lands  may  be  sold  and  the  interest  of  all 
persons,  including  contingent  owners  not  in  being, 
safeguarded  by  the  proper  administration  of  the 
fund  derived. 

We  are  thus  brought  face  to  face  with  the  ques- 
tion, whether  the  court  under  the  circumstances 

was  authorized  to  direct  the  sale  of  the  real 
10.    estate  as  against  testator's  sons'  children 

not  in  being.  In  approaching  this  question, 
it  should  be  remembered  that  in  an  action  for 
partition,  conceding  that  this  proceeding  must  be 
regarded  only  as  such,  resulting  in  a  division  rather 


^     ^" 
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than  in  a  sale  of  the  lands,  the  owners  are  not  di-, 
vested  of  any  title  or  given  any  new  title.  Their 
respective  shares  are  merely  ascertained  and  set 
off  to  them  in  severalty.  Avery  v.  Akins  (1881), 
74  Ind.  283.  If  such  a  proceeding  results  in  a  sale 
of  the  land  as  indivisible,  the  various  estates  and 
interests  therein  are  merely  transferred  to  the  fund. 
§1261  Bums  1914,  §1204  R.  S.  1881.  Incases  where 
titles  are  complicated  by  limitations  and  contin- 
gencies, both  private  and  public  interests  may, 
under  some  circumstances,  require  the  sale  of  the 
involved  real  estate,  even  as  against  persons  not  in 
being.  In  such  a  situation,  courts  are  sometimes 
impelled  to  act  by  expediency  and  practical  neces- 
sity, binding  the  interests  of  persons  not  in  being 
by  recourse  to  the  principle  of  representation.  The 
Court  of  Appeals  of  South  Carolina,  in  holding 
that  a  tribunal  of  competent  jurisdiction  may  by 
its  decree  bind  the  contingent  titles  of  remainder- 
men not  in  being,  where  all  interested  persons  who 
could  be  inade  parties  are  brought  before  the  court, 
uses  this  language:  ''To  say  that  the  Court  could 
not  imder  circumstances  like  these  convey  away 
the  fee,  would  be  to  assert  a  doctrine  that  would 
render  conditional  limitations  and  contingent  re- 
mainders an  intolerable  evil  to  a  growing  and  pros- 
perous community.  Thus  to  shackle  estates  with- 
out the  power  of  relief,  unless  every  person  having 
a  contingent  and  possible  interest  could  be  brought 
before  the  Court*,  as  a  party  complainant  or  defend- 
ant, according  to  the  usual  forms  and  ordinary 
practice  of  the  Court,  would  be  to  sacrifice  rights 
and  interests  of  the  present  generation  to  those  of 
posterity,  ♦  ♦  ♦  ^  If  the  whole  property  of  the 
country  were  thus  situated,  it  is  obvious  that  all 
improvement  and  advance  would  be  completely 
checked.     And  this  check  upon  progress  and  im- 
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provement  would  be  in  direct  proportion  to  the 
extent  to  which  this  state  of  things  exists.  The 
case  before  the  Court  is  an  apt  illustration.  Here 
are  valuable  unimproved  lots,  in  a  thriving  and 
prosperous  town,  which  the  life-tenant  cannot  with 
a  due  regard  to  his  interest  improve,  and  the  re- 
maindermen cannot,  because  their  rights  are  con- 
tingent and  may  never  vest/'  Bofil  v.  Fisher  (1850), 
3  Rich.  Eq.  (S.  C.)  1,  56  Am.  Dec.  627. 

The  following  language  is  used  at  page  51  of  a 
valuable  editorial  note  to  Downey  v.  Seih  (1906), 
8  L.  R.  A.  (N.S.)  49:  "The  complication  of  human 
affairs  has  become  such  that  it  is  impossible  for 
courts  to  act  strictly  on  the  general  rule  not  to 
bind  the  interest  or  declare  the  right  of  any  man  in 
his  absence.  Cases  arise  in  which,  if  you  hold  it 
necessary  to  bring  before  the  court  every  person 
having  an  interest  in  the  question,  the  suit  could 
never  be  brought  to  a  conclusion.  The  consequence 
would  be  that,  if  the  court  adhered  to  the  strict 
rule,  there  would  in  many  cases  be  a  denial  of 
justice.  This  has  induced  the  courts  to  sanction 
a  relaxation  of  the  rule.  And  accordingly  they 
have  said:  If  we  can  be  satisfied  that  we  have 
before  the  court  persons  whose  interests  are  the 
same  as  the  interests  of  those  who  are  absent, 
we  will  be  content  to  hear  the  cause  upon  the 
argument  of  such  persons;  and,  if  we  are  then  satis- 
fled  that  the  case  has  been  fairly  and  honestly 
presented,  we  will  order  the  distribution  of  the 
fund  on  the  representation  of  the  persons  present. 
Powell  V.  Wright  (7  Beav.  444).'* 

In  a  case  involving  the  contingent  title  of  persons 
not  in  being,  the  Court  of  Appeals  of  New  York 
said:  "Where  an  estate  is  vested  in  persons  living 
subject  only  to  the  contingency  that  persons  may  be 
bom  who  will  have  an  interest  therein,  the  living 
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owners  of  the  estate,  for  all  purposes  of  any  litiga- 
tion in  reference  thereto  and  affecting  the  jurisdic- 
tion of  the  courts  to  deal  with  the  same,  represent 
the  whole  estate,  and  stand  not  only  for  themselves, 
but  also  for  the  persons  unborn.  This  is  a  rule  of 
convenience,  and  almost  of  necessity.  The  rights 
of  persons  unborn  are  sufficiently  cared  for,  if, 
when  the  estate  shall  be  sold  imder  a  regular  and 
valid  judgment,  its  proceeds  take  its  place  and  are 
secured  in  some  way  for  such  persons.'*  Kent  v. 
Church  of  St.  Michael  (1892),  136  N.  Y.  10,  32  N.  E. 
704, 18  L.  R.  A.  631,  32  Am,  St.  693. 

In  a  like  case,  the  Court  of  Errors  and  Appeals  of 
New  Jersey  says:  "The  established  rule  of  equity 
practice  is  that  estates  limited  over  to  persons  not 
in  esse  are  represented  by  the  living  owner  of  the 
first  estate  of  inheritance."  Dunham  v.  Dor  emus 
(1897),  55  N.  J.  Eq.  511,  37  Atl.  62.  In  discussing 
the  doctrine  of  representation  and  its  application, 
Judge  Story  says:  "And  as  it  is  sufficient  to  bring 
the  first  tenant  in  tail  before  the  court,  if  in  being, 
whether  he  be  plaintiff  or  defendant  in  the  suit; 
80,  if  there  be  no  such  tenant  in  tail  in  being,  the 
first  person  in  being,  entitled  to  the  inheritance, 
shoidd  be  made  a  party;  and  if  there  be  no  such 
person  in  being,  then  the  tenant  for  life ;  and  in  such 
a  case,  the  decree  made  will  bind  the  other  persons 
not  in  being.  Thus,  if  there  be  a  tenant  for  life 
of  an  undivided  share  of  an  estate,  with  remainder 
to  his  unborn  sons  in  tail,  the  tenant  for  life  may 
maintain  a  bill  for  partition,  and  the  decree  will 
be  binding  upon  the  sons,  when  they  come  in 
esse.  So,  if  there  be  a  tenant  for  life,  remainder  to 
his  first  son  in  tail,  remainder  over;  and  the  tenant 
for  life  is  brought  before  the  court  before  he  has 
issue,  it  is  settled  in  equity,  that  the  contingent 
remaindermen  are  barred,  and  (as  has  been  said) 
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from  necessity.  So,  where  there  are  contingent 
limitations  and  executory  devises  to  persons  not 
in  being,  they  may  in  like  manner  be  barred  by  a 
decree  against  a  person  claiming  a  vested  estate  of 
inheritance/!  Story,  Eq.  Pleading  §145.  The  same 
author  says  that  while  there  are  exceptions  to  the 
rule  'Hhe  cases  within  the  exception  must,  how- 
ever, stand  upon  peculiar  equities  and  interests 
not  affected  by  the  same  circumstances,  which 
attach  to  the  prior  parties."  Id.  §146. 

On  the  subject  of  exceptions,  Mr*  Freeman  says: 
''An  English  case  recognizes  an  exception  to  this 
principle  of  virtual  representation,  by  denying  its 
applicability  in  cases  where  the  person  seized  in 
fee  is  liable  to  have  his  seizin  defeated,  by  a  con* 
ditional  limitation  or.  an  executory  devise,  because, 
in  that  event,  the  estate  is  insufficiently  represented 
by  the  person  holding  the  first  vested  estate  of 
inheritance.  This  exception  is  repudiated  so  far 
as  it  seems  to  be  noticed  in  the  United  States." 
Freeman,  Coten.  and  Part.  (2d  ed.)  5482.  In  a 
leading  New  York  case  the  court  in  applying 
the  doctrine  of  representation  says:  ''It  is  not  a 
question  of  entirely  divesting  and  destroying  such 
contingent  interests;  but  simply  a  question  whether 
the  property  upon  which  they  are  attached  may  be 
changed  in  form;  whether  land  may  be  converted 
into  personal  securities  under  the  direction  of  the 
court,  preserving  such  interests  intact  upon  the 
property  in  its  new  form.  *  *  *  A  decree 
against  the  person  having  the  first  estate  of  inheri- 
tance would  bind  those  in  remainder  or  reversion, 
although  the  estate  might  afterwards  vest  in 
possession.    *    *    * 

''It  woidd  therefore  follow,  as  a  matter  of  course, 
from  this  ride,  that  contingent  limitations  and 
executory  devises  to  persons  net  in  being  would 
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in  'like  maimer  be  boimd  by  a  decree  againstthe 
virtual  representative  of  these  remote  and  con- 
tingent interests,  the  person  having  the  first  vested 
estate  of  inheritance."  Mead  v.  Mitchell  (1858), 
17  N.  Y.  210,  72  Am.  Dec.  455. 

In  the  case  at  bar  testator's  sons  as  the  owners 
of  the  life  estates  created  by  the  third  item  of  the 

will  are  parties.     The  widow  also  is  a  party. 
11.  As  we  have  said  the  qualifi^  fee  that  arises 

xmder  the  seventeenth  item  of  the  will  is 
vested  in  the  widow  and  sons  as  tenants  in  common- 
Such  qualified  fee,  although  liable  to  be  defeated 
by  the  contingent  estates  created  by  the  third  item 
of  the  will,  is,  as  we  have  said,  an  estate  of  inheri- 
tance. The  contingent  owners  of  such  contingent 
estates  are  not  in  being.  It  follows  that  all  possible 
parties  are  before  the  court.  By  way  of  illustration, 
if  one  of  such  contingent  owners  were  in  being  and 
a  party  to  the  proceeding,  his  interests  would  not 
be  broader  than  the  question  of  the  amoxmt  of  the 
land  that  should  be  set  off  to  his  father. as  life 
tenant,  on  a  division  of  the  land,  or  the  question 
of  the  amount  of  the  selling  price,  if  the  land  should 
be  ordered  sold.  The  interests  of  such  contingent 
owners  would  be  so  measured,  because  the  land  so 
set  off,  or  that  part  of  the  purchase  price  or  its 
equivalent  representing  it  woidd  eventually  come 
into  his  possession  or  the  possession  of  his  heirs, 
possibly,  however,  in  common  with  brothers  and 
sisters  subsequently  bom.  His  interest  would  not 
be  broader  than  as  indicated.  The  father  as  life 
tenant  has  a  like  interest  neither  narrower  nor 
broader.  If  the  real  estate  should  be  divided,  he 
woidd  be  interested  in  the  amoimt  of  the  same  iden- 
tified as  his  share.  If  the  lands  should  be  sold,  he 
would  be  interested  in  the  distributive  amount 
representing  his  estate  in  the  land.    The  larger  the 
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selling  price,  the  larger  suoli  amount.  On  the  sale 
of  the  lands,  the  parties  to  the  proceedings  as  ten- 
ants in  common  to  such  qualified  fee  will  likewise 
be  interested  in  the  amount  of  the  selling  price. 
We  fail  to  see  that  the  interests  of  such  contingent 
owners  are  not  fully  represented  in  this  proceed- 
ing. We,  therefore,  hold  that  under  the  circum- 
stances of  this  case,  even  though  it  be  re- 
11.  garded  solely  as  a  proceeding  for  partition, 
the  court  did  not  err  in  the  fourth  conclusion 
of  law.  In  addition  to  authorities  above  cited,  see 
the  following:  Downey  v.  Seib^  aupra^  note  p.  67; 
Rvdedge  v.  Fishhume  (1903),  97  Am.  St.,  note  p. 
766;  30  Cyc  205;  Cheesman  v.  Thorne  (1833),  1 
Edw.  Ch.  (N.  Y.)  629;  Fox  v.  Fee  (1897),  24  App. 
Div.  314,  49  N.  Y.  Supp.  292,  298;  Carter  v.  White 
(1904),  134  N.  C.  466,  46  S.  E.  983,  101  Am.  St. 
853,  870,  note  p.  868;  Gavin  v.  Curtin  (1898),  171 
m.  640,  49  N.  E.  523,  40  L.  R.  A.  776;  Ridley  v. 
Halliday  (1900),  106  Tenn.  607,  61  S.  W.  1025,  53 
L.  R.  A.  477,  82  Am.  St.  902;  Hale  v.  Hale 
(1893),  146  111.  227,  33  N.  E.  858,  20  L.  R.  A.  247. 
The  fifth  conclusion  of  law  is  to  the  effect  that 
the  proceeds  derived  from  the  sale  of  the  lands 
should  be  distributed,  first,  to  the  payment  of  costs 
and  expenses;  second,  to  each  son  the  value  of  his 
life  estate  estimated  on  his  life  expectancy  imder 
the  mortality  tables;  third,  that  the  residue  be 
divided  into  three  parts,  and  that  each  son  execute 
his  bond  conditioned  for  the  payment  to  the  legal 
guardian  of  any  child  bom  to  him,  the  share  of  such 
child  imder  the  third  item  of  the  will.  It  will  be 
observed  that  the  provision  of  such  conclusion, 
which  we  have  designated  as  the  third  conclusion, 
is  indefiMte.  While  it  is  specified  that  the  residue 
should  be  divided  into  three  parts,  there  is  no 
provision  as  to  the  disposition  of  such  parts.    Pre* 
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sumably,  the  court  intended  to  state  that  one  of 
such  parts  should  be  paid  to  the  widow  and  one  to 
each  son,  as  owners  of  such  qualified  fee,  under  the 
seventeenth  item  of  the  will.  If  so,  there  is  no  pro- 
vision respecting  the  safeguarding  of  the  one-third 
to  be  paid  to  the  widow,  unless  the  bonds  to  be 
executed  by  the  sons  are  intended  to  be  broad  enough 
to  that  end. 

The  decree  on  the  subject  of  distribution  is  less 
definite  than  the  fifth  conclusion.  It  merely  directs 
in ,  general  terms  that,  after  the  payment  of  the 
costs  and  expenses,  the  balance  be  paid  to  the  parties 
to  the  proceeding  in  proportion  to  their  several 
interests  in  the  real  estate.  There  is  no  provision 
for  the  protection  of  the  fund. 

The  possibilities  of  the  situation  here  should  be 
considered.  Each  son  is  plainly  seized  of  a  life 
estate  in  the  undivided  one-half  of  the  lands. 
Under  the  seventeenth  item  of  the  will  there  is,  in 
effect,  devised  to  each  son  in  addition,  a  one-third 
interest  in  the  qualified  fee  in  the  undivided  one- 
half  of  such  lands,  subject  to  his  life  estate  therein, 
and  a  like  interest  in  the  qualified  fee  in  the  other 
half  of  such  lands  subject  to  his  brother's  life  estate 
therein.  The  widow  also,  under  such  item,  is 
devised  a  one-third  interest  in  the  qualified  fee  in 
each  one-half,  subject  to  the  life  estate  therein. 
As  we  have  said,  should  a  child  be  bom  alive  to 
either  son,  such  event  will  terminate  such  quali- 
fied fee  in  the  undivided  one-half  of  the  lands,  and 
vest  the  contingent  remainder  in  such  child  as  afore- 
said. Should  a  child  be  bom  alive  to  each  son,  a 
like  result  will  follow  as  to  each  half  of  the  real 
estate.  In  speaking  of  the  birth  of  a  child,  or  of  a 
child  bom  alive,  in  this  opinioni  we  intend  to  in- 
clude a  child  in  ventra  $a  mere^  afterwards  bora 
KnoUs  V.  Stearns  (1875),  91  U.  S.  638,  23  L. 
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Ed.  252;  Biggs  v.  McCarty  (1882),  86  Ind.  352,  44 
Anu  Bep.  320;  Carter  y.  White^  101  Am.  St.,  note  p. 
869.  Should  one  son  die,  no  child  having  been  born 
to  him,  and  leaving  his  brother  surviving  him,  such 
event  will  of  course  ta'minate  the  life  estate  of  the 
former,  destroy  the  contingent  remainder  in  the 
half  of  the  lands,  and  ripen  the  qualified  fee  therein 
into  a  fee  simple  absolute,  the  one-third  of  which 
would  thereupon  descend  to  the  hears  of  such  son, 
one-third  thereof  vest  in  the  surviving  brother,  and 
one-third-  in  the  widow,  if  living,  or  descend  to  her 
hears,  if  deceased.  On  the  decease  of  the  other 
brother,  no  child  having  been  bom  to  him,  a  like 
result  would  follow  as  to  the  other  half  of  the  lands. 
Hence,  the  importance  of  safeguarding  the  fund  in 

some  proper  manner.  This  may  be  done  by 
12.   first  paying  the  costs  and  expenses  of  the 

action,  since  such  costs  and  expenses  were 
incurred  for  the  benefit  of  all  persons  interested, 
and  under  the  special  circumst'ances  presented  by 
this  case,  by  the  proper  administration  of  a  trust 
which  necessarily  arises  out  of  the  situation  involving 
the  residue.  Such  trust  should  be  administered  as 
follows:  By  the  loaning  or  investing  of  the  fund 
with  proper  security  until  the  decease  of  a  son. 
During  such  time  the  net  income  should  be  divided 
between  the  two  sons.  On  the  decease  of  a  son,  no 
child  having  been  bom  to  him,  the  on^half  of  such 
residue  should  be  distributed  to  his  heirs  or  legatees, 
to  his  brother,  and  to  the  widow  or  her  heirs  or 
legatees,  as  above  indicated.  If  children  have  been 
bom  alive  to  such  son,  on  his  decease  the  one-half 
of  such  fund  should  be  distributed  to  such  children, 
if  living,  and  to  the  heirs  or  legatees  of  those 
deceased.  A  like  course  should  be  pursued  as  to 
the  other  half  of  the  fund.  See  Ruggles  v.  Tyson 
(1899),  104  Wis.  500,  79  N.  W.  766,  48  L.  R.  A.  808; 
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Noble  V.  CromweU  (1858),  26  Barb.  (N.  Y.)  475; 
Gavin  v.  Curtin^  supra;  Coquillard  v.  CoquiUardy 
(1916),  supra;  Mead  v.  Mitchell^  supra;  Cheesman, 
V,  TTiorne^  supra. 

The  judgment  is  reversed,  with  instruotions  to 
restate  the  first,  second  and  fifth  conclusions  of-  law 
in  harmony  with  this  opinion,  and  to  decree  ac- 
cordingly. 

Note.— Reported  in  113  Ind.  474.  See  under  (1)  40  Cyc  1676; 
(2),  (3)  16  Cyc  602,  603;  40  Cyo  1589-1593;  (4).  (5)  40  Cyo  1564- 
1566;  (6)  30  Cyo  188,  191;  (7)  30  Cyo  201,  202;  (8).  (9)  30  Cyo  170, 
171;  (10)  30  Cyo  308;  (11)  80  Cyc  205,  272;  (12)  30  Cyo  291; 
119  Am.  St.  586. 


Lake  Erie    &  Western   Hailroad    Company  v. 

McCoNKET. 
[No.  9,074.     Filed  June  21, 1916.] 

1.  Apfbal. — Briefs. — Assignment  of  Errors. — Waiver  of  Errors. — 
Such  of  the  assigned  errors  as  are  not  presented  by  the  appellant's 
brief  will  be  deemed  to  have  been  waived,    p.  449. 

2.  ]  Nbw  TniAii. — Motion  for  New  TriaL — Time  for  Filing. — Statute. 
—Under  the  statute  (§587  Bums  1914,  Acts  1913  p.  848)  an  appli- 
cation for  a  new  trial  must  be  fled  within  thirty  days  from  the  time 
when  the  verdict  or  decision  is  rendered,  and  no  question  of  error 
as  to  the  overruling  of  the  application  is  presented  where  it  was 
filed  more  than  thirty  days  after  the  rendition  of  the  verdict. 
p.  449. 

3.  Appeal. — Motion  for  JvdgmerU  on  Interrogatories. — General 
Verdict. — Presum'ption. — In  determining  whether  error  was  com- 
mitted in  overruling  the  motion  for  judgment  on  the  answers  to 
interrogatories,  the  court  will  assume  in  favor  of  the  general  verdict 
that  every  supi>osable  fact  legally  admissible  under  the  issues  was 
proven  in  8upi>ort  of  such  verdict,    p.  450. 

4.  Trial. — Verdict. — Effect  of. — ^Where,  in  an  action  for  damages, 
the  issue  was  presented  by  the  filing  of  an  affirmative  answer  to 
which  there  was  a  reply  of  general  denial,  the  general  verdict  for 
the  plaintiff  is  a  finding  in  favor  of  the  averments  of  the  complaint 
and  against  those  of  the  affirmative  answer  that  are  in  conflict 
with  the  former,    p.  452. 

6.  Trial. — General  Verdict, — Answer  to  Interrogatories. — It  is  the 
duty  of  the  court  to  reconcile  the  answers  to  si)eoial  interrogatories 
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with  the  general  verdiot  if  possible,  and  the  ooort  shoiikl  oonidder 
all  of  the  interrogatories  and  answers  together,  in  eonneotiofi  with 
any  and  all  facts  fisfrorable  to  the  general  verdiot  that  might  have 
been  legally  proven  under  the  issues,  and  if,  when  so  oonsideied, 
thero  IS  a  reasonable  possibility  of  reoondUiation  between  such 
answers  and  the  general  verdict,  the  latter  must  stand,  p.  453. 
&  Cabbibbb. — Actions  for  '  Injuries, — Answers  to  Interrogatories, — 
General  VerdicL — Consistenqf^^-Jn.  an  action  for  damages  for 
personal  injuries  alleged  to  have  been  due  to  the  defendant  com- 
pany's negligence  in  permitting  a  freigjit  truck  to  be  left  on  the 
platform  of  its  passenger  station  m  such  a  position  as  to  fall  or 
roll  against  plaintifr,  who  was  waiting  to  board  a  tram,  the  jury 
answered  interrogatories  to  the  effect  that  the  plaintiff  was  injured 
in  the  place  and  manner  alleged;  that  the.iiresence  of  the  truck  on 
the  platform  was  dangerous;  that  at  the  time  of  the  injury  a  person 
waiting  to  take  passage  on  a  train  was  leaning  against  or  climbing 
upon  the  truck  without  defendant's  knowledge;  and  that  the 
immediate  and  proximate  cause  of  plaintiff's  injiury  was  the  act 
of  such  other  person  in  getting  upon  the  truck,  thus  causing  it  to 
fall  or  roll  against  the  plaintiff.  HM^  that  such  answers  are  not 
necessarily  contradictory  or  inconsistent  with  the  general  ver- 
dict,   p.  454. 

7.  Negugbnciq. — Concurrent  Negligence, — LiabdUy. — It  is  no  de- 
fense to  an  action  for  a  negligent  injury  that  the  negligence  of  a 
third  i>erson  contributed  to  cause  the  injury,  if  the  negligence  of 
the  defendant  was  the  efficient  cause,  as  the  fact  that  some  other 
cause  oi>erates  concurrently  with  his  negligence  in  the  production 
of  the  injury  does  not  relieve  the  defendant  from  liability,    p.  455. 

8.  Trial. — Form  of  Interrogatories, — Conclusion. — ^In  an  action 
against  a  carrier  for  injury  caused  by  plaintiff  being  struck  by  a 
freight  truck,  and  an  interrogatory  requiring  the  jury  to  answer 
as  to  whether  the  act  of  another  person  in  climbing  ui>on  a  truck, 
causing  it  to  fall  against  the  plaintiff  'Vas  the  immediate  and 
proximate  cause  of  the  plaintiff's  injury"  was  improper,  since  it 
calls  for  an  answer  involving  the  legal  definition  of  the  term '^roxi^ 
mate  cause",  and  hence  calls  for  a  conclusion,    p.  456. 

From  Henry  Circuit  Court;  Ed  Jacfcson,  Judge. 

Action  by  Minnie  McConkey  against  ^he  Lake 
Erie  and  Western  Railroad  Company,  From  a 
judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

John  B.  Cockrum,  W,  G.  Butler^  Bundy  &  Jones 
and  John  L.  Rupe^  lor  appellant. 
Forkner  &  Forkner^  for  appellee. 
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HoTTEL,  P.  J. — This  is  an  appeal  from  a  judg- 
ment for  appellee  for  $1,000,  in  a  suit  brought  by 
her  to  recover  damages  for  injuries  alleged  to  have 
been  caused  by  appellant  negligently  permitting  one 
of  its  freight  trucks  to  be  left  on  its  platform  in 
such  position  and  at  a  place  where  it  rolled  out  and 
struck  appellee,  when  she  was  on  such  platform 
to  take  passage  on  one  of  appellant's  trains.  Five 
errors  are  assigned  in  this  court,  but  as 
only  two  of  them  are  presented  by  appellant's 
brief,    the    others  will  be    deemed    waived. 

1.  Kemery  v.  Zeigler  (1915),  184  Ind.  144,  109 
N.E.  774;  Palmer  v.  Beall  (1915),  60  Ind. 

App.  208,  110  N.  E.  218,  and  cases  cited.  The 
errors  presented  are  those  which  challenge  the 
action  of  the  trial  court  in  overruling  appellant's 
motion  for  judgment  on  the  answers  to  interroga- 
tories, and  its  motion  for  new  trial.  The  verdict 
on  which  the  Judgment  appealed  from  rests 
was  returned  May  20,  1914.  The  motion  for 
a  new  trial  was  not  filed  until  July  1,  1914, 

2.  and  more  than  thirty  days  after  the  verdict 
was  rendered.    Section  587  Bums  1914,  Acts 

1913  p.  848,  provides:  "The  application  for  a  new 
trial  may  be  made  at  any  time  within  thirty  (30) 
days  from  the  time  when  the  verdict  or  decision 
is  rendered  *  *  *  and  not  afterwards.''  In 
construing  this  provision  of  the  statute,  the 
Supreme  Court  in  the  case  of  Talbot  v.  Meyer  (1915), 
83  Ind.  585,  109  N.  E.  841,  842,  said:  "This  act 
positively  fixes  the  time  for  the  filing  of  a  motion 
for  a  new  trial  within  thirty  (30)  days  from 
the  rendition  of  the  verdict,  and  emphatically 
declares  that  it  shall  not  be  filed  afterwards."  See 
also  Acme  White  Lead^  etc.^  Works  v.  Indiana 
Wagon  Co.  (1916),  61  Ind.  App.  644,  112  N.E.  392. 
Vol.  62—29 
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The  only  question  remaining  is  the  ruling  on  ap- 
pellant's motion  for  judgment  on  the  answers  to 
interrogatories.  Such  interrogatories  and  answers 
are  as  follows:  "1.  Was  the  plaintiff's  injxuy  for 
which  she  8ues  in  this  cause  caused  by  her  being 
struck  by  a  truck  on  the  platform  of  defendant's 
station,  at  Cambridge  City,  Indiana,  June  30, 
1912?     Answer.    Yes." 

''2.  Was  there  at  the  time  the  truck  fell  and 
struck  plaintiff's  leg  a  man  by  name  of  Shook 
climbing  upon  or  sitting  or  leaning  with  his  whole 
body  upon  the  truck?    Answer.    Yes.' 

'^3.  Was  the  man  Shook  on  the  truck  a  man 
waiting  to  take  passage  on  same  train  with  plain- 
tiff?  Answer.    Yes." 

"4.  Was  the  man  upon  the  truck  an  employe  or 
in  any  relation  with  the  defendantexcept  that  he 
was  waiting  as  a  passenger  to  take  passage  on  the 
train?   Answer.    No." 

"5.  Did  any  employe  of  defendant  give  any 
direction  to  the  man  Shook  to  get  upon  the  truck 
or  have  any  knowledge  of  his  being  upon  it  prior 
to  the  accident?    Answer.    No." 

"6.  Would  the  presence  or  position  of  the  truck 
have  constituted  any  danger  on  the  platform  but 
for  the  act  of  Shook  in  climbing  upon  it?  Answer. 
Yes." 

"7.  Was  the  immediate  and  proximate  cause  of 
the  plaintiff's  injury  the  act  of  the  man  Shook 
getting  upon  the  truck,  causing  it  to  fall  and  with 
the  weight  of  his  body  roll  against  the  plaintiff's 
leg?   Answer.    Yes." 

In  determining  whether  error  was  committed  by 
the  trial  court  in  overruling  the  motion  for  judg- 
ment on  these  answers,  this  court  will  assume 

3.     in  favor  of  the  general  verdict  that  every 

supposable  fact  legally  admissible  under  the 

issues  was  proven  in   support    of    such    verdict. 
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Meyers  v.  Winona^  etc.^  B.  Co.  (Idl4),  68  Ind. 
App.  616,  106  N.  E.  377;  Chicago,  etc.,  R.  Co.  v. 
Dinius  (1913),  180  Ind.  596,  103  N.  E.  652.. 
That  we  may  know  what  might  have  been  proven, 
we  must  look  to  the  issues  tendered  by  the  plead- 
ings. The  averments  of  the  amended  complaint 
on  which  the  cause  was  tried,  affecting  the  questions 
presented  by  such  answers  to  interrogatories,  show 
that  appellee  had  piurchased  a  ticket  entitling  her 
to  passage  on  one  of  appellant's  trains,  and  hence 
had  created  between  herself  and  appellant  the 
relation  of  carrier  and  passenger;  that  after  pur- 
chasing her  ticket  she  started  from  the  ticket  office 
to  the  proper  place  to  take  her  train;  that  she  travel- 
ed the  usual  and  ordinary  course  in  going  to  the 
train  and  while  so  doing,  and  just  after  walking 
out  of  the  door  on  the  platform,  ^'she  was  struck 
by  a  freight  truck  which  was  carelessly  and  negli- 
gently permitted  by  the  servants  and  employes  of 
appellant  to  stand  against  the  wall,  immediately 
east  of  the  door  of  the  waiting  room,  which  then 
and  there  rolled  out  from  said  waU  against  appellee" 
and  injured  her;  that  such  truck  "was  USed  in 
wheeling  and  transporting  freight  on  the  platform 
in  that  part  of  the  station  used  for  freight  purposes"; 
that  some  time  prior  to  the  time  appellee  walked 
out  of  the  door  of  the  waiting  room  the  servants  and 
agents  of  appellant  had  carelessly  and  negligently 
leaned  such  truck  against  the  side  of  the  station, 
just  east  of  the  door  in  such  a  way  that  the  same 
would  be  liable  to  roll  out  upon  the  platform  and 
strike  a  passenger  walking  thereon,  "and  this  plain- 
tiff expressly  charges  that  said  defendant  company 
was  negligent  in  placing  said  freight  truck  upon  said 
platform  in  the  manner  aforesaid,  and  that  the  placing 
of  said  truck  as  aforesaid  was  the  proximate  cause  of 
this  plaintijSTs  said  injuriesJ^ 


452  AFPEUATE  CX)URT  OF  INDIANA* 

Lake  Erie,  etc,  K  Go.  v.  BAoCoolny— CE2  Ind.  Afvp.  447. 

In  addition  to  a  general  denial,  appellant  filed 
an  aflSrmative  answer  in  which  it  admits  its  cw- 
.porate  existence,  its  business,  etc.,  and  avers  in 
substance  that  it  had  a  small  oidinary  baggage 
truck  of  standard  make,  desciibiiig  it  in  detail, 
whidi  was  being  used  in  the  regular  buoness  of  the 
company  on  said  day;  that  the  agent  of  the  com- 
pany using  such  truck  leaned  it  against  the  depot 
building  in  a  careful  maimer,  and  so  that  it  would 
constitute  no  danger  whatever  to  passengers  or  any 
one  on  the  platform;  that  while  it  was  so  standing 
or  leaning  against  the  building  a  Mr.  Shook,  who 
was  f ortynseven  years  of  age  and  a  wholly  responsible 
agent,  not  in  the  employ  of  api>ellant,  was  upon  the 
depot  platform  of  his  own  volition  as  anidler,  having 
no  business  or  relation  whatever  with  appellant;  that 
the  agents  of  appellant  had  no  knowledge  of  Shock's 
presence;  that  Shook,  of  his  own  volition,  without 
any  direction  of  any  agent  of  appellant,  and  with- 
out the  knowledge  of  such  agent,  but  simply  as  a 
meddler,  climbed  ui>on  the  truck  as  it  leaned  against 
the  building,  with  his  feet  resting  upon  the  iron 
guard  Ut  the  end  thereof  next  to  the  floor  of  the 
platform  and  just  above  the  wheels,  and  leaned  his 
body  back  against  the  truck,  and  while  so  situated, 
by  motion  of  his  body,  caused  the  truck  to  slip  and 
the  wheels  thereof  to  move  forward,  and  caus^  the 
truck  with  the  weight  of  his  body  thereon  to  strike 
api>ellee  as  described  in  the  complaint;  that  the  in- 
jury occurred  wholly  as  stated  herein  and  not 
otherwise.  To  this  affirmative  answer  there  was  a 
reply  in  general  deniaL  The  verdict  is  a  finding 
in  favor  of  the  averments  of  the  complaint 

4.  and  against  those  of  the  affirmative  answer 
that  are  in  confiict  with  the  former. 

Api>ellant's  contention  that  judgment  should 
have  been  rendered  on  said  answers  to  interroga- 
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tories  is  based  mainly  on  the  answer  to  interroga- 
tory No.  7.  It  is  insisted  in  effect  that  this  answer 
shows  that  the  immediate  and  proximate  cause  of 
appellee's  injury  was  the  act  of  Shook,  and  that 
appellant's  act,  even  if  negligent,  only  created  a 
condition;  that  an  intervening  responsible  agent 
broke  the  line  of  causation  between  such  condition 
and  appellee's  injury.  As  applicable  to  this 
contention  this  court  in  the  case  of  Cleveland^ 
etc.,  R.  Co.  V.  Clark  (1912),  61  Ind.  App.  392,  403, 
404,  97  N.  E.  822,  827,  said;  "If  the  agency  inter- 
vening was  one  over  which  the  original  tort  feasor 
had  no  control,  and  which  was  not  put  in  motion 
by  the  original  wrongful  act;  and  if  the  character 
of  the  intervening  agent,  and  the  manner  of  the 
intervention,  were  such  as,  imder  the  circum- 
stances, could  not  reasonably  have  been  expected 
to  occur  in  the  ordinary  course  of  nature  and  ac- 
cording to  common  experience,  then  such  inde- 
pendent agency  so  intervening  will  be  treated  as 
the  sole  proximate  cause,  and  the  original  wrongful 
act  will  be  treated  as  only  a  condition." 

If  by  interrogatory  No.  7  it  was  desired  to  fore- 
close and  conclusively  settle  the  question  of  the  sole 
cause  of  appellee's  injury,  the  propoimder  thereof 
was  unfortimate  in  the  selection  of  the  language 
employed  for  such  purpose.  If  the  jury  had  in 
fact  been  asked  if  it  f oimd  that  Shock's  act  was  the 
sole  cause  of  appellee's  injury,  and  in  response  had 
answered,  "Tes",  a  very  different  question  would 
have  been  presented  for  our  consideration  from  that 
which  is  now  presented  by  the  record.  As  above 
indicated,  it  is  the  duty  of  the  court  to 

5.    reconcile    such    answers    with    the    general 

verdict  if  possible,  and  to  such  end  the  court 

should  not  single  out  a  particular  interrogatory 

and  answer,  and  consider  it  separate  and  apart 


454  APPELLATE  COURT  OP  INDIANA. 

Lake  Erie,  etc.,  R.  Co.  v,  McConkey— €2  Ind.  App.  447. 

from  the  others,  but  should  consider  all  of  the 
interrogatories  and  answers  together,  in  conneo- 
tion  with  any  and  all  facts  favorable  to  the  general 
verdict  that  might  have  been  legally  proven  under 
the  issues,  and  if,  when  so  considered,  there  is  a 
reasonable  possibility  of  reconciliation  between 
such  answers  and  the  general  verdict,  the  latter 
must  stand.  Applying  this  test  to  the  interroga- 
tories and  answers,  supra^  it  seems  to  us 
6.  there  is  little  ground  for  appellant's  con- 
tention that  the  general  verdict  must  fall 
before  thenu  There  is  no  finding  by  the  jury  that 
Shook  caused  the  truck  to  fall,  or  that  such  acts 
were  the  8o26  proximate  cause  of  appellee's  injury; 
and,  in  any  event,  appellant  might  have  reasonably 
foreseen  and  anticipated  that  its  truck,  left  in  the 
position  it  was,  would  be,  or  by  the  unintentional 
movement  or  act  of  some  third  person,  might  be- 
come a  menace  to  the  life  and  limb  of  passengers 
on  its  platform.  By  answer  to  interrogatory  No.  6, 
the  jury  expressly  finds  that  the  presence  or  position 
of  the  truck  on  the  platform  constituted  a  danger 
independent  of  the  act  of  Shook  in  climbing  on  it, 
and  the  general  verdict  is  a  finding  that  appellant 
was  guilty  of  the  negligent  act  charged  in  the  com- 
plaint and  that  such  act  was  an  original  proximate 
cause  of  appellee's  injury.  The  answer  to  No.  7, 
when  read  in  the  light  of  such  other  answer  and  facts 
is  no  more  than  a  finding  that  Shock's  act  was  also 
a  cause,  proximate  in  character,  and  immediate  in 
point  of  time,  which  concurred  with  the  original 
cause  in  producing  appellee's  injury;  that  the 
injury  was  the  result  of  a  combination  of  said  causes 
concurring  at  the  time  of  the  injury,  each  operating 
to  produce  it,  and  without  either  it  would  not  have 
resulted.     Such  being  the  possible  effect  of  said 
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answers,  they  are  not  necessarily  contradictory  to, 
or  inconsistent  with,  the  general  verdict. 

''It  is  no  defense  in  an  action  for  a  negligent 

injury,  that  the  negligence  of  a  third  person,  or  an 

inevitable  accident,  or  an  inanimate  thing, 

7.  contributed  to  cause  the  injury  of  the  plain- 
tiff, if  the  negligence  of  the  defendant  was  an 
efficient  cause  of  the  injury.  *  *  *  In  such  cases, 
the  fact  that  some  other  cause  operates  with  the 
negligence  of  the  defendant  in  producing  the 
injury,  does  not  relieve  the  defendant  from  liability. 
*  *  *  His  original  wrong,  concurring  with  some 
other  cause  and  both  operating  proximately,  at 
the  same  time  in  the  production  of  the  injury,  he 
is  liable  to  respond  in  damages  whether  the  other 
cause  was  a  guilty  or  innocent  one.  In  cases  of  this 
character  the  negligence  of  two  independent  persons 
may  concurrently  result  in  injury  to  a  third,  in  which 
event  the  injured  party  may  maintain  his  action 
against  either  or  both  of  the  negligent  parties.''  16 
Am.  and  Eng.  Ency.  Law  440-443;  Louisville ^  ete., 
Ferry  Co.  v.  Nolan  (1893),  135  Ind.  60,  67,  34  N.  E. 
710.  See,  also.  Belt  Railroad^  etc.^  Co.  v.  McClain 
(1914), 68  Ind.  App.  171, 106  N.  E.  742;  Indianapolis, 
etc.,  R.  Co.  V.  Waddington  (1907),  169  Ind.  448, 
463, 82  N.  E.  1030;  Baltimore,  etc.,  R.  Co.  v.  Kleespies 
(1906),  39  Ind.  App.  151,  164,  76  N.  E.  1015,  78 
N.  E.  252;  Anderson  v.  Evansville,  etc.,  Ass*n  (1911), 
49  Ind.  App.  403,  97  N.  E.  445;  3,  8  Thompson, 
Negligence  (2d  ed.)  §2779.  U^der  these  authori- 
ties, appellant  was  not  relieved  from  liability  herein 
by  reason  of  Shock's  act,  though  it  concurred  with 
appellant's  negligence  in  producing  the  injuries  for 
which  the  action  herein  was  brought,  and  the 
judgment  appealed  from  rendered. 

By  our  disposition,  supra^  of  the  question  pre- 
sented by  the  ruling  on  appellant's  said  motion  for 


456  AFPEUATE  OOUBT  OF  INDIANA. 


Robinacm  v.  Homer— 02  IncL  App.  456. 

judgment,  while  we  have  assumed  and  treated  inter- 
rogatoiy  No.  7  as  though  it  were  a  proper 

8.  interrogatoiyy  we  have  not  thereby  intend- 
ed to  hold  that  it  was  proper  in  fact.  It  is 
insisted  by  appellee  that  the  interrogatory  is  im- 
proper because  it  calls  for.  a  legal  conclusioiL  It  is 
true  that  an  answer  to  such  interrogatory -to  be 
correct  and  proper,  within  the  meaning  of  the  law, 
would  involve  the  knowledge  and  application  of  the 
legal  definition  of  proximate  cause,  and  hence  in- 
volves a  legal  condusioiL  Dodge  Mfg.  Co.  v. 
Kronewitter  (1914),  57  Ind.  App.  190,  199-200,  104 
N-  E.  99;  Terre  HatUe,  etc.^  Traction  Co.  v.  Hunter 
(1916),62  Ind^App.  399,111  N.E.  344, 350;  iSroutAem 
R.  Co.  Y.  Vtz  (1912),  62  Ind.  App.  270, 275-277, 98 
N.  E.  375. 

No  reversible  error  being  shown  the  judgment 
below  is  affirmed. 

Note. — ^Reported  in  113  N.  E.  24.  Effect  ol  oonomring  negligeiioe 
ai  a  tiiird  person  npon  the  liability  of  one  mied  for  negligently  <<M»gmg 
injiny,  17  L.  K  A.  33;  29  Cyc  497.  Duties  of  laiboad  oompanieB 
as  to  stations,  platforms  and  apioocushes,  29  Am,  St.  55.  See  under 
(6)38Cycl927,1930. 


Robinson  v.  Hobneb. 

[No.  8,944.    Filed  June  2%  19ia] 

1.  Appbal. — Briefa. — QuuUons  Presented. — Where  appellant's  brief 
fails  to  comply  with  Rule  22,  dause  5,  of  the  Saprame  and  Appellate 
Courts  requiring  ''a  oondse  statement  of  so  much  of  the  reoord  as 
presents  every  enrar  and  ezoeption  relied  on",  but  does  set  oat  the 
motion  for  a  new  trial,  containing  the  grounds  assigned  therefor, 
and  under  the  ''Points  and  Authorities"  the  bijef  states  several 
abstract  propositions  of  law  without  attempting  to  apply  them,  as 
the  nde  of  the  court  provides,  to  any  particular  ruling  of  the  trial 
court,  except  to  state  that  the  decision  of  the  court  is  not  sustained 
by  sufficient  evidence,  the  sufficien<7  of  the  evidence  is  the  only 
question  presented  for  consideration,    p.  458. 

2.  Appeai^ — Review.'^iuesHans  of  PacL — Confiiding  Bndenee. — 
While  §096  Bums  1914,  Acts  1903  p.  341,  requires  the  Supnoie 
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and  Api)eIIate  Courts  to  consider  and  weigh  the  evidence,  if  re- 
quired by  the  assignment  of  errora,  yet,  where  the  evidence  is  in 
part  oral  and  there  is  a  conflict  therein,  it  will  not  be  weighed  by 
the  reviewing  court,    p.  459. 

From  Tippecanoe  Superior  Court;  Isiuic  B. 
Schoanaver^  Special  Judge. 

Action  by  Alfred  C.  Robinson  against  Cornelius 
M.  Homer.  From  a  judgment  for  defendant,  the 
plaintiff  appeals.    Affirmed. 

C.  Robert  PoUard,  Charles  B.  Pollard^  Charles  E. 

« 

Thompson  and  Charles  V.  Mc Adams ^  for  appellant. 
Stuartj  Hammond  &  Sims  and  Emory  B.  Sellers^ 
for  appellee. 

McNxTTT,  J. — This  is  a  second  appeal  of  this 
case.  The  action  was  begun  in  the  White  Circuit 
Court  in  the  September  term,  1904,  and  the  venue 
changed  to  the  court  below.  Appellant  withdrew 
his  first  paragraph  of  complaint,  and  a  demurrer 
was  sustained  to  each  of  the  remaining  two  para- 
graphs. By  leave  of  court,  the  plaintiff  filed  what 
is  termed  a  second  amended  third  paragraph  of 
complaint,  to  which  a  demurrer  was  sustained. 
Thereupon  appellant  refused  to  plead  further,  and 
elected  to  stand  upon  the  second  paragraph  and  the 
second  amended  third  paragraph  of  his  complaint. 
Judgment  was  rendered  against  appellant  from 
which  he  appealed  to  this  court.  The  cause  was 
transferred  to  the  Supreme  Court,  which  held  that 
the  lower  court  erred  in  sustaining  the  demurrer 
to  each  of  said  paragraphs,  holding  that  each  of 
said  paragraphs  stated  a  cause  of  action  against 
appellee,  the  court  saying:  "The  character  of  this 
action  and  the  theory  upon  which  the  complaint 
proceeds  is  a  suit  in  equity  by  one  partner  to  com- 
pel his  co-partner  to  account.  We  think  that  each 
of  the  paragraphs  to  which  a  demurrer  'was  sus- 
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tained  was  sufficient  in  facts  to  put  appellee  upon 
his  answer,  and  that  the  court  therefore  erred  in 
sustaining  a  demurrer  thereto."  Robinson  v. 
Horner  (1911),  176  Ind.  226,  234,  95  N.  E.  561. 

To  this  complaint  appellee  filed  an  answer  in  two 
paragraphs:  (1)  A  general  denial;  (2)  an  answer 
of  settlement  of  the  affairs  of  the  partnership,  and 
a  payment  by  appellee  to  appellant  of  the  full 
amount  of  plaintiff's  interest  in  said  partnership 
business  before  the  bringing  of  this  action.  The 
issues  were  closed  by  a  reply  by  appellant  to  the 
second  paragraph  of  answer  in  general  denial. 

Appellant  assigns  in  this  court  two  errors,  one  of 

which  is  the  overruling  of  his  motion  for  a  new  trial. 

Appellant   has   no   heading   of,    "A   concise 

1.  statement  of  so  much  of  the  record  as  pre- 
sents every  error  and  exception  reUed  on," 
in  his  brief,  as  provided  by  clause  5,  Rule  22,  of  this 
court,  but  he  does  set  out  his  motion  for  a  new  trial, 
which  contains  separate  grounds  or  reasons  therefor. 
In  that  part  of  his  brief  \mder  "Points  and  Author- 
ities", appellant  states  seven  abstract  legal  proposi- 
tions, which  may  have  some  application  to  one  or 
more  of  the  rulings  assigned  as  error,  and  intended 
to  be  relied  on  for  a  reversal;  but  no  attempt  is 
made  to  apply  any  particular  one  of  the  many  as- 
signed, as  a  cause  for  a  new  trial,  except  possibly 
"that  the  decision  of  the  court  is  not  sustained  by 
sufficient  evidence.*'  "Mere  abstract  statements  of 
law  or  fact,  or  both,  unless  applied  specifically  to 
some  particular  ruling  or  action  of  the  court,  al- 
though contained  in  appellant's  statement  of  points, 
present  no  question."  Chicago^  etc.^  R.  Co.  v. 
Dinius  (1913),  180  Ind.  596,  627,  103  N.  E.  652; 
Leach  v.  State  (1911),  177  Ind.  234,  97  N.  E.  792; 
Pittsburgh  J  etc.y  R.  Co.  v.  Lightheiser  (1906),  168 
Ind.  438,  78  N.  E.  1033;  Inland  Steel  Co.  v.  Smith 
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(1906),  168  Ind.  245,  80  N.  E.  538;  Weidenhamer 
V.  State  (1913),  181  Ind.  349,  103  N.  E.  413,  104 
N.  E.  577,  and  cases  there  cited;  Palmer  v.  Beall 
(1915),  60  Ind.  App.  208,  110  N.  E.  218,  and  author- 
ities cited.  Under  said  authorities,  we  must  hold 
that  the  only  question  presented  by  appellant's 
brief  is  the  one  challenging  the  sufficiency  of  the 
evidence  to  support  the  decision  of  the  trial  court. 

Appellee  has  filed  a  motion  to  dismiss  this  appeal 
because  of  the  failure  of  appellant  to  comply  with 
the  first  and  fifth  clauses  of  Rule  22  of  the  rules  of 
this  court  in  the  preparation  of  his  brief:  First,  in 
failing  to  state  the  nature  of  the  action;  and,  second, 
in  failing  to  refer  in  his  points  and  authorities  to  a 
point  or  question  arising  in  this  case.  This  motion 
was  filed  on  August  8,  1914.  Action  on  the  motion 
was  by  this  court  postponed  until  final  hearing. 
Appellant  has  taken  no  steps  to  file  a  brief  pre- 
senting other  questions  involved  in  his  assignment 
of  errors.  We  are  of  the  opinion  that  appellant 
has,  in  substance,  stated  the  nature  of  the  action  in 
his  brief,  but  as  heretofore  stated,  has  made  only 
one  point,  which  he  assigns  in  support  of  his  motion 
for  a  new  trial,  namely,  that  the  decision  of  the 
court  is  not  sustained  by  sufficient  evidence. 

Appellant  earnestly  insists  that  it  becomes  the 

duty  of  this  court  to  weigh  the  evidence  introduced 

in  this  case  as  provided  by  the  Acts  of  1903 

2.  (Acts  1903  p.  341,  §698  Bums  1914)  which 
reads:  "In  all  cases  not  now  or  hereafter 
triable  by  a  jury,  the  supreme  and  appellate  coxu-ts 
shall,  if  required  by  the  assignment  of  errors,  care- 
fully consider  and  weigh  the  evidence  and  admis- 
sions heard  on  the  trial  when  the  same  is  made  to 
appear  by  a  bill  of  exceptions  setting  forth  all  the 
evidence  given  in  the  cause,  and  if  on  such  appeal 
it  appears  from  all  the  evidence  and  admissions 
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that  the  judgment  appealed  from  is  not  tairly  sup- 
ported by,  or  is  dearly  against,  the  weight  of  the 
evidence,  it  shall  be  the  duty  of  the  court  to  award 
judgment  according  to  the  clear  weight  of  the  evi- 
dence, and  affirm  the  judgment  or  return  said 
cause  to  the  trial  court  with  instructions  to  modify 
the  judgment  or  to  grant  a  new  trial;  or  to  enter 
such  other  judgment  or  decree  as  to  such  court  of 
appeal  may  seem  right  and  proper  upon  the  whole 
case."  This  case  comes  within  the  provisions  of 
said  section  of  the  statute.  There  are  many  deci- 
sions of  the  Supreme  Court  construing  said  sectioi|, 
and  it  has  been  decided  that  where  the  evidence  is 
in  part  oral,  and  there  is  a  conflict  in  such  evidence, 
this  court  will  not  weigh  the  evidence.  Parkiaon 
V.  Thompson  (1904),  164  Ind.  609,  73  N.  E.  109, 
3  Ann.  Cas.  677;  Hudelaon  v.  Hudelson  (1906),  164 
Ind.  694,  74  N.  E.  504 ;  Berkey,  Gdn.  v.  Rensherger 
(1911),  49  Ind.  App.  226,  96  N.  E.  32.  A  consider- 
able part  of  the  evidence  upon  which  the  decision 
of  the  trial  court  in  this  case  was  based  was  oral, 
and  under  said  authorities  we  cannot  weigh  the 
evidence.  It  follows  that  the  judgment  must  be 
affirmed 

Judgment  affirmed. 

Note.— Reported  in  113  N.  £.  10. 


QlBSON  ET  AL.  V.  BrOWN  ET  AL. 

[No.  8,504.   Filed  December  17, 1915.   Rehearing  denied  June  2, 1916. 

Transfer  denied  June  23,  1916.] 

1.  Wills. — ConHruction. — Estate  Devised. — Words  of  Inheritance. — 
A  devise  of  real  estate  in  general  terms,  unacoompanied  by  words 
of  inheritance  or  other  language  defining  the  quantity  of  the  estate 
to  be  taken  by  the  devisee,  creates  only  a  life  estate  under  the  rule 
of  the  common  law  which  is  in  force  in  this  state,  but  any  additional 
language  in  the  will  indicating  an  intention  to  devise  a  fee  simple 
willbegiveneffect.      pp.  466, 473. 

2.  Wills. — Construction, — Bequest  of  Personally, — Estate  Granted, 
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— ^A  bequest  of  personal  proi>erty  in  general  terms,  under  both  the 
common  law  and  the  rule  in  this  state,  is  sufficient  td  give  an 
absolute  title,    pp.  466, 473. 

3.  Wills. — C(m8trucli(m,--^ener<d  Dense  of  Realty. — Estate  Grants 
ed. — ^A  general  devise  of  real  estate,  coupled  with  a  general  bequest 
of  i)ersonal  property,  is  sufficient  to  indicate  an  intention  to  devise 
the  land  in  fee.    pp.  466, 474. 

4.  Wills. — Construction, — Rules. — Intention  of  Testator. — ^In  con- 
struing a  will,  rules  of  construction,  as  distinguished  from  absolute 
rules  of  law,  must  yield  to  the  intention  of  the  testator  when  ex- 
pressed or  otherwise  ascertained  in  a  proper  manner,    p.  466. 

5.  Trusts. — Nominal  TrtMte.—iSto^tite.— Under  §4024  Bums  1914, 
§2981  R.  S.  1881,  a  devise  to  a  trustee,  whose  title  is  only  nominal 
and  who  has  no  power  of  disposition  or  management  of  the  lands 
devised  is  void  as  to  the  trustee  and  is  to  be  deemed  a  direct 
conveyance  to  the  beneficiary,    p.  468. 

6.  Wills. — Construction. — Partial  Intestacy. — ^The  fact  that  a 
person  makes  a  will  is  some  evidence  of.  a  purpose  to  dispose  of  hia 
entire  estate,  and,  therefore,  a  construction  that  will  result  in 
partial  intestacy  is  to  be  avoided,  unless  the  language  of  the  will 
comi)els  such  construction,    p.  469. 

7.  Estates. — I4fe  Estate. — Tenant  a  Trustee. — ^A  life  tenant  is  a 
trustee  for  the  remainderman  in  the  sense  that  he  must  exercise 
reasonable  inrecautions  to  preserve  the  property  intact  for  trans- 
mission to  the  remainderman  at  the  termination  of  the  life  estate, 
and  he  may  not  injure  or  dispose  of  it  to  his  detriment,    p.  470. 

8.  WiLiA.— Construction. — Disinheritance  of  Heir. — ^A  will  should 
not  be  so  construed  as  to  disinherit  an  heir  unless  such  be  the  plain 
intention  of  the  testator  as  gathered  therefrom,    p.  471. 

9.  WihLB.— Construction. — Estates  Devised. — Where  a  will,  after 
directing  that  the  testator's  personal  debts,  funeral  expenses,  etc., 
be  paid  from  personalty,  provided  that  the  widow  take  a  life  estate 
in  the  residue,  both  real  and  personal,  and  that  at  her  death  an 
equal  division  be  made  between  a  daughter  and  a  son,  designating 
the  portion  of  the  land  the  son  should  take,  and  providing  that  it 
be  held  by  him  not  in  fee  simple,  but  in  trust  for  the  heirs  of  hia 
body,  held  that,  subject  to  the  right  of  the  testator's  widow 
therein,  the  son  took  a  life  estate  with  the  remainder  to  the 
heirs  of  his  body,  or  an  estate  in  fee  tail,  independent  of  §3994 
Bums  1914,  §2958  R.  S.  1881,  abolishing  estates  tail.    p.  471. 

10.  Wills. — Estates  Tail. — Statutory  ModifijcaHon  to  Fee  Simple. — 
Under  §3994  Bums  1914,  §2958  R.  S.  1881,  providing  that  estates 
tail  are  abolished,  and  any  estate  which,  according  to  the  common 
law,  would  be  adjudged  a  fee  tail  shall  hereafter  be  adjudged  a 
fee  simple,  and  if  no  valid  remainder  be  limited  thereon  shall  be 
a  fee  simple  absolute,  where  a  testator  devised  an  estate  in  fee 
tail  to  a  son,  the  estate  granted  by  the  will,  by  reason  of  the  statute, 
became  an  estate  in  fee  simple  in  such  son.    p.  472. 
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From  Steuben  Circuit  Court;  Louis  B.  Ewbank^ 
Special  Judge. 

• 

Action  by  Hazel  L.  Gibson  and  others  against 
Harry  C.  Brown  and  another.  From  a  judgment 
for  defendants,  the  plaintiffs  appeal.    Affirmed. 

Bratton  &  HeckerUively  and  Brown  &  Carlin^  for 
appellants. 

A.  C.  Wood  J  Best  &  Y  otter  and  Hvbhell^  Mclnemy^ 
Mclnemy  &  Yeagley^  for  appellees. 

Caldwell,  J. — ^Appellees  joined  in  a  demurrer  to 
appellant  Hazel  L.  Gibson's  amended  complaint, 
and  also  to  the  respective  cross-complaints  of  the 
other  appellants,  Weir  W.,  Gladys  Rena  and  Or- 
ville  W,  McMillan.  The  demurrer  to  each  plead- 
ing was  sustained,  and  appellants  refusing  to  plead 
over,  judgment  was  rendered  against  them,  from 
which  they  appeal,  each  assigning  error  on  the 
sustaining  of  the  demurrer  to  his  pleading. 

A  review  of  the  rulings  of  the  court  involves  a 
construction  of  the  last  will  and  testament  of 
Woster  McMillan,  in  its  relation  to  the  natiu'e  of 
the  estate  in  lands  thereby  created  in  his  son, 
Alonzo  C.  McMillan,  The  complaint  and  cross- 
complaints  to  which  demurrers  were  sustained  are 
practically  identical  in  facts  alleged,  and  are  sub- 
stantially as  follows:  Woster  McMillan  died  testate 
in  Steuben  County,  in  February,  1881,  the  owner 
in  fee  of  the  southeast  quarter  of  section  13,  township 
36  north,  range  13  east  in  said  county.  He  left 
surviving  him  as  his  only  heirs  at  law  his  widow, 
Mary  McMillan,  and  his  children,  Mary  E.  Van 
Auken  and  Alonzo  C.  McMillan,  who  were  also 
the  children  of  Mary  McMillan,  his  widow.  His 
last  will,  omitting  introductory  and  concluding 
matter,  is  as  follows: 
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"I  desire  all  funeral  expenses  and  doctor 
bills  to  be  paid  from  my  personal  property,  all 
other  demands  are  then  to  be  paid  in  full.  My 
accounts  and  debts  are  very  few  and  I  desire  to 
have  them  all  honorably  and  fully  settled. 

''The  residue,  both  real  and  personal  shall 
become  the  property  of  my  companion,  my 
kind,  loving,  faithful  wife,  Mary  McMillan,  for 
the  term  of  her  natural  life.  At  her  death,  I 
desire  an  equal  division  to  be  made  of  it  between 
my  daughter,  Mary  E.  Van  Auken,  and  my  son, 
Alonzo  C.  McMillan,  and  it  is  my  desire  further 
that  the  portion  of  realty  that  shall  fall  to  the 
aforesaid  Alonzo  C.  McMillan,  shall  consist 
of  the  west  80  of  the  southeast  quarter  of  sec- 
tion thirteen  (13)  N.  Range  13  east  Tp.  36, 
and  that  it  shaU  be  held  by  him  not  in  fee  simple, 
but  in  trust  for  the  heirs  of  his  body.  I  desire 
this  land  to  be  divided  by  even  acres  without 
regard  to  cash  value. 

"I  desire  no  litigation  after  my  death  with 
regard  to  the  disposition  of  my  property,  and 
should  any  of  the  heirs  and  legatees  under  this 
wiU  begin  such  proceedings,  then  that  one  shall 
forfeit  all  claims  whatsoever,  and  not  receive 
any  benefit  from  any  part  of  my  estate.*' 

It  is  further  alleged  that  the  widow,  by  regular 
proceedings,  elected  to  take  the  provisions  made 
for  her  by  statute  rather  than  imder  her  husband's 
will.  Thereafter  at  the  September  term,  1882,  of 
the  Steuben  Circuit  Court,  she,  as  sole  plaintiff, 
filed  her  complaint  for  the  partition  of  the  lands  of 
which  her  husband  died  the  owner,  alleging  in  effect 
that  she  and  her  two  children  were  the  owners  of 
such  lands  in  equal  parts  in  fee  simple  as  tenants  in 
common.  She  named  as  the  only  defendants  to  the 
proceeding,  Mary  E.  Van  Auken  and  husband  and 
Alonzo  C.  McMillan  and  wife.  The  parties  to  this 
appeal  were  not  parties  to  that  proceeding.  The 
action  for  partition  resulted  in  a  judgment  that  the 
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parties  were  the  owners  of  the  lands  as  alleged,  and 
decreeing  partition,  whereupon  there  was  set  off  to 
Alonzo'  C.  McMillan  as  his  one-third  in  value 
.forty-eight  acres  off  of  the  west  side  of  the  tract; 
to  Mary  E.  Van  Auken  fifty-five  acres  off  the  east 
side,  and  the  remaining  portion  to  the  widow. 
Alonzo  C.  McMillan,  pursuant  to  the  partition 
proceeding,  took  possession  of  the  forty-eight  acre 
tract,  and  thereafter,  August  17, 1908,  sold  and  by 
warranty  deed,  in  which  his  wife  joined,  conveyed 
it  to  Maurice  Lemmon  for  $2,500  then  paid.  On  April 
10,  1910,  Lemmon  sold  and  by  warranty  deed,  in 
which  his  wife  joined,  conveyed  it  to  appellees  for 
$3,500  then  paid.  Appellees,  by  virtue  of  such  con- 
veyances, claim  to  own  the  tract  in  fee  to  the 
exclusion  of  appellants.  It  is  further  alleged  that 
when  Woster  McMillan  executed  his  will,  Alonzo 
C.  McMillan,  Jane,  his  wife,  and  Orville  W.  McMil- 
lan, their  only  child,  who  was  bom  in  1879,  lived 
with  Woster  McMillan  and  his  wife  on  the  lands 
described  in  the  will,  and  that  Woster  McMillan 
knew  of  the  existence  of  Orville  W.  McMillan. 
The  widow,  Mary  McMillan,  and  Jane,  the  wife 
of  Alonzo  C.  McMillan,  each  died  in  1883.  Alonzo 
C.  McMillan  remarried  in  1887,  and  there  were 
bom  to  him,  as  fruits  of  such  marriage,  the  appel- 
lants. Hazel  L.  McMillan,  now  Hazel  L.  Gibson, 
Gladys  Bena  McMillan  and  Weir  W.  McMillan,  the 
last  two  being  less  than  twenty-one  years  of  age. 
Alonzo  C.  McMillan  died  January  17,  1911,  leaving 
surviving  him  as  his  only  heirs  at  law,  his  children, 
the  appellants,  and  his  widow,  Dora  McMillan, 
mother  of  appdlants  other  than  Orville  W.  McMil- 
lan. 

The  respective  pleadings  of  appellants  contain 
the  following  further  allegations  by  way  of  deduc- 
tion from  facts  averred:    Hazel  L.  Gibson  alleges 
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that  she  owns  the  forty-eight  acre  tract  in  fee,  and 
that  Alonzo  C.  McMillan,  under  his  father's  will, 
held  only  in  trust  for  her  use  and  benefit.  Orville 
W.  MoMUlan  alleges  that  the  trust  was  for  the 
benefit  of  himself  and  his  coappellants,  as  heirs 
of  the  body  of  Alonzo  C.  McMillan.  He  asks,  how- 
ever, in  his  prayer  for  relief,  that  the  court  adjudge 
that  he  is  the  owner  of  the  entire  tract,  and  that 
Alonzo  C.  McMillan  held  it  in  trust  for  his  sole 
use  and  benefit.  Weir  W.  McMillan  alleges  that  he 
is  the  owner  of  the  undivided  one-fourth  of  the 
tract,  and  that  Alonzo  C.  McMillan  held  it  in  trust 
for  him  and  his  coappellants  as  heirs  of  his  body. 
The  concluding  averments  of  the  cross-complaint  of 
Gladys  Bena  McMillan  are  similar  to  those  of  Weir 
W.  McMillan.  The  prayer  is  to  quiet  title  in  har- 
mony with  the  respective  allegations.  The  parties 
concede  that  the  lands  described  in  the  will  are  the 
lands  alleged  to  have  been  owned  by  Woster  W. 
McMillan  at  the  time  of  his  death. 

Proceeding  to  construe  the  will,  the  testator, 
having  provided  for  the  payment  of  debts  and 
expenses,  bequeathed  the  residue  of  his  personal 
property  and  also  devised  his  real  estate,  or  the 
residue  thereof,  if  any  portion  of  it  should  be  used 
in  the  payment  of  obligations,  to  his  wife  for  the 
period  of  her  natural  life.  The  will  then  proceeds 
as  follows:  ''At  her  death,  I  desire  an  equal  divi- 
sion to  be  made  of  it  between  my  daughter,  Mary 
E.  VanAuken,  and  my  son,  Alonzo  C.  McMillan, 
and  it  is  my  desire  further  that  the  portion  of  realty 
that  shall  fall  to  the  aforesaid  Alonzo  G.  McMillan 
shall  consist  of  the  west  80,''  etc.  Gonsidering  the 
language  last  quoted,  disassociated  from  what  fol- 
lows, and  there  arises  sufficient  uncertainty  in  the 
mind  of  a  prudent  person  respecting  the  quantity 
Vol.62— 30 
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of  the  estate  in  lands  thereby  devised  to  call  for 
further  consideration  and  possibly  for  explanation. 
Such  uncertainty  involves  only  whether  such  estate 
is  in  quantity  for  and  during  the  life  of  the  devisee 
or  in  fee  simple.  Thus  the  devise  is  in  general  terms 
unaccompanied  by  words  of  inheritance  or 

1.  other  language  defining  the  quantity  of  the 
estate  to  be  taken  by  the  devisee.    Under  such 

circumstances,  the  common-law  nile  that  the  de- 
visee takes  only  a  life  estate  is  in  force  in  this  state. 
Cleveland  v.  Spilman  (1865),  25  Ind.  95;  Mvlvane 
v.  Rude  (1896),  146  Ind.  476,  45  N.  E.  659.  How- 
ever, if  the  will  contains  any  expression  in  addition 
to  the  language  of  the  general  devise  indicating  an 
intention  to  pass  a  fee  simple,  the  courts  will  give 
effect  to  such  expression  to  carry  out  the  intention 
of  the  testator.  Roy  v.  Rowe  (1883),  90  Ind.  54; 
Fenstermaker  v.  Holman  (1901),  158  Ind.  71,  62  N. 
E.  699;  King  v.  Ackerman  (1862),  2  Black  (67  U.  S.) 
408, 17  L.  Ed.  292,  and  note.  There  is  also  a  statute 
to  that  effect.  §3123  Bums  1914,  §2567  R.  S.  1881. 
Skinner  v.  Spann  (1911),  175  Ind.  672,  93  N.  E. 
1061,95  N.  E.  243.  A  bequestof  personal  property  in 
general  terms,  both  at  common  law,  and  also 

2.  as  announced  by  the  courts  of  this  State,  is 
sufficient  to  give  an  absolute  title,  and,  where 
a  general  devise  of  real  estate  is  coupled  with 

3.  a  general  bequest  of  personal  property,  such 
fact  is  sufficient  to  indicate  an  intention  to 

devise  the  lands  in  fee.  The  same  language  is  used 
here  is  disposing  of  the  residue  of  the  estate,  real 
and  personal,  considering  only  the  quoted  portions 
of  the  will  now  under  consideration.  Heilman  v. 
Heilman  (1891),  129  Ind.  59,  28  N.  E.  310;  Mulvane 
v.  Rude^  supra.    The  rules  under  considera- 

4.  tion  are  rules  of  construction  rather  than  ab- 
solute rules  of  law,  and  as  a  consequence  they 

must  yield  to  the  intention  of  the  testator  when 
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expressed  or   otherwise   ascertained   in    a   proper 
manner.    Skinner  v.  Spann,  supra. 

Proceeding  with  the  analysis,  the  only  possible 
controversy  that  could  arise  from  a  consideration 
of  the  quoted  provision  of  the  will  now  imder  con- 
sideration involving  the  nature  of  the  interest  or 
estateinlands  thereby  created  is,  as  we  have  indicated, 
respecting  the  quantity  of  such  interest  or  estate; 
that  is,  whether  the  estate  thereby  devised  to  Alonzo 
C.  McMillan  is  for  life  or  in  fee.  In  such  quoted 
language  there  is  no  suggestion  of  an  estate  or 
interest  in  trust  as  distinguished  from  one  devised 
to  Alonzo  C.  McMillan  as  an  individual.  The 
thought  in  the  testator's  mind  may  thus  be  traced 
through  the  will:  ''In  creating  an  estate  in  behalf 
of  my  son,  I  have  used  language  indicating  a  plain 
intention  that  the  quantity  of  such  estate  shall  be 
either  for  life  or  in  fee,  but  perhaps  I  have  left  it 
imcertain  as  to  which  is  my  purpose.  I  must  remove 
this  imcertainty  by  some  appropriate  expression. 
I  shall  say  plainly  that  I  do  not  intend  for  it  to  be 
a  fee."  He  then,  by  the  next  expression  in  his  will, 
gives  life  to  such  intent.  This  expression  is  as 
follows:  "And  it  shall  be  held  by  him  not  in  fee 
simple."  The  antithesis  of  an  estate  in  fee  simple 
is  some  estate  less  in  quantity.  The  antithesis 
of  an  estate  devised  in  trust  is  one  devised  for  the 
individual  or  personal  use  and  benefit  of  the  devisee. 
As  we  have  said,  the  language  of  the  will  first 
quoted  and  discussed  carries  with  it  no  suggestion 
of  an  estate  in  trust.  It  suggests  only  an  estate 
for  the  personal  benefit  of  the  devisee.  If  the 
testator  in  fact  had  in  mind  that  the  estate  created 
should  be  in  trust  for  the  use  of  others,  and  if  it  was 
his  piui)ose  so  to  declare,  and  to  preface  his  declara- 
tion with  eliminating  language,  he  did  not  use  apt 
words  to  that  end.    If  it  was  his  purpose  to  create  an 
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estate  in  which  his  son  should  have  no  i>ersonal 
interest,  but  which  he  should  hold  only  in  trust 
for  others,  it  would  be  reasonable  to  presume  that 
he  would  have  eliminated  the  antithesis  of  such 
estate  in  trust  plainly  indicated  by  the  antecedent 
expression.  Such  antithesis  is,  as  we  have  said,  an 
estate  personal  to  the  soil  If  he  desired  to  use 
language  of  exclusion,  he  should  have  said:  ^'And 
that  it  shall  be  held  by  him  not  for  his  individual 
use  and  benefit/'  He  did  say,  "and  that  it  shall  be 
held  by  him  not  in  fee  simple.**  It  therefore  follows 
that  in  our  judgment  the  fact  of  the  negativing  of 
the  one  possible  quantum  of  estate  suggested  by 
the  preceding  language  is  equivalent  to  affirming 
the  other;  that  the  express  exclusion  of  an  estate 
in  fee  shows  by  implication  an  intent  to  create  in 
the  son  the  only  other  estate  as  to  quantity  that  may 
be  gathered  from  the  antecedent  language;  that 
negativing  a  purpose  to  devise  in  fee  is  equivalent, 
under  the  circumstances,  to  affirming  a  purpose  to 
devise  for  and  during  the  life  of  the  son;  that  it  is  a 
case  of  affirmation  by  exclusioiL  life  estates  some- 
times result  from  implication.  See  cases  collected 
in  note  to  Hamilton  v.  SidweU  (1909),  29  L.  B.  A. 
(N.  S.)  961,  1003;  also,  2  Feame,  Remainders  §463. 

The  entire  expression  in  which  is  included  the 
language  eliminating  a  purpose  to  create  an  estate 
in  fee,  is  as  follows:  "'And  that  it  shall  be  held  by 
him  not  in  fee  simple,  but  in  trust  for  the  heirs  of 
of  his  body."  Section  4024  Bums  1914,  §2981  B.  S. 
1881,  is  as  follows:    '^A  conveyance  or  devise 

5.  of  lands  to  a  trustee  whose  title  is  nominal 
only  and  who  has  no  power  of  disposition  or 
management  of  such  lands  is  void  as  to  the  trustee, 
and  shall  be  deemed  a  direct  conveyance  or  devise 
to  the  beneficiary."  If  by  the  concluding  part  of 
the  language  last  quoted  from  the  will,  the  testator 
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intended  to  create  a  trust  of  which  others  should  be 
the  exclusive  beneficiaries,  and  of  which  the  son 
should  be  merely  the  trustee  rather  than  that  he  as 
an  individual  should  have  an  interest  or  estate  in 
the  property  involved,  then  under  the  statute,  since 
no  power  of  disposition  or  management  is  con- 
ferred upon  the  trustee,  the  trust  is  nominal,  and 
therefore  void  as  to  the  trustee.  Allen  v.  Craft 
(1887),  109  Ind.  476,  9  N.  E.  919,  58  Am.  Rep.  425; 
Stroup  V.  Stroup  (1895),  140  Ind.  179,  39  N.  E.  864, 
27  L.  R.  A.  523. 

Assuming  that  the  testator  attempted  to  create 
an  express  trust  in  the  lands  for  the  use  of  the 
beneficiaries  to  whom  reference  is  made  as  "the 
hoirs  of  his  body,"  and  that  such  trust  is  void  as 
to  the  trustee,  and  that  the  devise  is  therefore  direct 
to  the  beneficiaries  of  the  trust,  still  the  language 
eliminating  an  estate  in  fee  simple  must  be  reckoned 
with.  As  in  case  of  an  individual  ownership,  trust 
estates  are  not  necessarily  uniform  in  quantity. 
Estates  in  fee  simple  for  the  life  of  the  beneficiary 
or  another,  or  for  a  term  of  years,  may  be  held  in 
trust.  We  should  thus  have  an  attempt  to  create  a 
trust  estate  in  lands  less  in  quantity  than  a  fee,  the 
trust  being  executed  by  virtue  of  the  statute,  and 
the  estate  less  in  quantity  than  a  fee  simple  passing 
direct  to  the  beneficiaries.  Under  such  an  inter- 
pretation of  the  will,  the  fee  is  not  devised.  It  re- 
sults that  there  would  be  a  partial  intestacy.  The 
fact  that  a  person  makes  a  will  is  some  evi- 

6,  dence  of  a  purpose  to  dispose  of  his  entire 
estate,  and  it  therefore  follows  that  a  con- 
structioA  that  will  result  in  partial  intestacy  is  to  be 
avoided,  imless  the  language  of  the  will  compels 
such  construction.  Cate  v.  Cranor  (1868),  30  Ind. 
292;  Myers  v.  Carney  (1908),  171  Ind.  379,  84  N.  E. 
400;  Barker  v.  Town  of  Petersburg  (1907),  41  Ind. 
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App.  447,  82  N.  E.  996.  There  is  a  sense  in  which 
a  life  tenant  is  trustee  for  the  remainderman.    While 

he  is  entitled  to  the  possession  of  the  lands 
7.    involved,   and  may  use  them  for  his   own 

benefit,  and  appropriate  to  himself  the  pro- 
ceeds arising  from  such  use,  still  he  holds  the 
corpus  of  the  estate  in  trust  in  the  sense  that  he 
must  exercise  reasonable  precautions  to  preserve 
the  property  intact  for  transmission  to  the  remain- 
derman at  the  termination  of  the  life  estate,  and  may 
not  injure  or  dispose  of  it  to  his  detriment.  16  Cyc 
616.  If,  therefore,  we  assume  that  the  intent  of 
the  testator  as  gathwed  from  the  will  was  to  devise 
to  the  son  an  estate  for  and  duringhis  natural  life, 
with  remainder  in  fee  to  the  heirs  of  his  body,  har- 
mony results.  Such  a  construction  is  consistent 
with  the  language  that  the  devise  was  not  to  be  in 
fee  simple;  that  is,  that  the  testator  intended  that 
the  estate  devised  to  the  son  was  not  to  be  in  fee, 
but  that  it  should  be  for  his  natural  life.  It  is 
consistent  with  the  language  that  the  estate  was  to 
be  held  in  trust,  since,  as  we  have  indicated,  the 
life  tenant  holds  the  body  of  the  estate  in  trust  for 
the  remainderman  or  reversioner.  In  addition,  such 
a  construction  results  in  full  testacy.  Moreover, 
while  we  are  not  informed  as  to  the  amount  or  value 
of  the  personal  estate,  there  are  some  indications 
in  the  will  that  the  testator  doubted  that  there  would 
be  any  portion  of  it  remaining,  after  the  payment 
of  expenses,  for  transmission  to  the  beneficiaries. 
Thus,  he  provided  that  the  funeral  expenses  and 
doctor  bills  should  be  paid  from  the  personal  prop- 
erty, and  that  other  debts  should  be  paid  generally. 
While  he  speaks  of  a  possible  surplus  of  personal 
property,  the  devise  of  real  estate  is  of  the  residue 
thereof.  Any  other  construction  of  the  will  than  that 
we  have  indicated,  would  result  in  the  son's  interest 
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being   limited   to   the   undivided   one-half   of    the 

personal  property  after  the  payment  of  expenses, 

and  subject  to  the  widow's  life  interest  therein. 

A  will  should  not  be  so  construed  as  to  disin- 

8.  herit  an  heir  imless  such  be  the  plain  intention 
of  the  testator  as  gathered  therefrom.    Butler 

V.  Moore  (1884),  94  Ind.  359. 

Thus  arriving  at  the  intent  of  the  testator  from 
a  consideration  of  his  will,  we  conclude  that  that  in- 
strument must  be  interpreted  as  if  the  lands 

9.  involved,   subject  to  the  life  estate  of  the 
widow,  were  devised  to  the  son  for  and  during 

the  period  of  his  natiu*al  life,  and  at  his  death  to  the 
heirs  of  his  body.  If  we  are  correct  thus  far  in  our 
interpretation  of  the  will,  we  have  yet  to  determine 
what  quantity  of  estate  was  thereby  devised  to  the 
son,  and  this  requires  that  we  ascertain  the  sense 
in  which  the  phrase  "the  heirs  of  his  body",  as 
found  in  the  will,  is  used.  Where  either  the  term 
"heirs"  or  "heirs  of  his  body"  is  used  in  a  will, 
there  is  a  presumption  that  such  term  is  used  in  its 
technical  sense,  and  as  words  of  limitation,  de- 
fining the  quantity  of  the  estate  devised,  rather 
than  as  words  of  purchase.  This  presumption  can 
be  overcome  only  by  some  qualifying  or  explanatory 
word  or  expression  indicating  that  the  testator 
intended  to  use  the  term  in  a  popular  or  other  than 
a  technical  sense.  The  phrase  "the  heirs  of  his  body" 
as  foimd  in  the  wiU  here,  is  used  without  limitation, 
explanation  or  quaUfloation.    There  is  nothing  in  the 

• 

will,  or  any  part  thereof,  that  throws  any  light 
upon  the  question  of  the  meaning  intended  to  be 
assigned  to  such  phrase,  save  and  except  what 
may  be  ascertained  from  the  fact  that  such  phrase 
is  found  in  the  will.  There  is  no  independent  de- 
vise to  "the  heirs  of  his  body"  and  no  independent 
language  is  directed  to  the  creating  of  an  estate 
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for  the  class  of  persons  so  designated.  The  lan- 
guage that  creates  an  estate  in  the  son  creates  also 
in  the  class  of  persons  so  designated,  whatever 
estate,  if  any,  such  class  takes  under  the  will.  We 
therefore,  hold  that,  independent  of  our  statute, 
the  will  here  devised  to  Alonzo  C.  McMUlan  an 
estate  in  fee  taQ  in  the  lands  involved.  Waters  v. 
Lyon  (1895),  141  Ind.  170,  40  N.  E.  662;  Teal  v. 
Richardson  (1902),  160  Ind.  119,  66  N.  E.  435; 
Lane  Y.  Utz  (1892),  130  Ind.  235,  29  N.  E.  772; 
King  v.  Rea  (1877),  56  Ind.l;  Chamherlainv.Runkle 
(1901),  28  Ind.  App.  599,  63  N.  E.  486;  Shimer  v. 
Mann  (1885),99  Ind.  190,  50  Am.  Rep.  82;HamiUon 
V.  Sidwell  (1909),  131  Ky.  428,  115  S.  W.  204, 
29  L.  R.  A.  (N.  S.)  961,  and  notes  at  1039,  1059, 
1069, 1073, 

Section  3994  Bums  1914,  §2958  R.  S.  1881,  is  as 
follows:     ^'Estates    tail   are   abolished;    and   any 
estate  which,  according  to  the  common  law,  would 
be   adjudged  a  fee   tail  shall  hereafter  be 
10.   adjudged  a  fee  simple;  and  if  no  valid  re- 
mainder be  limited  thereon  shall  be  a  fee 
simple  absolute."     By  virtue  of  the  statute,  the 
estate  in  fee  taQ  so  created  in  Alonzo  C.  McMillan 
became  a  fee  simple.    We  therefore  hold  that  the 
testator's  will  here  created  in  Alonzo  C.  McMillan 
an  estate  in  fee  simple  in  the  lands  involved.    See 
authorities  last  cited. 

Woodrum  v.  Kirkpatrick  (1852),  2  Swan  (Tenn.) 
218,  is  in  point  on  a  nimiber  of  questions  involved 
here.  There  the  testator  provided  by  his  will  that 
certain  chattel  property  should  be  divided  equally 
among  his  children,  and  that  'Hhe  portions  or  lots 
which  are  or  may  be  assigned  to  ^  ^  ^^  my  daugh- 
ters, shall  be  held  by  them  for  the  benefit  of  the 
heirs  of  their  bodies,  not  subject  to  be  sold,  bartered 
or  traded  by  their  husbands.'*    In  holding  that  the 
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daughters  took  the  absolute  title,  rather  than 
merely  as  trustees,  the  court  says:  "We  cannot 
assent  to  the  argument  that  the  testator  intended 
to  convey  the  property  to  his  daughters  merely 
as  trustees,  to  hold  for  the  benefit  of  their  children, 
giving  them  no  estate  whatever  in  their  own  right. 
*  *  *  We  cannot  give  any  more  force  to  the 
words* to  be  held  by  them  for  the  benefit  of  the 
heirs  of  their  bodies;  than  we  would  in  the  words 
'to  be  held  by  them  and  the  heirs  of  their  bodies,' 
or,  Ho  go  to  the  heirs  of  their  bodies.'  In  either 
event,  whatever  might  be  the  intention  of  the 
testator,  the  case  would  faU  within  the  rule  in  the 
case  of  Polk  v.  Fans  (9  Terg.  [Tenn.]  210,  30  Am. 
Dec.  400)  and  the  first  taker  would  be  vested  with 
the  absolute  interest." 
The  judgment  is  affirmed. 

On  Petition  fob  Reheabing. 

Caldwell,  C.  J. — ^An  examination  of  the  briefs 
filed  in  support  of  plaintiff's  petition  for  a  rehearing 
convinces  us  that  we  did  not  succeed  in  making 
ourselves  entirely  clear  in  some  phases  of  the 
original  opinion.  Certain  language  of  the  will 
considered  apart  from  what  follows,  in  effect  devises 
and  bequeaths  to  Alonzo  C.  McMillan  the  undivided 
one-half  of  the  residue  of  the  real  and  personal 
estate  of  the  testator.  As  indicated  in  the  original 
opinion,  such  language  constitutes  a  general  de- 
vise of  such  real  estate,  and  it  is  therefore 

1.  sufficient  of  itself  to  create  in  him  an  estate 
in  lands  only  for  the  period  of  his  natural 
life.    Being  coupled  with  a  general  bequest  of 

2.  personal  property,  however,  the  power  of  the 
language  of  the  general  devise  is  augmented 

to    the    extent    that,  severed  from    the   language 
immediately  following,  it  is  sufficient  to  create  a 
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fee,  the  contrary  not  appearing.  The  rule  that  the 
fact  that  language  bequeathing  personal  property 
in  general  terms  is  coupled  with  language  devising 
real  estate  in  general  terms  increases  the  power 
of  the  latter,  is  a  mere  rule  of  construction 

4.  that  readily  yields  to  a  clearly  expressed 
contrary  intention.  Such  clearly  expressed 
contrary  intention  is  indicated  by  the  language 
immediately  following,  towit:  "And  that  it  shall 
be  held  by  him  not  in  fee  simple."  Our  analysis 
is  to  the  effect  that  the  testator  devi&ed  real  estate 
by  the  use  of  words,  which  imder  the  common-law 
rule  in  force  in  this  State,  of  themselves  create  but 
a  life  estate;  but  by  recourse  to  such  rule  of  con- 
atruction,  we  should  be  compelled  to  say  that  a  fee 
rather  than  a  life  estate  was  intended.  However, 
the  language  immediately  following,  as  abovequoted, 
being  plain  and  unmistakable,  it  becomes  both 
unnecessary  and  improper  to  apply  such  rule  of 
construction.  It  follows  that  the  language  of  the 
devise  must  be  held  within  the  limits  of  its  common- 
law  potency,  and  that,  considered  in  connection 
with  the  language  quoted,  it  is  sufficient  to  create 
but  a  life  estate.  It  is  probably  more  apt  to  state 
that  a  life  estate  results  from  construction  rather 
than  implication  as  expressed  in  the  original 
opinion. 

We'  do  not  overlook  the  fact  that  the  lan£:uage 
of  the  will  is  "not  in  fee  simple,  but  in  trust"  etc., 
and  that  such  language  apparently  creates  an 
antithetic  relation  between  an  estate  in  fee  simple 
and  an  estate  in  trust.  Such  conclusion,  however, 
results  only  from  a  superficial  examination  of  such 
language,  disassociated  from  what  precedes  it. 
An  estate  in  trust  is  not  and  can  not  be  made  the 
antithesis  of  an  estate  in  fee  simple.  The  one 
expression  has  reference  to  the  quality  of  the  estate; 
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the  other  to  its  quantity.  The  expression  "fee 
simple"  defines  the  quantity  of  the  estate,  regard* 
less  of  whether  it  is  owned  individually,  or  held  for 
the  use  and  benefit  of  another,  while  an  estate  in 
trust  may  in  quantity  be  a  fee  simple,  for  life  or 
for  a  term  of  years.  The  provision  for  the  division 
of  the  residue  between  Alonzo  C.  McMillan  and  his 
sister  imports  an  estate  for  the  individual  benefit 
of  each.  There  follows  a  clause  specifying  the  tract 
devised  to  the  former.  Individual  benefit  is  still 
indicated.  Under  the  circimistances,  we  are  firmly 
of  the  opinion  that  if  the  testator  intended  to 
create  an  estate  in  trust,  rather  than  an  estate  for 
the  benefit  of  Alonzo,  the  language  "and  that  it 
shall  be  held  by  him  not  in  fee  simple"  is  very  inapt. 
We  adhere  to  our  original  conclusion  as  to  the 
nature  of  the  estate  created. 

However,  a  deduction  conditionally  made  by  the 
original  opinion  to  the  effect  that  any  other  inter- 
pretation of  the  will  than  as  therein  and  herein 
indicated  would  result  in  partial  intestacy,  is  pos- 
sibly not  justified.  On  the  assumption  that  the 
testator  intended  to  create  an  estate  in  trust  rather 
than  an  estate  for  the  individual  benefit  of  Alonzo 
C.  McMillan,  the  phrase  "not  in  fee  simple"  should 
probably  he  held  not  to  reduce  the  estate  imported 
by  the  preceding  language,  but  rather  as  used 
antithetically  to  the  phrase,  "but  in  trust."  On 
such  assumption,  the  estate  in  trust,  if  created, 
would  be  in  quantity  a  fee.  Such  assumption, 
however,  as  we  have  indicated,  is  not  allowable. 
In  effect,  we  applied  the  rule  in  Shelley's  Case  in 
the  original  opinion  in  arriying  at  the  conclusion 
that  the  will  created  in  Alonzo  C.  McMillan  an 
estate  tail,  and  that  such  estate,  by  virtue  of  the 
statute,  became  a  fee  simple.  It  follows  that  the 
argument  that  we  ran  counter  in  part  to  the  actual 
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intent  of  the  testator  is  not  effective.  Every  devise 
coming  within  the  rule  in  Shelley's  Case  is  con- 
trolled by  it,  even  though  the  actual  intent  of  the 
testator  is  thereby  thwarted.  Bonner  v.  Bonner 
(1901),  28  Ind.  App.  147,  62  N.  E.  497;  Hamilton 
V.  Sidwell^  supra^  note  p.  1039. 
Petition  for  rehearing  overruled. 

Note.— Reported  in  110  N.  E.  716,  112  N.  E.  894.  See  under 
(1),  (3)  40  Cyc  1675,  1577;  (2)  40  Cyc  1607;  (9),  (10)  40  Cyo 
1595-1602. 


Gbouch  et  al  V.  Shantz  et  al. 

(No.  9,529.    Filed  June  23, 1916.] 

1.  Afpbal. — Perfection  of  AppedL — Time. — SiattUe. — Wheite  ap- 
pellants filed  their  transcript  on  appeal  on  the  sixty-first  day  after 
the  filing  of  the  appeal  bond,  the  preceding  day  being  Sunday, 
it  was  filed  in  time,  since  §1350  Bums  1914,  §1280  R.  S.  1881, 
oonoeming  the  computation  of  time  in  such  cases,  provides  that 
if  the  last  day  falls  on  Simday  it  shall  be  excluded,    p.  478. 

2.  Appeal. — Procedure. — Necessary  Parties. — ^In  a  suit  to  foreclose 
a  mortgage,  even  though  it  appeared  that  the  plaintiffs  filed  an 
admission  that  one  of  the  defendant  mortgagors  was  of  unsound 
mind  when  the  mortgage  was  executed  and  not  Uable,  and  there 
was  a  judgment  for  costs  in  favor  of  defendants,  such  insane  de* 
fendant  was  interested  in  supporting  the  judgment  within  the 
meaning  of  §674  Bums  1914,  Acts  1899  p.  5,  concerning  notice  of 
appeal,  and  a  necessary  x>arty  to  a  vacation  appeal,  and  failure  to 
give  her  notice  or  make  her  a  party  or  to  furnish  a  bond  inuring  to 
her  benefit  necessitates  a  dismissal  of  the  api)eal.    p.  479. 

3.  New  Trial. — When  Proper. — Parties. — Where,  in  an  action  to 
foreclose  a  mortgage,  plaintiffs  filed  a  written  admission  that  as 
to  one  of  the  defendants  there  was  no  liability  and  there  was  a 
judgment  for  costs  in  favor  of  all  defendants,  no  error  can  be 
predicated  on  the  trial  court's  action  in  overruling  a  motion  for  a 
new  trial  directed  at  the  entire  judgment,    p.  481. 

From  St.  Joseph  Superior  Court;  George  Ford; 
Judge. 

Action  by  Jeptha  Grouch  and  others  against  J. 
Milton  Shantz  and  another.  From  a  judgment  for 
defendantSi  the  plaintiffs  appeal.    Appeal  diamiased. 
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Martin  A.  QuinUf  Farabaugh  d  Hagerty  and 
Proctor  <fe  Crawley  t  for  appellants.    . 

Lenn  J.  Oare,  Rusaell  W.  Oeyer  and  Ernest  M. 
MorriSf  for  appellees. 

HoTTELi  P,  J. — Appellants  filed  a  complaint  in 
the  court  below  to  recover  on  four  promissory  notes 
and  to  foreclose  a  mortgage  given  to  secure  them. 
Appellee  J.  Milton  Shantz  filed  an  answer  of 
general  denial  and  tlu'ee  paragraphs  of  counter- 
claim. A  reply  of  three  paragraphs  was  filed. 
Appellee  Mary  E.  Shantz  was  found  to  be  insane 
and  a  guardian  ad  litem  was  appointed  and  filed 
for  her  an  answer  in  three  paragraphs,  the  first  of 
which  was  a  general  denial.  To  the  second  and 
third  paragraphs  of  such  answer  there  was  a  reply 
of  general  denial. 

A  trial  by  the  court  resulted  in  a  judgment  that 
appellees  recover  of  the  appellants  their  costs  and 
that  appellants  take  nothing  on  their  complaint. 
A  motion  for  new  trial  was  filed  against  both  judg- 
ment defendants  and  overruled.  The  only  error 
assigned  and  relied  on  in  this  court  that  is  not  ex- 
pressly waived  is  the  overruling  of  such  motion. 

Appellees  enter  a  special  appearance  in  this  court 
and  file  a  motion  to  dismiss  the  appeal  based  on  the 
following  grounds:  ^'(1)  That  the  appeal  bond  in 
this  case  was  filed  on  December  15,  1915,  the  tran- 
script in  this  appeal  was  not  filed  in  the  office  of 
the  clerk  of  the  Appellate  Court  until  the  14th  day 
of  February,  1916,  being  sixty-one  days  after  the 
filing  of  the  appeal  bond  and  that  appellants  have 
taken  no  steps  to  perfect  a  vacation  appeal.  (2) 
That  the  appellee,  Mary  E.  Shantz,  was  a  party 
to  the  judgment  in  the  court  below  and  that  she 
waa  not  named  as  an  obligee  in  the  appeal  bond 
and  no  steps  were  taken  by  appellants  to  perfect  a 
vacation  appeal." 
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In  their  discussion  of  the  first  ground  of  the  mo- 
tion to  dismiss,  appellants  concede  that  their  appeal 
bond  was  filed  in  the  trial  court  December  15» 

1.  1915;  that  the  transcript  was  not  filed  in  the 
office  of  the  clerk  of  this  court  until  February 
14,  1916;  that  under  §1350  Bums  1914,  §1280  R  S. 
1881 9  providing  that  in  the  computation  of  time  in 
such  cases  the  first  day  is  excluded  and  the  last  day 
included,  such  transcript  was  not  filed  until  the 
sixty-first  day  after  the  filing  of  such  bond,  which 
they  also  concede  would  not  be  in  time  but  for  the 
last  clause  of  §1350,  aupra^  which  provides  that 
*Hf  the  last  day  falls  on  Sunday  U  shall  he  exclvded.** 

Reference  to  the  calendar  discloses  that  February 
13,  1916,  which  was  the  sixtieth  day  after  the  filing 
of  such  bond,  was  Sunday.  It  follows  that  under 
the  provisions  of  the  statute,  supra,  the  transcript 
was  filed  in  time.  In  the  case  of  Kinney  v.  Heuring 
(1908),  42  Ind.  App.  263,  85  N.  E.  369,  this  court 
expressly  held  that  where,  the  year  for  filing  a 
transcript  expired  on  Sunday,  the  filing  thereof  on 
the  following  Monday  was  in  time.  The  case  of 
Board,  etc.  v.  Tincher,  etc.,  Co.  (1911),  49  Ind.  App. 
221,  97  N.  E.  22,  is,  by  inference  at  least,  a  holding 
to  the  same  effect. 

In  the  discussion  of  the  second  ground  of  appellees' 
contention,  appellants  concede  that  Mary  E.  Shantz 
was  a  party  to  the  judgment  appealed  &rom;  that 
she  was  not  named  as  an  obligee  in  the  appeal  bond 
and  that  appellants  have  given  her  no  notice  of 
the  appeal.  They  also,  in  effect,  concede  that  every 
party  who  has  an  interest  that  the  judgment  ap* 
pealed  from  be  maintained  is  a  necessary  party  to 
the  appeal.  They  make  no  claim  that  they  have 
made  any  effort  to  perfect  a  vacation  appeal,  and 
rest  their  claim  that  the  appeal  should  not  be  dis- 
missed solely  upon  the  ground  that  Mary  E.  Shantz 
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is  not  a  necessary  party  to  the  api>eal  because  she 
has  no  interest  in  maintaining  the  judgment  of  the 
lower  comrt.  They,  in  effect,  concede  that  this  con- 
tention is  not  supported  by  the  judgment  itself; 
that  the  record  shows  a  judgment  in  Mrs.  Shantz' s 
favor;  and  that  looking  to  the  judgment  alone  she 
appears  to  be  interested  in  maintaining  it.  They 
insist,  however,  that  she  in  fact  is  not  interested  in 
supporting  the  judgment  within  the  meaning  of 
§674  Biums  1914,  Acts  1899  p.  5,  and  hence  is  not 
in  fact  a  necessary  party  to  the  appeal.  This  con- 
tention is  based  upon  the  fact  that  at  the  close  of 
their  evidence  in  chief,  appellants  made  the  follow- 
ing admission  which  is  disclosed  by  the  record, viz.: 
''It  is  admitted  by  the  plaintiffs  in  this  action  that 
there  may  be  a  finding  that  the  co-niefendant,  Mary 
E.  Shantz,  was  of  imsound  mind  at  the  time  she 
executed  the  mortgage  sued  on  and  that  therefore 
the  mortgage  has  no  force  and  effect  as  to  her  in- 
terest in  the  real  estate,  described  in  the  complaint." 

We  can  not  give  to  this  admission  the  effect 

which  appellants  insist  should  be  given  to  it.    The 

effect  of  their  contention  is  that  this  admis- 

2.  sion  shows  that  they  had  no  controversy  with 
the  appellee  Mary  E.  Shantz,  and  that  its 
effect  should  be  the  same  as  though  they  had 
dismissed  their  action  against  her  and  the  judg- 
ment had  been  taken  against  her  co-appellee  alone. 
Several  cases  are  cited  and  relied  on  by  appellants 
which  support  their  contention,  if  we  give  to  the 
admission,  supra,  the  effect  which  appellants  claim 
for  it;  that  is  to  say,  cases  are  cited  in  which  parties, 
who,  in  the  trial  court  had  disclaimed  any  interest 
in  the  matter  in  litigation,  were  held  to  be  un- 
necessary parties  on  appeal.  Likewise  parties 
against  whom  the  action  had  been  dismissed  in  the 
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trial  courti  and  no  judgment  rendered  against  them, 
were  held  to  be  unnecessary  parties  on  appeal. 

Appellant's  mistake  is  made  in  assuming  that  the 
agreement  here  made  should  have  the  effect  of  a 
disclaimer  of  any  cause  of  action  against  appellee, 
or  the  effect  of  a  dismissal  as  to  her,  or  that  in  the 
light  of  such  admission  the  judgment  here  rendered 
should  be  treated  the  same  as  though  no  judgment 
had  been  rendered  in  Mrs.  Shantz's  favor.  None  of 
the  authorities  cited  lend  any  support  to  this  con* 
tention  and  all  of  such  authorities  by  implication, 
at  least,  support  the  general  rule  that  in  an  appeal 
under  the  general  statute  providing  for  a  vacation 
appeal,  all  parties  to  the  judgment  appealed  from 
must  be  made  parties  to  the  appeal  in  the  assign- 
ment of  error  and  proper  notice  of  the  appeal  given. 
For  cases  announcing  such  general  rule,  see  Lauater 
V.  Meyers  (1908),  170  Ind.  548,  549,  84  N.  E.  1087, 
and  cases  cited;  Pope  y.  Voigi  (1911),  49  Ind.  App. 
176,  96  N.  E.  984.  The  effect  of  appellant's  admis- 
sion was  simply  to  supply  the  evidence  which 
authorized  the  judgment  in  MaryE.  Shantz's  favor 
and,  such  a  judgment  having  been  rendered,  the 
record  presents  a  case  very  different  from  what 
would  have  been  preseiited,  if  as  to  her  the  action 
had  been  dismissed  and  no  judgment  taken  against 
her.  If  the  wording  of  the  bond  was  such  as  to  show 
an  intention  to  appeal  from  the  entire  judgment, 
and  that  it  in  fact  was  intended  as  indemnity  for 
both  appellees,  this  court  might  so  treat  it,  but  the 
wording  of  the  bond  itself  and  appellants'  conten- 
tion here  in  this  court,  show  conclusively  that  the 
bond  was  never  intended  to  inure  to  the  benefit  of 
Mary  E.  Shantz,  and,  so  far  as  she  is  concerned,  no 
bond  had  been  given  and  hence  a  term  time  appeal 
has  not  been  perfected  as  to  her.  As  before  stated, 
there  is  no  claim  that  any  steps  have  been  taken  to 
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perfect  a  vacation  appeal.  However,  if  the  appeal 
had  been  perfected  as  to  Mrs.  Shantz,  there  could 
be  no  reversal  of  the  judgment  in  this  case.  As 
before  stated,  the  only  assigned  error  presented  by 
appellant's  brief  is  that  challenging  the  action  of 
the  trial  court  in  overruling  their  motion  for  new 
trial,  and  in  such  motion  appellants  asked  a  new 
trial  as  against  both  appellees. 

The  admission  entered  of  record  above  indicated, 

on  which  they  rely  to  prevent  the  dismissal  of  the 

appeal,   conclusively  shows  that,  as  against 

3.  Mrs.  Shantz,  appellants  were  not  entitled  to  a 
new  trial,  and  hence  no  error  available  in  this 
court  can  be  predicated  on  the  court's  action  in 
overruling  such  motion.  Hatfield  v.  Rooker  (1913), 
66  Ind.  App.  1,  6,  7,  104  N.  E.  798,  and  cases  there 
cited. 

For  the  reasons  indicated  the  appeal  should  be  and 
is  dismissed. 

Note. — Reported  in  113  N.  £.  13.  Rules  for  the  oomputation  of 
time  when  first  or  last  day  falls  on  Sunday,  49  L.  R.  A.  204;  15  L.  R. 
A.  (N.  S.)  687;  38  L.  R.  A.  (N.  S.)  1162;  78  Am.  St.  377;  38  Cyc  329. 
See  under  (2)  2  Cyo  764;  3  C.  J.  1014. 


Hillel  v.  Julius  H.  Buettneb  Furniture  and 

Carpet  Co. 

[No.  9,050.    Filed  June  23, 1916.] 

1.  New  Tbial. — Specification  of  Grounds. — Statute. — ^That  the 
judgment  is  dearly  against  the  weight  of  the  evidence  is  not  a 
statutory  groimd  for  a  new  trial  under  §585,  d.  6,  Bums  1914, 
(559  R.  S.  1881,  and  such  specification,  therefore,  presents  no 
question  for  review,    p.  483. 

2.  ApPBAii. — Presenting  Grounds  of  Review. — Specification  of 
Grounds. — In  ttaaigning  as  a  ground  for  a  new  trial,  where  the  cause 
has  been  tried  by  the  court,  that  the  "finding"  is  not  sustained  by 
the  evidence,  the  use  of  the  word  "finding"  is  equivalent  to  the 
word  "decision"  used  in  the  statute  (§585,  cl.6,  Bums  1914,  §559 

Vol.  62—31 
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R.  S.  1881),  so  that  such  specification  of  a  ground  for  a  new  trial 
properly  presents  for  review  the  question  of  the  sufficiency  of  the 
evidence,    p.  483. 

3.  New  Trial. — Specification  of  GrouruU, — Insufficiency  of  Evidence. 
— ^An  assignment  that  the  decision  "is  not  sustained  by  the  evi- 
dence," is  in  effect  equivalent  to  an  assignment  that  the  decision 
"is  not  sustained  by  sufficient  evidence."    p.  483. 

4.  Sales. — Conditioned  Sale. — Breach. — Recovery. — Sufficiency  of 
Evidence. — Admissibility  of  Evidence. — ^In  an  action  in  replevin, 
there  was  evidence  to  the  effect  that  the  defendant  had  in  her 
possession  certain  household  furniture  which  she  knew  her  deceased 
husband  had  purchased  under  a  conditional  contract  retaining 
title  in  the  vendor  and  giving  him  the  right  of  possession  on  default 
in  the  stipulated  payments  or  upon  removal  of  the  goods  from  the 
then  residence  of  the  vendee;  that  the  husband  was  in  defaidt  in 
payments  at  the  time  of  his  death;  that  none  were  made  by  the 
defendant  thereafter;  and  that  she  had  removed  the  goods  from 
the  original  reddence  of  the  husband.  Held,  that  the  contract  of 
sale  was  properly  received  in  evidence,  and  that  the  evidence  was 
sufficient  to  sustain  the  decision  of  the  trial  court  for  the  plaintiff, 
p.  483. 

6.  Replevin. — RigfU  of  Action. — Demand. — When  Necessary. — 
Where  there  has  been  a  defaidt  in  the  provisions  of  a  conditional 
contract  for  the  sale  of  personal  property  and  the  possession  of  the 
goods  has  thereby  become  wrongfid,  no  demand  for  a  return  of  the 
goods  is  necessary  prior  to  the  institution  of  an  action  in  replevin, 
p.  484. 

From  Lake  Superior  Court;  Virgil  S.  Rdter^Siidge. 

Action  by  Julius  H.  Buettner  Furniture  and 
Carpet  Company  against  Etta  Hillel.  From  a 
judgment  for  the  plaintiff,  the  defendant  appeals. 
Affirmed, 

Marcus  HershcovitZy  for  appellant. 
James  W.  Brissey,  for  appellee. 

Ibach,  J. — ^Appellee  brought  this  action  of  re- 
plevin for  certain  household  goods  alleged  to  be  in 
appellant's  possession  and  unlawfully  detained  by 
her.  To  this  complaint  appellant  filed  her  verified 
answer  in  general  denial.  A  trial  by  the  court 
resulted  in  a  general  finding  and  judgment  for 
appellee.  Appellant's  motion  for  new  trial  was 
overruled,  and  this  is  assigned  as  error.     This  mo- 
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tion  was  based  on  a  number  of  grounds.  Those 
argued  are:  (1)  ''The  judgment  is  clearly  against 
the  weight  of  the  evidence.  (2)  The  finding  of  the 
court  is  not  sustained  by  the  evidence.  (3)  Error 
of  the  court  in  admitting  in  evidence  a  certain 
written  article  of  agreement  supposed  to  have  been 
entered  into  between  the  plaintiff  and  the  husband 
of  defendant,  bearing  date  of  April  15,  1911." 

The  first  specification  is  not  a  statutory  ground 

for  a  new  trial,  and  therefore  presents  no  question 

for  review.     §585,  cl.  6,  Bums  1914,   §559  R.  S. 

1881.     In  the  second  specification  the  word 

1.  "finding"  is  used  instead  of  the  word  "deci- 
sion," but  it  has  been  held  that  the  former 
word  is  equivalent  to  the  word  used  in  the 

2.  statute,  when  the  cause  has  been  tried  by  the 
court,  so  that  the  ground  for  a  new  trial  in 

the  form  here  appearing  properly  presents  the  ques- 
tion for  a  review  of  the  evidence.  Bump  v.  Sellers 
(1913),  54  Ind.  App.  146,  102  N.  E.  875,  and  cases 
cited.  The  assignment  that  the  decision  "is  not 
sustained  by  the  evidence"  is  in  effect  equiva- 

3.  lent  to  the  assignment  that  the  decision 
"is   not   sustained   by   sufllcient   evidence." 

The  facts  as  they  appeared  from  the  evidence 

are  that  the  appellee  is  a  furniture  dealer,   and 

appellant's  husband,  N.  Hillel,  who  has  since  died, 

obtained  possession  of  the  furniture  in  ques- 

4.  tion  by  virtue  of  a  contract  of  conditional 
sale,  by  the  terms  of  which  he  was  to  pay  the 

sum  of  $184.80  in  weekly  installments  of  $2  each. 
Appellee  was  to  retain  title  and  the  right  to  recover 
possession  on  default  of  the  purchaser.  The  con- 
tract contains  the  further  condition  that  in  case  of 
the  violation  by  N.  Hillel  of  other  provisions  of 
the  contract,  among  which  is  that  in  case  of  sale  or 
disposal,  or  an  attempt  to  seU  or  dispose  of  the 
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property,  or  removal  of  the  same  by  N,  Hillel  or 
any  one  else  from  the  then  place  of  residence  of 
the  mortgagor,  then  appellee  might  take  the  prop- 
erty into  its  possession.  There  is  evidence  also  from 
which  the  trial  court  could  very  properly  infer  that 
appellant's  husband  executed  the  instrument  relied 
on  by  appellee,  and  that  she  knew  of  that  fact;  and 
the  evidence  is  uncontradicted  that  appellant  re- 
tained possession  of  the  same  property  on  the  death 
of  her  husband,  in  their  home  in  St.  Louis,  Missouri. 
There  is  some  evidence,  contradicted  it  is  true, 
which  shows  that  at  the  time  of  the  death  of  ap- 
pellant's husband  he  was  in  default  of  his  payments 
and  that  she  never  made  any  payments  after  his 
death.  There  is  also  some  evidence  tending  to  show 
that  the  goods  purchased  were  found  in  appellant's 
possession  in  Indiana  Harbor,  Indiana,  where 
appellant  was  residing  when  suit  was  brought. 
The  contract  of  sale  was  properly  received  in  evi- 
dence, and  this  coiurt  can  not  reverse  the  judgment 
of  the  trial  court  on  the  sufficiency  of  the  evidence, 
since  there  is  some  evidence  to  support  every 
material  fact  essential  to  appellee's  recovery. 

Under  the  facts  of  the  case  appellant  can  not 
insist  that  the  terms  of  the  contract  can  not  be  en- 
forced against  her,  because  she  did  not  execute  the 
original  contract  of  sale.  On  the  contrary,  when 
the  property  was  found  in  her  possession,  and  de- 
fault had  occurred  in  the  payments,  her  right  to 
retain  the  property  under  such  original  contract 
was  terminated,  and  since  the  contract  of  6ale 
provided  against  the  removal  of  the  property  from 
the  domicile  of  the  purchaser,  when  appellant  re- 
moved the  same  into  this  state,  without  the  consent 
of  the  owner,  her  act  amounted  to  a  conver- 

5.     sion  of  the  property  and  her  possession  in  this 

state  from  that  time  became  wrongful  and 

no  demand  was  necessary  before  bringing  the  suit. 
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A  demand  is  not  necessary  except  where  a  party 
has  possession  of  the  property  of  another  lawfully, 
and  a  demand  will  make  the  possession  unlawful. 
Cox  V.  Albert  (1881),  78  Ind.  241;  Deeter  v.  Sellers 
(1885),  102  Ind.  458, 1 N.  E.  854  ;ffa/ner  v.  Barnard 
(1890),  123  Ind.  429,  24  N.  B.  162;  Hoover  v.  Lewin 
(1914),  56  Ind.  App.  367^  105  N.  E.  400. 
Judgment  a£Srmed. 

Note. — Reported  in  113  N.  E.  12.    Conditional  sales,  recovery  of 
goods,  133  Am.  St.  564.    See  under  (4)  35  Cyo  702;  (5)  34  Cyo  1404. 


QaBBISON   V.   MiLLEB  ET  AL. 

[No.  9,021.   Filed  March  31*  1916.    Rehearing  denied  June  23, 1916.1 

JunaiCENT.  —  Opening  D^attU.  —  Showing  Merilorwus  D^ense, — 
8UUvle8.—JJnAer  §627  Bums  1914,  §600  R.  S.  1881,  providing  that 
a  party  against  whom  a  judgment  has  been  rendered  without  other 
notice  than  a  newspaper  publication,  may  have  the  same  opened 
within  five  years' and  be  allowed  to  defend,  and  under  §628  Bums 
1914,  §601  R.  S.  1881,  providing  that  before  any  judgment  shall  be 
opened  notice  should  be  given  the  original  complainant  of  the 
intention  to  make  application  therefor,  and  that  a  full  answer 
should  be  filed  to  the  original  complaint,  a  party  Is  not  entitled 
to  have  a  judgment  opened  where  the  records  show  that  he  has 
faOed  to  file  an  answer  as  required  by  the  statute. 

From  Marion  Superior  Court  (92306) ;  Edward  F. 
Quigley,  Judge  Pro  t^n. 

Action  by  Forest  L.  Garrison  against  Winifred 
Miller  and  another  to  have  a  judgment  opened. 
From  an  adverse  judgment,  the  plaintiff  appeals. 
Affirmed. 

WiUiam  A.  Reading^  H.  O.  Hargrove  and  W.  F. 
Elliott^  for  appellant. 

Howe  Stone  Landers  and  Joseph  W.  Hutchinson, 
for  appellees. 

Felt,  P,  J. — This  is  a  proceeding  by  appellant  on 
a  verified  amended  motion  .to  open  up  a  decree  and 
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permit  a  defense  to  be  made*  Each  of  the  appellees 
separately  demurred  to  the  motion  on  the  ground 
that  the  facts  averred  were  insufficient  to  entitle 
appellant  to  have  the  decree  opened  up  as  prayed. 
The  court  sustained  each  of  the  demurrers  and 
appellant  duly  excepted  and,  refusing  to  plead 
further,  judgment  was  rendered  that  he  take  nothing 
by  his  motion  and  that  he  pay  costs.  From  this 
judgment  an  appeal  was  taken,  and  the  several 
rulings  of  the  court  on  the  separate  demurrers  are 
assigned  as  error. 

Omitting  formal  allegations,  the  substance  of  the 
amended  motion  is  that  appellant  is  informed  that 
in  1910  he  was  made  defendant  to  a  certain  suit 
brought  by  appellees  in  the  Marion  Superior  Court; 
that  notice  was  issued  by  publication;  that  he  was 
at  the  time  a  nonresident  of  the  State  of  Indiana, 
and  continued  to  be  until  after  the  decree  was 
rendered  against  him;  that  he  had  no  actual  notice 
or  knowledge  of  the  suit  until  long  after  the  decree 
was  rendered;  that  said  decree  foreclosed  a  lien 
against  real  estate  owned  by  him  for  $78.12,  and 
thereafter  appellees  obtained  a  sheriff's  deed  for  the 
property  which  is  described;  that  since  the  fore- 
closure of  said  lien  appellant  has  expended  $369.98 
in  the  payment  of  taxes  and  assessments  against 
said  property;  that  the  real  estate  is  worth  $1,000; 
that  as  soon  as  he  learned  that  appellees  claimed 
title  to  said  property,  and  within  five  years  from 
the  rendition  of  the  decree  foreclosing  said  lien, 
he  filed  this  motion. 

Sections  627  and  628  Burns  1914,  §600,  601  R.  S. 
1881,  are  as  follows:  Section  627:  *Tarties  against 
whom  a  judgment  has  been  rendered  without  other 
notice  than  the  publication  in  the  newspaper  herein 
required,  except  in  cases  of  divorce,  may,  at  any 
time  within  five  years. after  the  rendition  of  the 
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judgment,  have  the  same  opened,  and  be  allowed  to 
defend. 

Section  628:  Before  any  judgment  shall  be  opened, 
such  party  shall  give  notice  to  the  original  complain- 
ant, or  his  heirs,  devisees,  executors,  or  adminis- 
trators, of  his  intention  to  make  application  to  have 
the  judgment  opened  as  the  court,  in  term,  or  the 
judge  thereof,  in  vacation,  shall  require;  and  shal], 
file  a  full  answer  to  the  original  complaint,  and  an 
affidavit  stating  that,  during  the  pendency  of  the 
action,  he  received  no  actual  notice  thereof  in  time 
to  appear  in  court  and  object  to  the  judgment; 
and  shall  also  pay  all  such  costs  of  the  action  as  the 
court  shall  direct." 

The  two  sections  are  to  be  construed  together, 
and  when  so  considered  they  show  that  a  person 
to  come  within  the  provisions  must  "file  a  full 
answer  to  the  original  complaint.''  As  a  matter  of 
practice,  the  moving  party  should  tender  with  his 
verified  motion  the  answer  he  wishes  to  file,  to  the 
end  that  the  court  may  be  advised  that  he  has  a 
defense  to  the  action,  and  for  the  further  purpose 
of  avoiding  delay  in  disposing  of  the  case  if  the 
judgment  is  opened  up  and  the  moving  party  per- 
mitted to  defend  the  original  action.  In  the  case  at 
bar  no  answer  was  either  tendered  or  filed,  and  there 
is  nothing  in  the  record  to  show  that  appellant  had 
or  has  any  defense  to  the  original  suit.  In  the 
absence  of  such  showing  the  court  did  not  err  in 
sustaining  the  demurrers.  As  supporting  the  prin- 
ciple involved  see:  Meyer  v.  Wilson  (1906),  166  Ind. 
651,  656,  76  N.  E.  748;  Woods  v.  Brown  (1884),  93 
Ind.  164,  168,  47  Am.  Rep.  369;  Bryant  v.  Richard- 
son (1890),  126  Ind.  145, 148,  25  N.  E.  807;  Williams 
V.  ffiteie  (1882),  83  Ind.  S03^  BOS;  Brandt  v.  Little 
(1907),  47  Wash.  194,  91  Pac.  765;  14  L.  R.  A.  (N. 
S.)  213,  and  notes.  To  obtain  the  relief  prayed  for, 
it  was  essential  that  appellant  bring  his  case  within 
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the  statute.  ''Where  there  is  no  showing  of  a 
meritorious  defense,  a  court  of  equity  will  not 
grant  relief,  even  where  the  judgment  is  void  on  its 
face."  Schilling  v.  Quinn  (1912),  178  Ind.  443,  447, 
99  N.  E.  740;  Meyer  v.  TTifeon,  supra,  p.  658. 

The  statute  is  too  plain  to  leave  doubt  as  to  the 
legislative  intent.  Some  confusion  has  arisen  by 
failure  to  distinguish  cases  like  the  one  at  bar,  and 
those  arising  under  §405  Bums  1914,  §396  R.  S. 
1881,  from  direct  proceedings  to  annul  or  set  aside 
judgments  that  are  absolutely  void  for  fraud  in  their 
procurement,  or  for  want  of  jurisdiction  of  the 
subject-matter,  or  for  failure  to  obtain  jurisdiction 
over  the  person  of  the  defendant  in  any  way  recog- 
nized by  law.  In  cases  of  the  latter  class  there  are 
decisions  holding  that  it  is  not  a  question  of  excus* 
able  neglect  or  meritorious  defense,  but  one  of 
power  and  authority  to  render  the  judgment;  that 
such  judgments  only  have  form,  without  substance 
or  validity  of  Miy  kind,  and  are  therefore  void;  that 
to  annul  or  set  aside  such  a  judgment  it  is  not 
neccessary  to  show  a  meritorious  defense,  for  the 
party  either  has  never  been  legally  before  the  court 
or  the  court  was  without  jurisdiction  of  the  subject- 
matter,  or  of  either  the  person  or  subject-matter. 
The  question  is  not  directly  involved  here,  but  in 
view  of  the  discussion  of  the  question  decided,  we 
deem  it  helpful  to  make  the  foregoing  observations. 
See,  also,  Dobbins  v.  McNamara  (1888),  113  Ind. 
54,  57,  14  N.  E.  887,  3  Am.  St.  626;  Willmanv 
Willman  (1877),  57  Ind.  600,  503;  Wiley  v.  Pratt 
(1864),  23  Ind.  628,  636;  Cavanaugh  v.  Smith  (1882), 
84  Ind.  380,  383;  Eark  v.  Earle  (1883),  91  Ind.  27, 
35;  Stubbs  v.  McGillis  (1908),  44  Colo.  138,  96  Pa  3. 
1005,  18  L.  R.  A.  (N.  S.)  405  and  notes,  130  Am. 
St.  116. 

Judgment  affirmed. 

Note. — Reported  in  112  N.  £«  22.    Opexiing  and  vaoating  Judfip- 
ments,  52  Am.  St.  795;  23  Qyo.  962. 
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COQUILLABD  t'.  GOQUILLABD  £T  AL. 
[No.  9,033.    Filed  June  27,  1916.1 

1.  Wills. — C<mstructian,~^<mtingeni)  Remainders. — ^Where  a  tes- 
tator's will  devised  laiids  owned  in  fee  to  the  widow  for  life  and 
then  to  two  sons  as  tenants  in  common  for  life,  the  remainder  in 
fee  going  to  such  of  the  son's  children  as  might  eurvive,  the  estate 
limited  to  the  unborn  children  of  either  son  of  the  testator  was 
not  a  vested  but  a  contingent  remainder  in  fee,  which  would  vest 
on  the  birth  of  a  child  to  such  son,  subject  to  be  opened  up  to 
let  in  other  children  of  such  eon  afterwards  bom  alive,    p.  497 

2.  Wills. — Construction. — Quqfified  or  Determinable  Fee. — ^Where 
a  will  devised,  from  an  estate  in  lands  owned  in  fee,  a  life  estate 
to  testator's  two  sons  in  common,  subject  to  the  widow's  life  estate, 
the  remainder  in  fee  going  to  the  children,  if  any  be  bom,  of  the 
sons,  such  devise  did  not  exhaust  the  testator's  entire  estate  in 
the  fee,  the  undisposed  of  remnant  being  a  base,  determinable  or 
qualified  fee,  which,  when  it  shall  be  determined  that  the  con- 
tingency of  the  birth  of  a  child  to  a  son  cannot  occur,  will  npen 
into  a  remainder  in  fee.    p.  498. 

3.  Estates. — Determinable  or  Qualified  Fee. — ^A  determinable  or 
qualified  fee  is  an  estate  in  fee  for  the  reason  that  it  may  continue 
forever,  and  it  is  an  estate  of  inheritance  descendible  to  heirs 
and  may  be  assigned  or  devised,    p.  499. 

4.  Wills. — Construction. — Residuary  Clause. — ^Where  a  will  failed 
to  make  a  sx)ecific  devise  of  a  determinable  fee  in  lands  owned 
by  the  testator,  it  passed  into  the  residue  of  die  estate  that  was 
disi>osed  of  by  the  general  residuary  dause,  which  devised  it  to 
the  widow  and  two  sons  as  tenants  in  common  in  equal  shares. 
p.  499. 

5.  Wills.— CoTM/riiction. — Estates. — ^Where  a  testator  devised  to 
each  of  two  sons,  A  and  B,  a  life  estate  in  the  undivided  half 
of  lands  owned  in  fee,  subject  to  the  prior  life  estate  of  the  widow, 
the  remainder  in  fee  going  to  the  cluldren,  if  any  be  bom,  of  the 
sons,  the  widow  and  sons  are,  by  reason  of  the  remnant  of  the 
estate  coming  within  the  operation  of  the  general  residuary  clause 
of  the  will,  the  owners,  as  tenants  in  common  in  equal  shares, 
of  a  vested  remainder  in  fee  in  the  undivided  one-hall  of  the 
lands  wherein  A  holds  a  life  estate,  limited  on  the  successive 
life  estates  of  the  widow  and  A  therein  and  by  the  contingency 
of  the  birth  of  a  child  to  A.  On  a  child  being  bom  to  A  the  r^ 
mainderinfeewill  determine  and  a  remainder  infeelimitedonsuch 
life  estates  will  vest  in  such  child,  subject  to  open  up  to  let  in  after 
bom  children,  and  on  the  decease  of  A,  no  child  having  been  bom 
alive  to  him,  said  remainder  in  fee  in  the  undivided  one-hall  of 
said  lands  will  then  become  absolute  in  the  heirs  of  A,  in  the  tes- 
tator's widow  and  in  B*  or  in  their  respective  heirs,  if  deceased; 
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and  the  parties  would  have  siinilar  rights  and  interests  in  the  other 
half  of  such  lands,  involving,  however,  the  contingency  of  the 
birth  of  children  to  B.     p.  499. 

6.  Partition. — Right  of  Action. — Po««e««i<w.— Where  a  testator 
devised  a  life  estate  to  each  of  two  sons  in  the  undivided  half  of 
certain  lands,  subject  to  the  prior  life  estate  of  the  widow,  she 
cannot  Tnaintain  an  action  in  partition,  since  as  sole  owner  of  the 
life  estate  she  is  entitled  to  exclusive  possession  of  the  land.   p.  502. 

7.  Partition. — Right  of  Action. — Possession. — ^Where  a  life  estate 
in  certain  lands  was  created  in  the  testator's  widow,  with  sub- 
sequent life  estates  to  two  sons,  neither  of  them  can  maintain 
an  action  in  partition  during  the  life  of  the  mother,  since,  in 
the  absence  of  a  conveyance  or -surrender  by  the  widow  of  any 
part  of  her  life  estate  to  the  sons,  they  have  no  right  of  i>ossession 
to  the  lands,    p.  502. 

8.  Partition. — Right  of  Action. — Possession. — ^Where,  by  reason  of 
intervening  life  estates,  the  right  to  present  possession  is  not 
annexed  to  the  base  or  determinable  fee  of  which  a  testator's 
widow  and  two  sons  are  tenants  in  common,  neither,  as  tenants 
in  such  qualified  fee,  can  enforce  x>artition.    p.  502. 

9.  'pAitTTTios.'^Right  of  Action. — Possession. — ^Even  where  par- 
tition is  a  matter  of  equitable  cognizance  only  those  in  possession 
or  entitled  to  possession  may  file  a  bill  for  partition  in  equity. 
p.  503. 

10.  Judgment. — Relief.'— Conformity  to  Pleadings. — ^Where  an 
answer  is  filed,  the  court  may  grant  any  relief  consistent  with 
the  case  made  by  the  complaint  and  embraced  within  the  issues, 
as  provided  by  §394  Bums  1914,  {385  R.  S.  1881,  and  an  action 
in  partition  may  be  regarded  as  a  proceeding  to  convert  the  lands 
into  a  fund  and  for  the  investment  of  the  same  where  the  facts  in 

the  case  warrant  such  a  conclusion,    p.  503. 

11.  Remainders. — Sale  of  Property. — Equity  Jurisdiction. — Admin* 
istrcUion  of  Estates. — The  trial  court,  in  the  exercise  of  its  chancery 
powers,  b  clothed  with  jurisdiction  to  direct  the  sale  and  con- 
version of  lands  in  fee  held  by  a  life  tenant  with  conditional  estates 
over  to  unascertained  persons,  where  emergencies  arise  rendering 
action  by  the  court  imi)erative  in  order  that  the  persons  interested 
may  be  protected  in  their  legal  rights,  and  the  body  of  the  estate 
preserved  for  them,  but  such  extraordinary  powers  should  be  used 
with  caution,     p,  508.  * 

12.  Remainders. — Sale. — Order  of  Court. — Persons  Bound. — In  an 
action  for  partition,  where  it  appears  that  all  persons  in  being 
having  an  interest  in  the  lands  are  parties  to  the  suit,  and  where 
the  exigencies  of  the  situation  require  such  action  on  the  part  of 
the  court,  the  trial  court  may  by  proper  decree  order  that  the 
lands  be  sold  free  of  alllife  estates  and  remainders  and  that  title  in 
fee  simple  shall  pass  to  the  purchaser,  and  such  a  decree  is  binding 
on  the  unborn  grandchildren  of  a  testator  who  devised  to  them. 
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eubjeot  to  intervening  life  estates,  the  fee  in  the  lands  involved  in 
the  action,    p.  609. 

13.  Remainders. — Sale, — Order  of  Court, — Proceeds, — ^While  the 
court,  in  the  exercise  of  its  chancery  powers,  has  the  right  to  direct 
the  sale  and  conversion  of  lands  in  fee  held  by  a  life  tenant  with 
conditional  estates  over  to  unascertained  persons,  yet  such  power 
should  not  be  exercised  beyond  the  scope  of  the  necessity  of 
protecting  the  estate  and  the  interests  of  the  beneficiaries  therein, 
and,  where  the  exigencies  of  the  case  require  the  sale  of  the  lands, 
the  funds  derived  therefrom  must  be  substituted  for  the  lands, 
all  interests  and  estates  in  the  latter  being  transferred  to  the 
former,  and  the  fund  must  be  administered  as  nearly  as  possible 
as  the  lands  would  have  been  handled  had  there  been  no  con- 
version; but  where  the  court,  in  the  exercise  of  its  discretion, 
deems  that  the  circumstances  of  the  case  ^uire  such  action, 
it  has  the  power  to  order  the  payment  to  the  life  tenants  of  the 
estimated  value  of  their  estates  and  allow  the  residue  to  accumu- 
late at  interest  for  the  benefit  of  the  contingent  owners,    p.  611. 

14.  Partition. — Sale  of  Lands. — Order  of  Court, — Proceeds. — 
Distribution, — ^In  an  action  for  partition,  where  it  was  disclosed 
that  a  testator  had  devised,  from  lands  owned  in  fee,  a  life  estate 
to  two  sons  in  common,  subject  to  the  widow's  prior  life  estate 
therein,  the  remainder  in  fee  going  to  the  children,  if  any  be  bom, 

,of  such  sons;  the  fund  arising  from  the  sale  of  the  land  as  decreed 
by  the  court,  should,  by  reason  of  the  special  circumstances  of 
the  case,  be  distributed  as  follows:  first,  the  costs  and  expenses 
of  the  proceeding  should  be  paid  out  of  the  fund;  second,  the 
net  income  from  the  residue  of  the  fund  should  be  paid  to  the 
widow  during  her  life,  and  upon  her  death,  if  both  sons  shall 
be  alive,  the  net  income  from  one-half  the  fund  should  be  paid  to 
each  son  during  the  remainder  of  his  life,  and  on  the  decease  of 
a  son,  a  child  or  children  having  been  bom  alive  to  him,  the 
testator's  widow  having  theretofore  died,  one-half  the  fund  should 
be  paid  to  such  child  or  children  or  their  heirs,  but  if  a  son  shall 
die,  subsequent  to  the  death  of  the  widow,  without  children 
having  been  bom  to  him,  and  the  brother  survives,  distribution 
of  half  of  the  fund  should  be  to  the  heirs  of  the  deceased  son, 
to  the  heirs  of  the  widow  and  to  the  surviving  son;  and  on  decease 
of  the  other  son,  under  like  circumstances,  a  similar  distribution 
should  be  made  of  the  other  half  of  the  fund,  while  the  decease 
of  a  son  dming  the  lifetime  of  the  widow  would  not  change  the 
course  of  the  distribution,  but  would  postpone  it  until  her  death. 
p.  513. 

From  St.  Joseph  Circuit  Court;  Walter  A.  Funk^ 
Judge. 

Action  by  Alexis  Coquillard  and  another  against 
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Joseph  A.  Goquillard.     From  a  judgment  for  plain- 
tiffs, the  defendant  appeals.     Reversed. 

Rich  &  Richj  for  appellant. 
Hubbard  &  Hvbbard^  for  appellees. 

Caldwell,  C.  J. — This  appeal  is  a  companion 
case  to  that  of  Coquillard  v.  Coquillard  (1916), 
ante  426,  113  N.  £.  474,  decided  at  this  term. 
The  latter  involves  items  Nos.  3  and  17  of  the  will  of 
Alexis  Coquillard,  Sr.,  and  real  estate  thereby 
devised.  This  appeal  involves  items  Nos.  2  and  17 
of  such  will  and  real  estate  devised  by  such  items. 
The  questions  properly  presented  on  this  appeal 
arise  under  exceptions  reserved  to  conclusions  of 
law  stated  on  a  special  finding  of  facts. 

The  substance  of  the  finding  is  as  follows:  Alexis 
Coquillard,  Sr.,  died  testate  in  St.  Joseph  county, 
seized  in  fee  of  certain  described  real  estate  in 
said  county,  of  the  probable  value  of  $43,375. 
His  will  was  probated  March  3,  1890.  He  left 
surviving  him  his  widow,  appellee  Maude  M. 
Coquillard,  and  his  two  sons,  the  appellee  Alexis 
Coquillard,  Jr.,  and  appellant  Joseph  A.  Coquillard. 
He  left  surviving  him  no  other  children  or  descen- 
dants. Maude  M.  Coquillard  was  born  October 
23,  1854;  Alexis  Coquillard,  Jr.,  January  21,  1882; 
and  appellant  December  18,  1884.  Both  sons  are 
unmarried  and  childless.  The  estate  has  been 
fully  settled  and  the  executor  discharged,  and  all 
trusts  created  by  the  will  have  been  fully  executed. 
The  real  estate  involved  is  suburban,  subject  to 
heavy  taxes  and  assessments  for  urban  improve- 
ments. It  yields  but  little  income,  and  is  a  source 
of  expense  much  exceeding  the  income.  Its  main 
value  consists  in  its  fitness  for  subdivision  and  sale 
as  urban  real  estate.  It  is  not  susceptible  of  division 
and  cannot  be  partitioned  among  the  respective 
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owners,  and  it  should  be  sold  and  the  proceeds 
divided.    Item  No.  2  of  the  will  is  as  follows: 

"I  give  to  my  said  wife"  (the  lands  involved, 
describing  them)  **to  have  and  to  hold  the  same 
imto  my  said  wife  during  the  period  of  her 
natural  life,  and  at  her  death,  I  give  said  lands 
to  my  children,  Alexis  Coquillard,  Jr.,  and 
Joseph  A.  Coquillard,  and  such  other  chilcten 
as  I  may  have  bom  to  me,  to  be  held  by  them 
share  and  share  alike,  during  their  respective 
lives,  and  on  the  death  of  my  several  children, 
then  I  give  the  remainder  of  the  share  of  each 
child  in  said  land  in  fee  simple  to  such  children 
as  my  said  children  may  leave  surviving  them," 

Item  No.  17  is  as  follows: 

*'I  give  and  bequeath  all  the  residue  of  my 
estate  both  real  and  personal  to  my  wife  and 
children,  my  wife  to  have  one-third  and  my 
children  two-thirds  thereof." 

The  first  and  second  conclusions  of  law  are 
to  the  effect  that  appellee,  Maude  M.  Coquillard, 
owns  an  estate  in. said  lands  for  the  period  of  her 
natural  life,  subject  to  which  appellee  Alexis  and 
appellant  Joseph  A.  own  a  life  estate  therein. 
The  other  conclusions  of  law  are  as  follows:  (3)  That 
Alexis  Coquillard,  Jr.,  Maude  M.  Coquillard, 
and  Joseph  A.  Coquillard  each  has  a  fee  simple  in 
the  undivided  one-third  of  all  said  real  estate, 
subject  first  to  the  life  estate  of  MaudeM.  Coquillard, 
and  subject  second  to  the  life  estate  of  Alexis 
Coquillard,  JTr.,  and  of  Joseph  A.  Coquillard; 
that  said  fee  is  so  vested  in  each  of  said  parties 
until  the  happening  of  the  following  contingency, 
to  wit:  The  death  of  Alexis  Coquillard,  Jr.,  with  a 
child  or  children  siurviving  him,  or  the  death  of 
Joseph  A.  Coquillard,  with  a  child  or  children  sur- 
viving him.     (4)     After    the  death  of  Maude  M. 
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Coquillard,  and  upon  the  death  of  Alexis  CoquiUaid, 
Jr.,  with  a  child  or  children  surviving  him,  a  remain- 
der in  fee  in  the  undivided  one-half  of  said  real 
estate  shall  vest  in  such  chUd  or  children;  that  after 
the  death  of  Maude  M.  Coquillard,  and  ui>on  the 
death  of  Joseph  A.  Coquillard,  with  a  child  or 
children  surviving  him,  a  remainder  in  fee  in  the 
undivided  one-half  of  said  real  estate  shall  vest  in 
such  child  or  children.  (5)  That  said  lands  should 
be  sold  free  of  all  life  estates  and  remainders,  and 
title  in  fee  simple  passed  to  the  purchaser,  free  from 
all  claims  of  parties  herein,  their  heirs  and  descen- 
dants. (6)  That  on  the  sale  of  any  of  said  lands, 
the  proceeds,  after  the  payment  of  costs,  fees  and 
expenses,  as  adjudged  hereafter  by  the  court,  shall 
be  distributed  as  follows:  To  Maude M.Coquillard, 
the  value  of  her  life  estate,  as  herein  found,  to  be 
computed  according  to  the  mortality  tables;  to 
Alexis  Coquillard,  Jr.,  and  Joseph  A.  Coqiullardy 
each  the  value  of  his  life  estate  as  herein  found,  to 
be  computed  according  to  the  mortality  tables; 
the  residue  to  be  divided  into  three  equal  parts. 
Each  of  said  sons,  parties  hereto,  shall  execute  his 
bond  payable  to  the  State  of  Indiana,  and  con* 
ditioned  that  the  obligor  shall  pay  over  and  accoimt 
to  the  duly  appointed  guardian  of  any  child  or 
children  that  shotdd  be  bom  to  and  shall  survive 
the  obligor  the  share  of  such  child  or  children 
imder  the  second  clause  of  testator's  will,  as  herein 
foxmd. 

In  order  that  we  may  ascertain  whether  the 
court's  conclusions  of  law  were  correctly  stated 
on  the  facts  foimd,  it  becomes  necessary  to  construe 
items  Nos.  2  and  17  of  the  will  involved,  and 
especially  respecting  the  nature  and  quantity  of  the 
various  estates  thereby  created.  There  were  but 
two  children  born  to  testator,  each  of  whom  survived 
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him  and  are  yet  living,  namely,  appellee  Alexis  and 
appellant  Joseph  A.  Coquillard.  The  possibility 
of  other  children  being  bom  to  him  was  removed 
by  his  death.  It  results  that  the  clause  in  item 
No.  2  of  the  will,  reading  as  follows,  "and  such 
other  children  as  I  may  have  bom  to  me"  may  be 
eliminated  in  determmmg  what  quantity  of  estate 
was  devised  to  the  two  sons  by  said  second  item. 
It  is  apparent  that  by  such  item  there  is  created  in 
the  widow  an  estate  in  all  the  lands  involved  for 
the  period  of  her  natural  life  and  that,  subject  to 
such  life  estate  in  the  widow,  there  .is  created  in 
each  son  an  estate  in  the  undivided  one-half  of 
such  lands  for  the  period  of  his  natural  life.  As 
long  as  both  sons  are  living  they,  as  life  tenants, 
are  tenants  in  common  in  all  such  lands,  subject 
to  the  mother's  interest  as  prior  life  tenant.  The 
literal  equivalent  of  the  remaining  portion  of  such 
item  in  its  relation  to  either  son  may  be  expressed 
as  follows:  "On  the  death  of  such  son,  then  I 
give  the  remainder  of  his  share  in  such  lands  in 
fee  simple  to  such  children  as  he  may  leave  sur- 
viving him.*'  The  estate  created  in  each  son 
being  but  a  life  estate,  as  we  have  indicated, 
strictly  speaking  there  could  be  no  remainder  of 
his  share  after  his  death.  It  is  evident,  however, 
from  the  language  used,  that  the  testator  thereby 
intended  to  limit  on  such  life  estate  a  remainder 
over  in  fee  simple  to  the  children  of  such  son. 
No  child  has  been  bom  to  either  of  testator's  sons. 
We  have  then  a  situation  wherein  a  remainder  in 
fee  is  limited  to  a  person  or  persons  not  ascertained, 
because  not  in  being.  The  case  is  thus  brought 
within  the  fourth  class  of  contingent  remainders, 
as  defined  by  Feame,  thus:  "When  a  remainder 
is  limited  to  a  person  not  ascertained  or  not  in 
being  at  the  time  when  such  limitation  is  made." 
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Feame,  Cent.  Rem.  9;  24  Am.  and  Eng.  Enoy. 
Law  397.  In  Butler's  notes  to  Feame  on  Contin- 
gent Remainders,  §187,  the  author  gives  as  an 
example  of  a  contingent  remainder  of  such  class, 
the  case  where  a  remainder  is  limited  to  the  first 
son  of  B,  who  has  no  son  then  bom.  The  item  of 
the  will  here  then  creates  in  the  child  or  children 
of  each  of  the  sons  of  the  testator  a  contingent  remain- 
der in  fee  in  the  imdivided  one-half  of  the  lands 
involved.  Such  remainder  has  not  as  yet  vested, 
for  the  sufficient  reason  that  no  such  child  has  been 
bom.  We  are  required  to  determine  the  contin- 
gency on  which  such  remainders  will  vest;  whether, 
in  the  case  of  either  son,  the  birth  of  a  child  or 
children  to  him  within  his  lifetime  is  sufficient 
to  that  end,  as  to  the  undivided  one-half  of  the 
lands  involved,  or  whether  such  remainder  will  so 
vest  only  on  the  decease  of  said  son  leaving  a 
child  or  chUdren  surviving  him. 

The  third  item  of  the  will  of  Luke  Walters, 
involved  in  AUman  v.  Walters  (1914),  184  Ind. 
665,  106  N.  E.  879,  111  N.  E.  921,  is  in  legal  effect 
'practically  identical  with  the  language  used  here, 
in  creating  estates  in  testator's  sons  and  their 
children.  The  language  used  there  is  as  follows: 
"I  give  and  bequeath  to  my  son,  Francis  M.  Walters, 
during  his  natural  life  and  after  his  death  to  his 
children  surviving  him  in  fee  simple,'*  certain 
described  lands.  In  that  case,  two  children  had 
been  bom  to  Francis  M.  Walters,  both  of  whom 
were  living  at  the  death  of  the  testator.  Appellee 
in  that  case  was  one  of  such  children.  The  other 
child  died  in  the  lifetime  of  the  life  tenant,  leaving 
the  appellant,  her  son,  surviving  her.  Under 
such  circumstances  the  Supreme  Court,  after  a 
comprehensive  review  and  analysis  of  the  decided 
cases,  announced  its  decision,   the  holding  being 
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indicated  by  the  following,  quoted  from  the  opinion : 
''We  are  of  the  opinion  that  on  the  death  of  Luke 
Walters,  the  fee  simple  title  to  the  land  in  question 
vested  absolutely  in  appellee,  and  appellant's 
mother,  subject  to  diminution  to  let  in  after  born 
children,  and  consequently  the  court  erred  in 
concluding  that  appellee  is  the  sole  owner  of  the 
land/'  The  decision  there  is  to  the  effect  that  on 
the  decease  of  the  testator,  the  remainder  in  fee 
simple,  subject  to  the  life  estate  created  in  Francis 
M.  Walters,  vested  in  the  children  of  the  latter 
then  in  being;  that  other  children  having  been 
born  to  the  life  tenant,  Francis  M«  Walters^  the 
estate  theretofore  vested  in  fee  as  aforesaid,  opened 
up  to  receive  such  other  children  at  birth  as  owners 
in  fee  on  an  equality  with  the  children  living  at  the 
death  of  the  testator;  that  one  of  such  children  hav- 
ing died  intestate,  prior  to  the  termination  of  the 
life  estate,  his  interest  descended  to  his  heirs. 
See,  also,  4-fno8  v.  Amos  (1889),  117  Ind.  19,  24, 
19  N.  E.  539,  and  Mcllhinny  r.  Mcllhinny  (189^), 
137  Ind  411,  37  N.  E.  147,  24  L^  R.  A.  489,  45 
Am.  St.  186.  At  page  418  of  the  case  last  cited, 
the  following  language  is  used:  '^ Accordingly, 
it  has  been  held  by  this  court,  and  so  rtded  at 
common  law,  that  a  valid  remainder  might  be 
limited  on  a  particular  estate  for  life,  to  unborn 
children,  and,  on  their  birth  dtuing  the  life  tenancy, 
the  remainder  would  immediately  vest.  The  re- 
mainder is  contingent  before,  and  vested  after, 
the  birth  of  the  remainderman."     It  restdts,  imder 

authority  of  Ahman  v.  W alters ^  supra^  and 
1.   we  so  hold,  that  while  in  the  case  at  bar  the 

estate  limited  to  the  imbom  children  of 
either  son  of  the  testator  by  item  No.  2  of  said  will 
is  and  remains  a  contingent  remainder  in  fee,  such 
Vol.  62—32 
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estate  will  vest  as  a  remamder  in  fee  on  the  birth 
of  a  child  to  such  son,  subject  to  be  opened  up  to 
let  in  other  children  of  such  son  afterwards  bom 
alive. 

It  thus  appears  that,  by  virtue  of  item  No.  2 

of  the  will,  there  are  carved  from  the  estate  in  fee 

owned  by  testator  at  the  time  of  his  decease, 

2.  in  the  lands  involved,  estates  in  number  and 
quantity  as  follows:  (1)  A  life  estate  in 
the  widow  as  indicated;  (2)  a  life  estate  in 
each  son,  subject  to  the  life  estate  in  the  widow 
also  as  indicated;  (3)  a  contingent  remainder 
in  fee  in  the  unborn  child  or  children  of  each  son. 
It  is  apparent  also,  that  the  entire  quantity  of  estate, 
owned  by  testator  in  such  lands  is  not  exhausted 
by  the  estates  carved  therefrom  by  such  item  No.  2. 
There  is  left  a  remnant  limited  on  the  successive  life 
estates,  and  limited  by  such  contingent  remainders 
in  fee  created  in  a  child  or  children  of  the  respective 
sons.  That  is,  directing  our  attention  to  an  un- 
divided one-half  of  such  lands,  in  order  that  we 
may  make  ourselves  clear,  such  undivided  half  is 
devised  to  the  widow  for  life,  remainder  6ver  for 
life  to  either  son  as  the  case  may  be,  and  a  contin- 
gent remainder  in  fee  to  the  unborn  child  or  chil- 
dren of  such  son.  The  remnant  in  such  half  is 
a  vested  estate  therein  limited  on  the  successive 
life  estates  and  limited  by  such  contingent  remainder 
in  fee.  The  contingent  event  is  of  a  nature  such 
as  that  it  may  or  may  not  occur.  The  course  of 
time,  however,  will  disclose  that  it  has  occiured 
or  that  it  can  not  occur.  A  child  or  children  may 
be  born  to  such  son,  or  his  decease  will  render  such 
event  impossible.  The  happening  of  the  contin- 
gency will  terminate  the  estate  which  we  have 
designated  as  a  remnant.  The  disclosure  that 
such  contingent  event  can  not  occur  will  ripen  such 
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remnant  into  a  remainder  in  fee.  The  8ame  line  of 
reasoning  leading  to  a  like  conclusion  applies,  of 
course,  to  the  other  half  of  the  estate  under  con^ 
sideration.  It  thus  appears  that  the  estate  which 
is  undisposed  of  by  item  No.  2  of  the  will  is  one 
class  of  what  is  denominated  a  base,  determinable 
or  qualified  fee.  16  Cyc  602;  10  R-  C.  L.  652; 
First  Universalist  Society  v.  Boland  (1892),  15  L. 
R,A.  231,  note;  Tiedeman,  Real  Prop.  §§36,  211. 
Such  an  estate  is  an  estate  in  fee  for  the  reason 

3.  that  it  may  continue  forever.     It  is  an  estate 
of  inheritance  descendible  to  heirs  and  may 

be  assigned  or  devised.  Id. ;  and  Aldred  v.  Sylvester 
(1916),  184  Ind.  542,  111  N.  E.  914;  Mendenhall 
v.  First  New  Church,  etc.  (1911),  177  Ind.  336,  98 
N.  E.  57.  Such  determinable  fee  not  being  devised 
by  item  No.  2  of  the  will,  passed  into  the 

4.  residue  of  the  estate,  and  by  item  No.  17,  which 
is   a  residuary   clause,    was   devised   to   the 

widow  and  the  two  sons  as  tenants  in  common 
in  equal  shares.  Page,  Wills  §507;  Barker 
v.  Town  of  Petersburg  (1907),  41  Ind.  "App.  447, 
82  N.  E.  996.  It  follows  that  the  first  conclusion 
of  law  is  correctly  stated.  The  second  should 
be  more  definite,  to  the  effect  that  Alexis  Coquillard 
is  the  owner  of  an  estate  in  the  undivided  half  of 
said  lands  for  and  during,  the  period  of  his  nat- 
ural life,  limited,  however,  on  the  preceding  life 
estate  in  Maude  M.  Coquillard;  and  that  Joseph 
Coquillard  is  the  owner  of  a  like  estate  in  the 
other  undivided  one-half  of  such  lands.  The  third 
and  fourth  conclusions  should   be  restated, 

5.  to  the  effect  that  in  one  undivided  half  of 
such   lands    Maude    M.    Coquillard,    Alexis 

Coquillard  and  Joseph  Coquillard  are  the  owners 
as  tenants  in  common  in  equal  shares  of  a  vested 
remainder  in  fee,   limited   on   the  successive  life 
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and  the  parties  would  have  siinilar  rights  and  interests  in  the  other 
half  of  such  lands,  involving,  however,  the  contingency  of  the 
birth  of  children  to  B.    p.  499. 

6.  Partition. — Right  of  Action. — Possession. — ^Where  a  testator 
devised  a  life  estate  to  each  of  two  sons  in  the  undivided  half  of 
certain  lands,  subject  to  the  prior  life  estate  of  the  widow,  she 
cannot  maintain  an  action  in  partition,  since  as  sole  owner  of  the 
life  estate  she  is  entitled  to  exclusive  possession  of  the  land.   p.  502. 

7.  Partition. — Right  of  Action. — Possession. — Where  a  life  estate 
in  certain  lands  was  created  in  the  testator's  widow,  with  sub- 
sequent life  estates  to  two  sons,  neither  of  them  can  maintain 
an  action  in  x>ai^ition  during  the  life  of  the  mother,  since,  in 
the  absence  of  a  conveyance  or -surrender  by  the  widow  of  any 
part  of  her  life  estate  to  the  sons,  they  have  no  right  of  possession 
to  the  lands,    p.  502. 

8.  Partition, — Right  of  Action. — Possession. — ^Where,  by  reason  of 
intervening  life  estates,  the  right  to  present  possession  is  not 
annexed  to  the  base  or  determinable  fee  of  which  a  testator's 
widow  and  two  sons  are  tenants  in  common,  neither,  as  tenants 
in  such  qualified  fee,  can  enforce  partition,    p.  502. 

9.  'pAKrmoN. -^Right  of  Action. — Possession. — ^Even  where  par- 
tition is  a  matter  of  equitable  cognizance  only  those  in  possession 
or  ontitied  to  possession  may  file  a  bill  for  partition  in  equity. 
p.  503. 

10.  Judgment. — Relief.— Conformity  to  Pleadings. — ^Where  an 
answer  is  filed,  the  court  may  grant  any  relief  consistent  with 
the  case  made  by  the  complaint  and  embraced  within  the  issues, 
as  provided  by  $394  Bums  1914,  {385  R.  S.  1881,  and  an  action 
in  partition  may  be  regarded  as  a  proceeding  to  convert  the  lands 
into  a  fund  and  for  the  investment  of  the  same  where  the  facts  in 

the  case  warrant  such  a  conclusion,    p.  503. 

11.  Remainders. — Sale  of  Property. — Equity  Jurisdiction. — Adminr 
istration  of  Estates. — The  trial  coiut,  in  the  exercise  of  its  chancery 
powers,  is  clothed  with  jurisdiction  to  direct  the  sale  and  con- 
version of  lands  in  fee  held  by  a  life  tenant  with  conditional  estates 
over  to  unascertained  persons,  where  emergencies  arise  rendering 
action  by  the  court  imi)erative  in  order  that  the  persons  interested 
may  be  protected  in  their  legal  rights,  and  the  body  of  the  estate 
preserved  for  them,  but  such  extraordinary  powers  should  be  used 
with  caution.     p«  508. 

12.  Remainders. — Sale. — Order  of  Court. — Persons  Bound. — In  an 
action  for  partition,  where  it  appears  that  all  persons  in  being 
having  an  interest  in  the  lands  are  parties  to  the  suit,  and  where 
the  exigencies  of  the  situation  require  such  action  on  the  part  of 
the  coinii,  the  trial  court  may  by  proper  decree  order  that  the 
lands  be  sold  free  of  aJl  life  estates  and  remainders  and  that  title  in 
fee  simple  shall  pass  to  the  purchaser,  and  such  a  decree  is  binding 
on  the  unborn  grandchildren  of  a  testator  who  devised  to  them. 


MAY  TERM,  1916.  491 


Ck)quillard  v.  Coquillard — 62  Ind.  App.  489. 


eubject  to  intervening  life  estates,  the  fee  in  the  lands  involved  in 
the  action,     p.  509. 

13.  Remainders. — Scde. — Order  of  Court, — Proceeds, — ^While  the 
court,  in  the  exercise  of  its  chancery  powers,  has  the  right  to  direct 
the  sale  and  conversion  of  lands  in  fee  held  by  a  life  tenant  with 
conditional  estates  over  to  unascertained  persons,  yet  such  power 
should  not  be  exercised  beyond  the  scope  of  the  necessity  of 
protecting  the  estate  and  the  interests  of  the  beneficiaries  therein, 
and,  where  the  exigencies  of  the  case  require  the  sale  of  the  lands, 
the  funds  derived  therefrom  must  be  substituted  for  the  lands, 
all  interests  and  estates  in  the  latter  being  transferred  to  the 
former,  and  the  fund  must  be  administered  as  nearly  as  possible 
as  the  lands  would  have  been  handled  had  there  been  no  con- 
version; but  where  the  ooiurt,  in  the  exercise  of  its  discretion, 
deems  that  the  circumstances  of  the  case  ^^uire  such  action, 
it  has  the  power  to  order  the  payment  to  the  life  tenants  of  the 
estimated  value  of  their  estates  and  allow  the  residue  to  accumu- 
late at  interest  for  the  benefit  of  the  contingent  owners,    p.  611. 

14.  Partition. — Sale  of  Lands, — Order  of  Court, — Proceeds. — 
Distrihuiion, — ^In  an  action  for  partition,  where  it  was  disclosed 
that  a  testator  had  devised,  from  lands  owned  in  fee,  a  life  estate 
to  two  sona  in  common,  subject  to  the  widow's  prior  life  estate 
therein,  the  remainder  in  fee  going  to  the  children,  if  any  be  bom, 
of  such  sons;  the  fund  arising  from  the  sale  of  the  land  as  decreed 
by  the  court,  should,  by  reason  of  the  special  circumstances  of 
the  case,  be  distributed  as  follows:  first,  the  costs  and  expenses 
of  the  proceeding  should  be  paid  out  of  the  fund;  second,  the 
net  income  from  the  residue  of  the  fund  should  be  paid  to  the 
widow  during  her  life,  and  upon  her  death,  if  both  sons  shall 
be  alive,  the  net  income  from  one-half  the  fund  should  be  paid  to 
each  son  during  the  remsdnder  of  his  life,  and  on  the  decease  of 
a  son,  a  child  or  children  having  been  bom  alive  to  him,  the 
testator's  widow  having  theretofore  died,  one-half  the  fund  should 
be  paid  to  such  child  or  children  or  their  heirs,  but  if  a  son  shall 
die,  subsequent  to  the  death  of  the  widow,  without  children 
having  been  bom  to  him,  and  the  brother  survives,  distribution 
of  half  of  the  fund  should  be  to  the  heirs  of  the  deceased  son, 
to  the  heirs  of  the  widow  and  to  the  surviving  son;  and  on  decease 
of  the  other  son,  under  like  circumstances,  a  similar  distribution 
should  be  made  of  the  other  half  of  the  fund,  while  the  decease 
of  a  son  during  the  lifetime  of  the  widow  would  not  change  the 
course  of  the  distribution,  but  would  postpone  it  until  her  death. 
p.  513. 

From  St.  Joseph  Circuit  Co\xrt\  Walter  A.  Funk^ 
Judge. 

Action  by  Alexis  Coquillard  and  another  against 
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acquires  the  fee  to  an  undivided  portion  of  such 
lands,  such  life  tenant,  although  entitled  to  the 
possession  of  the  whole  of  such  lands,  or  the  owner 
or  owners  of  the  unconveyed  portion  of  such  remain- 
der in  fee,  although  not  entitled  to  the  possession  of 
any  part  of  such  lands,  may  maintain  partition;  or, 
where  one  of  such  remaindermen  acquires  such  life 
estate  or  an  imdivided  interest  therein,  either  he 
or  such  other  remaindermen,  although  the  latter 
is  not  entitled  to  possession,  may  maintain  parti- 
tion. Smith  V.  Andrew  (1912),  50  Ind.  App.  602, 
98  N.  E.  734.  To  the  extent  indicated,  such 
statute  modifies  or  extends  the  common-law  rulct 
but  it  is  not  applicable  to  the  facts  of  this  case. 
It  follows  from  what  has  been  said  that  Maude 

6.  M.  Coquillard,  as  life  tenant^  can  not  maintain 
partition  as  she  holds  her  life  estate  as  sole 
owner  rather  than  as  a  cotenant.     30  Cyc  178. 

7.  As  she  has  not  surrendered  or  conveyed 
her  life  estate,  or  any  part  thereof,  to  the 

subsequent  life  tenants,  Alexis,  as  one  of  the  latter, 
is  not  entitled  to  partition  as  no  possessory  right 
is  annexed  to  his  estate.  Eberle  v.  Gaier  (1913), 
89  Ohio  118,  105  N.  E.  282;  Bice  v.  Nixon  (1890), 
34  W,  Va.  107,  11  S.  E.  1004;  BriUhart  v.  Mish 
(1904),  99  Md.  447,  58  Atl.  28.  For  reasons 
already  indicated,  neither  Maude  M.  Coquil- 

8.  lard  nor  Alexis  Coquillard,  as  a  tenant  in 
such    qualified    fee,    can    enforce    partition. 

It  follows  that  if  this  action  shotdd  be  considered 
merely  as  a  proceeding  for  the  partition  of  lands 
it  can  not  be  maintained.  Fry  v.  Hare  (1905), 
166  Ind.  415,  77  N.  E.  803;  Tower  v.  Tower  (1895), 
141  Ind.  223,  40  N.  E.  7^7;  Hawkins  v.  McDougal 
(1890),  125  Ind.  597,  25  N.  E.  807;  Shaw y.  Beers 
(1882),  84  Ind.  528;  Freeman,  Coten.  and  Part. 
(2d  ed.)  §§440,  446;  Weston  v.  Stoddard  (1893), 20  L. 
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R.  A.  624,  note;  note  to  Brovm  v.  Brown  (1910), 
28  L.  B.  A.  (N.  S.)  125.     The  rule^is  the  same  where 

partition  is  a  matter  of  equitable  cognizance, 
9.    as  only  those  in  possession  or  entitled   to 

possession  may  file  the  bill  in  such  jurisdiction. 
Pomeroy,  Eq.  Jurisp.  (2ded.)  §1387^  note  1;  Free- 
man, Coten.andPart.  §440;2  WhiteandTudor,  Lead- 
ing Cases  in  Eq.^note  to  Agary.  FairfaXf  894. 

We  are  riot  required,  however,  to  regard  this 
action  as  a  proceeding  for  partition.  As  indicated, 
certain  very  essential  elements  of  that  sort  of  action 
are  lacking.  The  characterizing  facts  here  are 
nonessentials  in  a  proceeding  for  partition.  Parti- 
tion resulting  in  the  division  of  the  lands,  if  the  court 
were  authorized  to  award  it,  would  be  ineffectual  as 
a  remedy.  The  embarrassments  of  the  situation 
would  still  exist.  If  partition  were  effectual,  it 
would  be  because  the  lands  were  ordered  sold 
as  indivisible.  The  parties  in  interest  here  may 
be  awarded  those  considerations  to  which  they 
seem  to  be  entitled  and  all  their  rights  protected 
only  by  a  sale  of  the  lands  and  a  reinvestment  of 
the  proceeds.  The  characterizing  facts  appeal  to 
the  court  to  that  end,  rather  than  that  the  lands 
be   partitioned.     Where   an   answer   is   filed,    the 

court  may  grant  ajiy  relief  consistent  with 
10.    the  case  made  by  the  complaint  and  embraced 

within  the  issue.  §394  Bums  1914,  §385 
R.  S.  1881;  Humphrey  v.  Thorn  (1878),  63  Ind. 
296.  Considering  then,  the  facts  that  individ- 
ualize the  action,  we  regard  this  as  a  proceeding 
to  convert  the  lands  into  a  fimd  and  for  the 
investment  of  the  fund.  The  nature  of  the  action 
being  so  regarded,  three  questions  are  presented 
for  our  consideration:  First,  in  such  a  general 
situation  as  is  presented  here,  whether  the  trial 
court  in  the  exercise  of  its  chancery  jurisdiction  is 
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clothed  with  power  to  durect  the  sale  of  the  lands; 
second,  whether,  under  the  specific  facts,  such 
power,  if  it  exists,  was  properly  exercised;  and  third, 
whether  the  court's  decree,  if  otherwise  properly 
entered,  is  binding  on  the  contingent  owners  who 
may  hereafter  be  bom. 

We  proceed  to  consider  these  questions.  The 
situation  is  as  follows:  The  testator  evidently 
contemplated  that  this  real  estate  should  be  a 
source  of  income  to  the  widow  dtuing  her  life, 
and  thereafter  to  the  sons  during  their  respective 
lives,  and  that  the  corpus  of  the  estate  should  be 
preserved  to  the  unborn  children  of  the  latter. 
Although  he  did  not  specifically  so  direct,  it  was 
probably  his  intent  that  the  land  should  be  pre* 
served  as  land  until  it  eventually  vested  by  absolute 
title  under  the  will.  Under  the  facts,  and  by  reason 
of  changed  conditions  which  the  testator  probably 
did  not  foresee,  his  purpose  is  being  frustrated, 
and  is  likely  to  be  completely  defeated  imless  the 
arm  of  a  court  exercising  chancery  powers  may  be 
interposed  to  the  end  that  the  lands  may  be  sold 
and  the  various  estates  and  interests  therein  trans* 
ferred  to  the  fund.  Such  changed  conditions  and 
the  specific  facts  are  to  the  following  effect:  At  the 
decease  of  the  testator,  the  real  estate  involved  was 
situate  near  the  city  of  South  Bend.  It  was  then 
regarded  as  farm  land,  and  was  liable  to  charges 
only  as  such.  The  city,  however,  has  rapidly 
increased  in  territorial  extent,  population  and 
industrial  importance.  The  lands  now  are  urban 
or  suburban  to  such  city.  Although  yielding  but 
small  income,  they  have  become  subject  to  heavy 
charges  for  taxes,  public  improvement  assessments 
and  the  like.  As  a  consequence,  the  expense  of 
maintaining  the  land  greatly  exceeds  the  income. 
As   contemplated    by    the    testator,    these    lands 
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should  be  a  source  of  income  to  the  widow,  and 
later,  in  the  natural  course  of  events,  to  the  sons. 
The  expenses,  however,  swallow  up  the  income. 
Sums  in  addition  must  be  paid  to  preserve  the 
body  of  the  estate.  Unless  the  court  may  inter- 
vene, the  lands  cannot  be  conveyed  by  good  title 
until  after  the  decease  of  the  sons.  Their  life  ex- 
pectancies at  the  commencement  of  this  action  in 
1914,  as  estimated  by  standard  tables  of  mortality, 
were  approximately  thirty-three  and  thirty-four 
years  respectively.  If  the  owners  of  limited  estates 
in  the  lands  were  disposed  to  continue  to  discharge 
all  liens  and  expenses  until  the  lands  may  be  con- 
veyed, it  would  seem  to  be  unreasonable  to  require 
or  expect  them  to  do  so.  The  estimated  value  of 
the  land  as  found  by  the  court,  if  invested  at  the 
legal  rate,  would  yield  an  income  of  more  than 
double  the  value  of  the  lands  within  the  period  of 
such  expectancies.  Under  the  circumstances,  it 
woxdd  seem  that  the  best  interests  of  all  concerned 
require  that  the  lands  be  transformed  into  a  fund. 
The  interests  of  the  widow  and  sons  so  require  in 
order  that  they  may  receive  the  income  in  succession 
as  intended  by  the  testator.  The  interests  of  the 
imbom  contingent  owners  so  require  in  order  that 
the  body  of  the  estate,  although  converted  into 
personality,  may  be  preserved  for  them. 

It  cannot  be  doubted  that  the  power  is  lodged 
in  chancery  in  a  proper  case,  where  all  persons 
interested  and  likely  to  be  affected  by  the  decree 
are  before  the  court,  to  convert  realty  into  person- 
ality, and  to  direct  and  supervise  reinvestment. 
Thus,  Ridley  v.  Halliday  (1900),  106  Tenn.  607, 
61  S.  W.  1025,  53  L.  R.  A.  477,  82  Am.  St.  902, 
involved  lands  held  under  a  grant  for  the  use  of 
a  life  tenant  with  remainder  over  to  successive 
classes,  some  of  whom  were  not  in  being.     It  was 
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made  to  appear  there  that  the  interests  of  all 
concerned  plainly  required  the  sale  of  the  lands  and 
the  reinvestment  of  the  proceeds.  In  approving 
a  decree  to  that  end,  the  court  of  Chancery  Appeals 
of  Tennessee  held  that,  under  the  circumstances 
presented,  a  court  of  chancery  has  inherent  power 
to  order  a  sale,  the  interested  persons  in  esse  being 
before  the  court,  and  that  a  decree  so  entered  is 
binding  on  contingent  owners  not  in  being.  The 
facts  there  were  very  similar  to  those  here,  differing 
principally  in  that  the  lands  there  had  been  con- 
veyed and  were  held  in  trust  for  the  life  tenant 
and  remaindermen. 

In  Curtiss  v.  Brown  (1862),  29  111.  201,  230, 
likewise  the  lands  involved  were  held  in  trust  for 
the  use  of  a  life  tenant  with  contingent  interests 
over  to  unascertained  persons,  and,  in  a  situation 
similar  in  effect  to  those  presented  here,  the  court, 
in  holding  that  chancery  is  clothed  with  power  to 
grant  relief  by  a  sale,  uses  this  language:  ''Can 
it  be  said  that  the  beneficiary  of  an  estate  which 
would  bring  in  the  market  one  hundred  thousand 
dollars,  should  perish  in  the  street  from  want, 
or  be  sent  to  the  poor-house  for  support,  or  that 
the  estate  should  be  totally  lost,  because  there  is 
no  power  in  the  courts  to  relieve  against  the  pro- 
visions of  the  instrument  creating  this  trust? 
Exigencies  often  arise  not  contemplated  by  the 
party  creating  the  trust,  and  which,  had  they  been 
anticipated,  would  undoubtedly  have  been  provided 
for,  where  the  aid  of  the  court  of  chancery  must 
be  invoked  to  grant  relief  imperatively  required; 
and  in  such  cases  the  court  must,  as  far  as  may  be, 
occupy  the  place  of  the  party  creating  the  trust, 
and  do  with  the  fund  what  he  would  have  dictated 
had  he  anticipated  the  emergency." 

A  like  conclusion  was  reached  in  Hale  v.  Hale 


MAY  TERM,  1916.  507 


Coquillard  v.  Coquillard — 62  Ind.  App.  489. 


(1893),  146  lU.  227,83  N, E.  858, 20  L.  R.  A.  247, 
wherein  the  court  afiBrmed  a  decree  directing  the 
sale  of  lands  thereby  affecting  the  titles  of  certain 
infants  and  the  contingent  interests  of  unborn 
persons.  It  was  made  to  appear  there  that  the 
lands  were  unproductive  and  subject  to  heavy 
charges  by  reason  of  their  proximity  to  Chicago, 
but  that  they  might  be  sold  for  a  substantial  sum, 
which  upon  being  invested  or  loaned,  would  yield 
to  the  persons  interested  a  considerable  income. 
The  decision  is  justified  on  the  ground  that  where 
it  is  for  the  benefit  of  infants,  courts  of  equity  have 
the  power,  by  virtue  of  their  general  jurisdiction 
over  the  estates  of  minors  and  others  imder  dis- 
abilities, to  authorize  a  conversion  of  real  estate 
into  personalty  and  of  personalty  into  realty. 

Each  of  the  cases  above  cited  and  discussed 
involved  an  estate  held  in  trust  for  the  use  of  life 
tenants  and  contingent  remaindermen,  including 
persons  not  in  being.  WhUe  the  fact  that  an  express 
trust  is  involved  may  clothe  a  court  of  chancery 
with  jurisdiction  to  direct  its  administration  in 
order  that  its  subject-mattev  may  be  preserved 
and  its  beneficiaries  protected  in  their  rights, 
yet  some  other  equitable  consideration  must  exist 
in  order  that  the  court  may  properly  exercise  its 
power,  by  directing  the '  conversion  of  trust 
property  into  some  other  form  where  such  con- 
version is  not  specifically  authorized  by  the  in- 
strument of  trust.  In  each  of  such  cases,  such 
other  consideration  consisted  in  that  it  was  made 
to  appear  that  the  trust  property  was  likely  to 
be  lost  or  that  it  was  subject  to  great  depreciation 
unless  such  conversion  was  directed,  and  consum- 
mated. A  like  consideration  exists  here,  and  we 
do  not  believe  that  the  mere  fact  that  no  express 
trust  is  involved  stands  as  a  bulwark  against  action 
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by  the  coiirt.  To  this  effect  is  Gavin  v.  Curtin 
(1898),  171  lU.  640,  49  N.  E.  523,  40  L.  R.  A.  776, 
where  no  express  trust  was  involved.  The  lands 
there  were  held  under  a  devise  to  testator's  daughter 
for  life,  with  contingent  interests  over  to  others, 
including  persons  not  in  being.  A  decree  directing 
the  sale,  on  a  showing  that  the  lands  were  com- 
paratively unproductive  and  that  the  charges  and 
expenses  very  much  exceeded  the  income,  was 
approved;  the  court  saying  in  substance  that 
independent  of  the  existence  of  a  trust,  a  court 
of  equity  has  jurisdiction  to  intervene  where  it  is 
made  to  appear  that  otherwise  a  substantial  right 
would  be  lost,  and  that  in  the  presence  of  some 
exigency  which  makes  the  action  of  the  court 
practically  indispensible,  it  properly  exercises  its 
power.  To  the  same  effect  is  Baldrige  v.  Coffey 
(1900),  184  111.  73,  56  N.  E.  411,  foUowing  and 
approving  Gavin  v.  Curtin^  supra.  See,  also,  Buggies 
V.  Tyson  (1899),  104  Wis.  500,  79  N.  W.  766, 
81  N.  W.  367,  48  L.  R.  A.  809;  Clyburn  v.  Reynolds 
(1888),  31  S.  C.  91,  9  S.  E.  973;  Springs  v.  ScoU 
(1903),  132  N.  C.  548,  44 S.  E.llQ; Mayally.Mayall 
(1896),  63  Minn.  511,  516,  65  N.  W.  942;  BenneU 
V.  Nashville  Trust  Co.  (1912),  127  Tenn.  126, 153  S. 
W.  840,  46  L.  R.  A.  (N.  S.)  43,  Ann.  Cas.  1914A 
1045. 

Respecting  the  first  two  questions  suggested  as 
presented  for  consideration,  we  conclude  that  the 

trial  court  in   the  exercise   of  its   chancery 
11.    powers  is  clothed  with  jurisdiction  to  direct 

the  sale  and  conversion  of  lands  in  fee  held 
by  a  life  tenant  with  conditional  estates  over  to 
unascertained  persons,  where  emergencies  arise 
rendering  action  by  the  court  imperative  in  order 
that  the  persons  interested  may  be  protected  in 
theur  legal  rights,  and  the  body  of  the  estate  pre- 
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Berved  for  them,  and  that  whHe  such  extraordinary 
powers  should  be  used  with  caution,  in  the  case  at 
bar,  the  coiu't  properly  exercised  such  powers  to 
the  end  indicated. 

Directing  our  attention  more  particularly  to  the 
third  question  above  suggested,  all  persons  inter- 
ested in  the  subject-matter  of  this  proceeding  and 
who  are  in  being,  are  before  the  court.  The  life 
tenants  and  owners  of  such  qualified  fee,  which  as 
we  have  said  is  an  estate  of  inheritance,  are  parties. 
The  owners  of  the  contingent  interests  can  not 
be  made  parties  as  they  are  not  in  being.  If  in 
being,  they  would  be  necessary  parties.  The 
persons  before  the  court  are  interested  in  urging 
upon  the  attention  of  the  coxui)  every  consideration 
that  such  unborn  persons  would  be  interested  in 
presenting  if  in  being  and  parties  to  the  proceeding. 
Under  such  circtimstances,  and  where  the  exigencies 
of  the  situation  require  action  on  the  part  of  courts, 
impelled  by  practical  necessity,  they  assume  juris- 
diction. Decrees  entered  imder  such  circtimstances 
are  binding  on  persons  not  in  being.  We  conclude 
that  a  proper  decree  entered  in  this  proceeding 
12.  is  binding  on  the  imbom  children  of  testator's 
sons,  and  that  the  fifth  conclusion  of  law  is 
correct.  In  addition  to  authorities  above  cited, 
see  the  following:  Bofil  v.  Fisher  (1850),  3  Rich. 
Eq.  1,  56  Am.  Dec.  627;  Downey  v.  Seih  (1906), 
8  L.  R.  A.  (N.  S.),  49,  note;  Powell  v.  Wright 
(1844),  7  Beav.  444;  Kera  v.  Church  of  St.  Michael 
(1892),  136  N.  T.  10,  32  N.  E.  704,  18  L.  R.  A. 
631,  32  Am.  St.  693;  Dunham  v.  Doremua  (1897), 
55  N.  J.  Eq.  511,  37  Atl.  62;  Story,  Eq.  Pleading 
§§145,  146;  Freeman,  Coten.  and  Part.  (2ded.) 
§482;  Mead  v.  MitcheU  (1858),  17  N.  Y.  210, 
72  Am.  Dec.  455;  RuUedge  v.  Fishhume  (1903), 
97  Am.  St.,  note  p.  766;  Cheesman  v.  Thame  (1833), 
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1  Edw.  Ch.(N.Y.)  629;  Foo;  V.  Fee  (1897),  24  App. 
Div.  314,  49  N.  Y.  Supp.  292;  Carter  v.  White 
(1904),  101  Am.  St.  870,  note;  Coquillard  .  v. 
Coquillard^  supra. 

We  can  not,  however,  approve  the  sixth  con- 
clusion. It  contemplates  the  depletion  of  the  fund 
by  paying  to  the  parties  to  this  proceeding  the  esti- 
mated value  of  their  respective  life  interests.  On 
the  investment  of  the  fimd,  Maude  M.  Coquillard 
would  be  entitled  to  the  net  income  therefrom 
during  life.  Thereafter,  each  son  would  be  entitled 
to  the  net  income  from  one-half  of  the  fund  during 
the  remaining  period  of  his  life.  The  court  probably 
concluded  that  the  payment  to  each  life  tenant 
of  the  estimated  value  of  his  interest  in  the  fimd 
would  accomplish  the  legal  equivalent  of  payment 
to  him  of  income  as  indicated,  and  therefore  that 
the  payment  of  such  legal  equivalent  is  justified. 
If  this  were  true,  it  will  be  observed  that  there  is  no 
provision  for  the  restitution  of  the  fimd  by  the 
accumulation  of  interest  on  the  residue.  In  ad- 
dition, the  conclusion  is  to  the  effect  that  such 
residue  should  be  divided  into  three  equal  parts, 
but  there  is  no  specification  as  to  the  disposition 
of  the  parts.  Presumably  the  court  contemplated 
the  payment  thereof  to  the  parties  to  this  proceed- 
ing as  owners  of  such  qualified  fee.  The  stipula- 
tion for  the  protection  of  the  contingent  remainder- 
men is  indefinite.  The  decree  entered  on  the 
conclusions  contains  no  provision  for  their  pro- 
tection. On  the  subject  of  the  distribution  of 
the  fund,  it  is  simply  to  the  effect  that  the  costs 
and  expenses  be  paid,  and  that  the  residue  of  the 
fimd  be  distributed  to  the  parties  to  the  proceedings 
in  proportion  to  their  several  interests. 

A  proceeding  such  as  this  is  maintainable  only 
on  the  theory  that  by  reason  of  some  exigency 
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growing  out  of  changed  conditionSt  it  becomes  neces- 
sary to  convert  lands  into  personalty  in  order 
13.  that  the  body  of  the  estate  may  be  preserved. 
The  courts  are  in  accord,  that  in  order 
to  the  validity  of  the  proceedings  the  funds  must 
be  substituted  for  the  lands,  all  interests  and 
estates  in  the  latter  transferred  to  the  former, 
and  that  the  fimd  must  be  ordered  administered 
as  nearly  as  possible  as  the  lands  would  have  been 
handled  had  there  been  no  conversion.  Noble  v. 
Cromwell  (1858),  26  Barb.  (N.  Y.)  475;  Gavin  v. 
Curtin^  supra;  Mead  v.  MitcheU^  supra;  Chessman 
V.  ThornSf  supra;  Bofil  v.  Fisher^  supra;  Monarque 
V.  Monarque  (1880),  80  N.  Y.  320,  326;  Barnes 
V.  Lviher  (1894),  77  Hun.  234,  28  N.  Y.  Supp. 
400;  RuHedge  v.  Fishhume^  eupra^  note  p.  767. 

As  we  have  indicated,  it  was  apparently  tes- 
tator's intention  that  the  lands  involved  here 
should  be  held,  owned  and  enjoyed  as  lands  imder 
the  various  estates  created  therein  until  title  became 
absolute  imder  the  terms  of  the  will.  While,  as 
we  have  said,  the  courts  by  virtue  of  the  compelling 
force  of  some  necessity  have  the  power  to  encroach 
upon  the  intention  of  the  testator,  in  order  that 
the  estate  may  be  preserved  and  the  interests  of 
the  beneficiaries  protected,  such  power  should  not 
be  exercised  beyond  the  scope  of  influence  of  such 
necessity.  The  separation  of  the  life  estates  from 
the  estates  in  remainder  by  estimating  the  values 
of  the  former  and  paying  such  values  to  the  life 
tenants  is  not  required  here  by  the  exigencies  of 
the  situation.  To  do  so  would  constitute  an 
unnecessary  and,  therefore,  unauthorized  infringe- 
ment upon  the  testator's  intention.  The  payment 
to  the  life  tenants  of  the  estimated  values  of  their 
life  estates  and  allowing  the  residue  to  accumulate 
at  interest  for  the  benefit  of  the  contingent  owners. 
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would  doubtless  accomplish  the  legal  equivalent 
of  holding  the  entire  fund  in  trust  as  herein- 
after indicated.  It  is  not  likely,  however,  that  by 
the  former  method  the  practical  equivalent  of 
the  latter  would  be  attained.  It  is  within  the 
power  of  the  court,  in  its  discretion,  to  dispose  of 
the  fimd  in  the  former  method.  16  Cyc  616,  639; 
30  Cyc  291;  Swain  v.  Hardin  (1878),  64  Ind.  86; 
Ruaaell  v.  Buaaell  (1874),  48  Ind.  456;  Dalesman's 
Appeal  (1889),  127  Pa.  348,  17  AtL  1086,  1100. 
Under  the  special  circumstances  of  this  case,  how- 
ever, we  do  not  believe  that  such  discretion  should 
be  exercised. 

In  Buggies  v.  Tysons  supra^  under  facts  similar 
to  those  involved  here,  it  is  expressly  held,  after 
a  full  examination  of  the  decided  cases,  that  the 
court,  in  the  absence  of  some  overpowering  necessity, 
held  not  to  exist  there  and  not  shown  to  exist  here, 
has  no  power  to  direct  the  separation  of  the  life 
estate  from  the  estate  in  remainder  by  estimating 
the  value  of  the  former  and  paying  such  value 
to  the  life  tenant.  As  is  said  there,  such  a  course 
would  substitute  an  expectancy  for  a  certainty* 
The  remaindermen  here,  on  the  termination  of 
the  life  estates,  the  contingency  having  happened, 
are  entitled  under  the  will  to  the  undiminished 
body  of  the  estate.  Likewise,  the  lands  being 
transformed  into  money,  they  are  entitled  to 
the  imdiminished  body  of  the  fund.  The  exigency 
of  the  situation  loses  its  force  on  the  conversion 
of  the  real  estate  into  personalty.  To  meet  such 
exigency  fully,  a  separation  of  the  life  estates  from 
the  estates  in  remainder  is  not  required.  As  to 
whether  the  remaindermen  would  receive  the  equiva- 
lent of  the  body  of  the  fund,  by  the  separation  of 
the  life  estates  as  indicated  and  by  allowing  in- 
terest to  accumulate  on  the  residue,  is  speculative* 
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The  problem  of  handling  the  fund  and  its  final 
distribution,  while  complex,  is  rendered  compara- 
tively simple  by  keeping  in  mind  the  various 
14.    estates  and  interests  created  in  the  lands  by 
the  will.     In  a  general  way,  the  course  should 
be  as  follows:     The  costs  and  expenses  of  the  pro- 
ceeding should  be  paid  out  of  the  fxmds,  since  such 
costs  and  expenses  are  incurred  for  the  benefit  of  all 
persons  interested  therein.     A  trust  thereupon  of 
necessity  arises  involving  the  residue  of  the  fund. 
Such  trust  should  be  administered  and  executed 
xmder  the  guidance  and  supervision  of  the  court, 
and  in  so  doing  the  testator's  intent  should  be 
carried  out  as  nearly  as  possible.     To  that  end, 
the  net  income  should  be  paid  to  the  widow  during 
her  life.     If  at  the  decease  of  the  widow,  the  sons 
are  living,  the  net  income  from  one-half  of  the  fund 
should  be  paid  to  each  son  during  the  remaining 
portion  of  his  life.     There  can  be  a  final  distribution 
of  one-half  the  fimd  on  the  decease  of  a  son,  the 
widow  having  theretofore  died,  and  of  the  other 
half  under  like  circumstances.     On  the  decease  of  a 
son,  a  child  or  children  having  been  bom  alive  to 
him,  the  widow  having  theretofore  died,  distribution 
of  one-half  the  fimd  should  be  to  such  child  or 
children  or  their  heirs  or  legatees.     On  the  decease 
of  the  other  son,  under  like  circumstances,  there 
should  be  a  distribution  of  the  remaining  one-half  of 
the  fund.     On  the  decease  of  a  son,  no  child  having 
been  bom  to  him,  the  widow  having  theretofore 
died,  and  the  brother  surviving,   distribution    of 
half  of  the  fund  should  be  to  the  heirs  or  legatees 
of  the  deceased  son,  to  the  heirs  or  legatees  of  the 
widow,  and  to  the  surviving  son.     On  the  decease 
of  the  other  son,  xmder  like  circumstances,  distri- 
bution should  be  as  aforesaid  of  the  other  half  of 
Vol.  62—33 
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the  fund,  except  of  course,  to  his  hdrs  or  l^atees 
instead  of  to  him.  The  decease  of  a  son  within  the 
lifetime  of  the  widow  would  not  change  the  course 
of  distribution  from  as  above  indicated;  it  would 
simply  postpone  it  xmtil  the  decease  of  the  widow« 
These  general  observations  are  made  for  the  guid- 
ance of  the  Goxxri  in  entering  its  decree. 

The  judgment  is  reversed,  with  instructions  to 
the  eoxxri  to  restate  its  conclusions  of  law  in 
harmony  with  this  opinion  and  to  decree  accord- 
ingly. 

Note. — ^Reported  in  113  N.  £.  481.  Rights  and  remedies  of 
remaindermen,  14  Am.  St.  629.  See  under  (1)  40  Qyo  1664,  1674. 
1677;  (2)  40  Qyc  1584-1589;  (4)  40  Qyc  1949,  1950;  (5)  40  Qyo  1591. 
1593;  (6),  (7),  (8).  (9)  30  Qyo  178,  182,  190,  199;  (11),  (12)  16  (Jyo 
653,654. 


The  Fhankpobt  Constbttction  Company  v. 

Meneelt. 

[No.  8,996.    Filed  April  20, 1916.    Rehearing  denied  Jmie  27, 1916.) 

1.  Pabtnebshif. — Terminatioru-— Grounds. — Frandvlent  Bookkeep^ 
ing. — ^Partners  are  held  to  the  highest  degree  of  good  faith  toward 
each  other,  and  where  there  is  fraud  on  the  imrt  of  one  of  the 
partners  in  keeping  the  partoership  booH  which  were  by  the 
terms  of  the  contract  the  bads  of  the  division  of  profits  between 
the  parties,  such  breach  of  good  faith  is  ground  for  a  termination 
of  the  relationship  and  for  an  accounting,  even  though  the  duty 
of  keeping  the  accounts  was  not  specifically  imposed  on  such 
partner  by  the  contract  of  partnership,     p.  516. 

2.  Partnership. — Terminalian.— bounds  for, — Refusal  of  Accountn 
ing, — ^The  refusal  of  a  partner  to  make  an  accounting  when  demand- 
ed is  ground  for  the  termination  of  the  partnership  relation,  p. 
516. 

3.  Partnership. — Contract. — Refusal  to  Perform, — In  a  suit  for 
accounting  between  partners  the  trial  court  found  that  there 
had  been  formed  between  the  plaintiff  and  defendant  a  i>artner* 
ship  for  the  construction  of  roads  under  a  contract  providing  that 
the  plaintiff  was  to  superintend  the  work  of  construction  or 
be  charged  with  the  expense  of  procuring  another  to  perform 
such  services ;  that  the  defendant  was  obligated  to  provide  all  expense 
money;  that  the  contract  should  be  void  if  the  plaintifC  should 
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refuse  to  perform  his  imrt  of  the  agreement;  and  that,  while  the 
plaintifF  was  engaged  on  several  of  the  roads  imder  construction, 
one  road  was  built  without  his  superintendence,  for  which  road  he 
was  allowed  no  profit.  Hdd^  that  such  conclusions  do  not  amount 
to  a  finding  that  the  plaintifiF  refused  to  perform  his  part  of  the 
contract  so  as  to  make  it  void.    p.  518. 

4.  Pabtnbrship. — Termination, — Grounds, — Conversion  of  Funds, 
— A  conversion  of  the  funds  of  a  partnership  to  his  own  use  by 
one  of  the  partners  is  ground  for  dissolution  and  an  accounting, 
in  spite  of  contractual  provisions  to  the  contrary,    p.  518. 

5.  Partnership. — Rights  of  Partners, — Possession  of  Funds. — Di- 
vision of  ProfUs, — Even  though  a  contract  of  partnership  provided 
that  the  profits  should  not  be  divided  until  the  work  of  the  partner- 
ship was  completed,  yet  the  profits  accruing  before  that  time 
were  equally  the  property  of  both  partners,  and  the  ^appropria- 
tion of  such  funds  by  one  jMirtner,  under  a  claim  of  ownership,  to 
the  exclusion  of  the  other  was  sufficient  justification  for  the  latter 
refusing  to  continue  the  work,  and  the  provision  in  the  contract 
determining  his  rights  therein  in  case  of  his  refusal  to  continue  its 
performance  would  have  no  application,    p.  518* 

From  Tipton  Circuit  Coiirt;  James  M.  Purvis, 
Judge. 

Action  by  WiUiam  C.  Meneely  against  the 
Frankfort  Construction  Company.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.     Affirmed. 

Joseph  P.  Grajft  0.  E.  Brumbaugh  and  Jesse  R. 
Coleman,  for  appellant. 

James  F.  Kent,  Thomas  M,  Ryan  and  Gifford  & 
Giffordj  for  appellee. 

Ibach,  C.  J. — ^Appellee  and  appellant  were 
partners  in  a  joint  imdertaking  for  the  construction 
of  certain  gravel  roads  in  Clinton  county,  Indiana, 
and  this  action  was  brought  by  appellee  on  a 
complaint  in  two  paragraphs,  the  first  asking  for 
an  accounting  from  appellant;  the  second  seeking 
to  recover  certain  profits  from  the  said  imdertaking, 
which  it  was  alleged  appellant  had  converted. 

Appellant  first  urges  error  in  the  overruling  of  its 
demurrers  to  each  paragraph  of  complaint.     We 
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think  the  complaint  is  sufficient  to  withstand  the 
objection  urged,  for  it  alleges  an  excuse  for  the 
failure  of  appellee  to  entirely  complete  on  his  part 
the  contract  between  him  and  appellant,  since 
there  is  averred  fraud  of  appellant  in  keeping 
the  books  of  the  joint  enterprise.     Partners  or 

1.  .persons  engaged  in  joint  adventures  are  held 

to  the  highest  degree  of  good  faith  towards 
each  other,  and  it  is  their  duty  to  keep  correct 
accounts.  Lindley,  Partnership  (8th  ed.)  466,  656; 
Elliott,  Contracts  §4905.  Such  breach  of  good 
faith  is'groimd  for  termination  of  the  relation, 
and  for  an  accounting  as  to  the  dealings  formerly 
had.  Although  the  contract  did  not  in  terms  impose 
on  appellant  the  duty  of  keeping  the  partnership 
books,  this  did  not  make  it  less  liable  for  the  exercise 
of  the  highest  good  faith  in  keeping  the  accoimts, 
and  this  duty  is  made  greater  by  the  fact  that 
appellant's  books  were  made  by  the  contract  the 
basis  of  the  division  of  profits  between  the  parties. 
Elliott,  Contracts  §4953;  30  Cyc  447.  The  com- 
plaint  also   averred    that    appellee   demanded   an 

accounting,  which  was  refused,  and  such  refusal 

2.  is  in  itself  ground  for  the  termination  of  a 
partnership  relation. 

Error  is  also  assigned  in  the  court's  conclusions  of 
law  on  the  facts  found.  In  brief,  these  facts  are 
that  appellant  and  appellee  were  associated  in  the 
construction  of  certain  gravel  roads  in  1909  and 
1910,  the  agreement  between  them  being  a  verbal 
one;  that  this  verbal  agreement  was  superseded  by 
a  written  agreement  in  1911,  and  settlement  was 
made  for  the  roads  previously  constructed ;  that  this 
latter  agreement  provided  for  the  construction  by 
the  parties  of  four  roads  for  which  appellant  had 
contracts,  and  one  for  which  appellee  had  the  con- 
tract,  four  of  which  roads,   including  the  latter. 
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were  known  collectively  as  the  Fickle  roads  and' 
the  other  as  the  Bamett  road;  that  appellee  was 
to  superintend  or  pay  for  superintending  all  the 
work  and  appellant  was  to  furnish  all  money  for  ex- 
penses, each  to  share  equally  in  profits ;  that  appellant 
was  to  advance  to  appellee  $2.50  per  day  for  the  time 
actually  employed  on  the  roads,  this,  as  well  aaany 
other  expenses  paid  out  for  superintending  the  work, 
to  be  deducted  from  appellee's  portion  of  the  profits; 
that  the  contract  should  be  null  and  void,  except 
as  to  appellee's  right  to  a  per  diem,  if  he  should 
refuse  to  perform  his  part  of  the  agreement;  that, 
if  a  road  should  be  graded  or  graveled  and  he  should 
be  absent  from  the  road  or  fail  to  superintend  it 
in  the  proper  manner,  appellant  was  to  employ  a 
competent  foreman  or  superintendent  to  super- 
intend said  road  and  charge  the  expenses  to  appellee. 
It  was  also  foimd  that  appellee,  according  to  the 
terms  of  his  contract,  superintended  all  the  work 
done  in  the  construction  of  three  of  the  roads,  and 
while  he  was  so  engaged,  another  of  the  Fickle 
roads  was  built  and  constructed  under  a  superin- 
tendent other  than  appellee;  that  appellee  complied 
with  all  the  terms  of  the  contract  on  his  part  as  to 
the  Fickle  roads;  that  the  Bamett  road  was  in- 
cluded in  the  written  contract,  but  appellee  had 
no  part  in  its  construction,  and  is  not  entitled  to 
any  of  the  profits  therefrom;  that  the  profits  on 
said  Fickle  roads  were  $2,419.07,  of  which  sum 
appellee  owned  one-half;  that  there  had  been  ad- 
vanced to  him  $423.05,  which  should  be  deducted 
from  his  share  of  profits;  that  there  was  due 
him  as  his  share  of  profits  $786.48;  that  appellant 
refused  on  demand  to  pay  his  share  of  profits  to 
appellee,  and  that  it  had  appropriated  to  its  own  use 
the  profits  from  said  roads  and  claimed  to  be  the 
owner  of  the  same;  that  appellee  converted  and 
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appropriated  to  its  own  use,  unlawfully  and  without 
right  and  to  the  appellant's  damage,  his  one-half 
share  of  the  profits  to  the  value  of  $786.48.  Upon 
these  facts  the  court  stated  as  conclusions  that  the 
law  is  with  the  appellee,  and  that  he  is  entitled  to  a 
judgment  against  appellant  in  the  sum  of  $786.48. 
Appellant's  principal  objection  to  the  conclusions 
of  law  is  that  the  facts  found  show  that  the  contract 
provided  that  it  should  be  null  and  void  if  appellee 
refused  to  perform  any  part  of  his  contract  and 
also  show  that  he  did  not  take  part  in  the  construc- 
tion of  one  of  the  roads  mentioned  in  the  contract, 
from  which  it  is  arg^ued  that  he  is  not  entitled  to  the 
profits  awarded  him  by  the  court.  *  To  this  it  may 
be  said  that  there  is  no  finding  that  appellee 

3.  refused  to  perform  his  part  of  the  contract  in 
any  respect.     The  contract  provided  for  the 

employment  of  a  superintendent  by  appellant  for 
any  road  which  appellee  should  fail  to  superintend, 
and  that  such  expense  should  be  charged  to  appellee. 
Further,  the  findings  are  that  appellant  had  appro- 
priated all  the  profits  from  the  roads  completed  to 
its  own  use  and  was  claiming  them  as  its  own.  A 
conversion  of  the  fimds  of  a  partnership  to  his  own 
use  by  one  of  the  partners,  and  the  exclusion 

4.  of  the  other  partner  from  their  possession, 
is  ground  for  a  dissolution   and   accounting 

and  a  refusal  to  further  continue  the  relation  an<l  to 
perform  the  remaining  portion  of  the  contract,  in 
spite  of  contractual  provisions  to  the  contrary. 
Adams  v.  Shewalter  (1894),  139  Ind.  178,  38  N.  E. 
607. 

Appellant  admits  that  the  contract  was  one  of 

partnership.     Even   granting   the   construction    of 

the    contract    contended    for    by    appellant, 

5.  that  the  profits  were  not  to  be  divided  until  all 
the   roads   were  completed,  yet    the   profits 
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before  that  time,  from  the  roads  already  completed, 
were  equally  the  property  of  both  partners.  There 
was  no  right  in  one  of  them  to  exclude  the  other  from 
their  possession  and  to  claim  them  as  his  own,  and 
such  act  was  an  ample  justification  for  the  refusal 
of  the  other  partner  to  continue  with  the  contract, 
if  he  did  so  refuse,  and  the  provision  iu  the  contract 
determining  his  rights  in  case  of  his  refusal  to  con- 
tinue in  its  performance  could  not  apply  where 
such  refusal  was  occasioned  by  appellee's  unlawful 
conduct.     Judgment  affirmed. 

Note. — Reported  in  112  N.  E.  244.  Dissolution  of  partnership, 
destroyed  confidence  between  partners  as  ground,  69  Am.  St.  423; 
30  Cyo  447,  657,  712. 


Butler  et  al«  v.  City  of  Kokomo  et  al. 

[No.  9,094.    FQed  June  27, 1916.1 

1.  Eminent  Domain. — PtMic  Improvements. — Change  of  Grade  of 
Street, — lAability  to  Abutting  Owners, — It  is  the  general  rule, 
in  the  absence  of  a  statute  allowing  compensation  or  unless  there 
is  damage  due  to  negligence,  that  an  abutting  property  owner 
cannot  recover  damages  occasioned  by  a  change  of  grade  of  a 
street  or  alley  in  the  improvement  of  the  same  by  the  city  author- 
ities,    p,  525. 

2.  Eminent  Domain. — Streets. — Appropriation  to  New  Use. — Cowi^ 
pensation. — Electric  Railways, — ^The  construction  of  a  street  or 
interurban  railroad  upon  a  public  street  or  alley  is  not  a  new  and 
additi'/nal  servitude  entitling  an  abutting  property  owner  to  com- 
pensation for  such  occupancy,    p.  525. 

3.  Municipal  Corporations. — Public  Improvements. — Power  of 
Board  of  Public  Works.--€hrade  of  Street.— Under  §8696  Bums 
1914,  Acts  1905  p.  278,  the  board  of  public  works  of  a  city  has  the 
authority,  in  the  improvement  of  streets  or  alleys,  to  change  the 
grade  thereof,     p.  525. 

4.  Evidence. — Presumption. — Board  of  Public  Works.— Officiai 
Acts. — ^A  city  board  of  public  works,  being  a  statutory  body,  is 
presumed  to  have  conformed  to  the  provisions  of  the  statutes 
in  improving  and  changing  the  grade  of  a  street,    p.  526. 

6.  Eminent  Domain. — Change  of  Street  Grade. — Street  Railway. — 
Liability. — Power  of  Board  of  Public  Works. — A  street  railway 
company  is  liable  to  an  abutting  property  owner  for  special  dam- 


620  APPELLATE  COURT  OF  INDIANA, 

Butler  V,  City  of  Kokomo — 62  Ind.  App.  519. 

ages  resulting  from  a  ohaiige  in  Hie  grade  of  a  street  made  solely 
for  its  aooommodation  and  benefit,  and  the  company  will  not  be 
relieved  of  liability  because  such  change  in  grade  was  made  pur- 
suant to  the  authority  of  the  board  of  public  works,  since  that 
body  has  no  i>ow6r  to  authorize  special  injury  to  jniinate  property, 
p.  626. 

6.  Eminent  Domain. — Change  in  Street  Grade,— Compeneatian. — 
Street  Railway. — Liability. — ^Where  a  street  railway  company 
adjusts  its  roadbed  to  conform  to  a  newly  established  grade  of 
a  street,  as  fixed  by  a  city  board  of  public  works,  it  fs  not  liable 
in  damages  to  an  abutting  property  owner,  since  the  injury  under 
such  circumstances  would  be  occasioned  not  by  its  act  or  conduct 
but  by  the  city  in  changing  the  grade  of  the  street,    p.  626. 

7.  MunicifaIj  CoBPOKATioNs. — Pitblic  Improoements, — Board  of 
Public  Works. — Discretion  to  Change. — ^While  a  city  board  of 
works  has  no  authority  to  change  the  general  plan  of  a 
public  work,  yet  there  is  necessarily  lodged  in  such  bodies  a  dis- 
cretionary iwwer  which  may  be  exercised  in  making  such  changes 
in  public  improvements,  during  the  progress  of  the  work,  as  are 
for  the  betterment  of  the  improvement,    p.  526. 

8.  Evidence. — Presumption. — Board  of  Public  Worksj.— Official 
Ads. — ^Where  changes  are  made  in  a  public  improvement  by  a 
board  of  public  works  during  the  progress  of  the  work,  it  Is  pre- 
sumed that  the  board  acted  in  good  faith,    p.  527. 

9.  Pleading. — FoaAs  and  Conclusions  of  Law. — Fraud. — In  an 
action  for  damages  occasioned  by  a  change  in  the  grade  of  a  street 
during  the  progress  of  its  improvement,  a  bare  allegation  in 
the  complaint  that  such  change  was  made  wrongfully  and  tmlaw- 
fully  is  not  equivalent  to  a  charge  of  fraud,    p.  527. 

10.  Evidence. — Presumption. — Changes  in  Public  Improvement  by 
Board. — Assessment  of  Benefits. — Effect  of. — ^Where,  in  the  im- 
provement of  a  public  street,  there  has  been,  after  the  completion 
of  the  work,  an  assessment  of  benefits  to  property  affected,  as 
provided  by  §8716  Bums  1914,  Acts  1909  p.  423,  it  is  presumed 
that  any  special  damage  to  abutting  property  ocassioned  by 
the  improvement  was  inN>i>erly  adjusted  in  the  fbdng  of  the  assess- 
ment,    p.  527. 

From  Howard  Circuit  Court;  William  C.  Purdum^ 
Judge. 

Action  by  Maude  S.  Butler  and  another  against 
the  city  of  Kokomo  and  others.  From  a  judgment 
for  defendants,  the  plaintiffs  appeal.     Affirmed. 

Blacklidge^  Wolf  &  Barnes  and  Overaon  &  Manning ^ 
for  appellants. 
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Joseph  C.  Herron  and  Bell^  Kirkpatrick  &  Voorhis^ 
for  appellees. 

MoBAN,  J. — The  question  for  consideration  in 
this  cause  is  one  purely  of  law  arising  upon  the 
sustaining  of  a  demurrer  to  the  second  amended 
complaint,  hereafter  styled  the  complaint,  and  which 
in  substance  alleges:  That  appellee  city  of  Kokomo 
is  a  municipal  corporation  organized  imder  the 
laws  of  the  State  of  Indiana,  and  that  the  appellee 
Eokomo,  Marion  &  Western  Traction  Company  is  a 
corporation  engaged  in  the  general  passenger  traffic, 
owning  a  line  of  street  railway  within  the  city  of 
Eokomo  and  especially  upon  Sycamore  street  in 
said  city;  that  in  the  years  of  1909  and  1910  it 
also  operated  a  line  of  intenu*ban  railway  from  the 
city  of  Kokomo  to  the  city  of  Marion  and  continued 
to  operate  such  line  imtil  December  7,  1912,  when 
appellee  Kokomo,  Marion  &  Western  Traction 
Company  and  the  Kokomo  Public  Utility  Company 
consolidated  imder  the  name  of  the  Indiana  Railway 
&  Light  Company,  the  latter  acquiring  all  of  the 
property  and  assets  of  the  former  and  assuming  all 
liabilities  thereon,  including  the  claim  of  appellants ; 
that  for  more  than  ten  years  prior  to  the  commence- 
ment of  the  action,  appellants  were  the  owners  of 
certain  real  estate  in  the  i^ity  of  Kokomo,  which 
abuts  upon  said  street,  and  upon  that  part  of 
Sycamore  street  where  appellants'  property  abuts 
and  for  a  long  distance  east  and  west  thereof; 
that  appellee  Kokomo,  Marion  &  Western  Traction 
Company  owned  and  controlled  a  line  of  railway 
in  the  middle  of  the  street,  and  operated  the  same 
for  several  years  prior  to  December  7,  1912,  and 
since  the  last  mentioned  date  the  same  has  been 
operated  by  appellee  Indiana  Railway  &  Light 
Company;  that  continuously  for  more  than  twenty- 
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five  years  Sycamore  street  has  been  improved  and 
used  by  the  traveling  public,  and  for  such  period  of 
time  the  grade  line  of  the  street  has  been  established, 
and  appellants  have  improved  their  property  in 
conformity  therewith.  On  March  24, 1909,  appellee 
city  of  Kokomo  adopted  a  resolution  calling  for 
the  reimprovement  of  Sycamore  street,  and  pm*- 
suant  thereto  such  steps  were  taken,  surveys 
had,  plans  and  specifications  adopted  and  the 
improvement  ordered  that  a  grade  line  was  estab* 
lished  in  front  of  appellants*  premises  in  conformity 
to  the  old  grade  line,  which  had  theretofore  been 
established  for  more  than  twenty  years;  the  im- 
provement ordered  and  the  grade  lines  established 
were  such  as  to  fully  accommodate  and  meet  all 
the  requirements  of  the  public;  that,  on  July  14, 
1909,  a  contract  for  the  improvement  was  entered 
into  and  the  plans  and  specifications  adopted  by  the 
city  were  made  a  part  thereof;  but,  before  the 
contractors  began  work,  appellee  city  of  Kokomo 
and  appellee  Kokomo,  Marion  &  Western  Traction 
Company,  for  the  purpose  of  giving  the  latter  an 
advantage,  wrongfully  and  unlawfully  entered  into 
a  contract  by  which  appellee  city  of  Kokomo  agreed, 
for  the  sole  benefit  of  appellee  traction  company, 
to  lower  the  grade  of  Sycamore  street,  on  which 
appellants'  property  abuts,  and  for  a  long  distance 
east  and  west  thereof;  that  the  grade  was  lowered 
some  twelve  inches  by  reason  of  the  agreement, 
upon  that  portion  of  the  street  upon  which  appellant 
property  abuts,  and  that  the  access  to  and  from 
appellants*  premises  was  destroyed  for  all  practical 
purposes.  That  appellants  protested  to  the  changing 
of  the  grade,  but  without  avail;  that  the  change  was 
made  for  the  purpose  of  enabling  appellee  traction 
company  to  operate  larger  cars  than  it  had  operated 
theretofore,    although   the   grade   theretofore   was 
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sufficient  for  the  purpose  of  operating  the  cars 
of  appellant  company  over  and  upon  the  street; 
that  appellee  traction  company  agreed  to  pay  the 
contractors  for  all  additional  cost  occasioned  by 
the  change  and  to  pay  all  damages  that  might  in 
any  way  be  sustained  by  the  owners  of  property 
abutting  upon  the  street,  for  which  appellee  traction 
company  might  be  liable  in  law,  and  gave  bond 
to  the  appellee  city  to  do  so.  No  steps  were  taken 
by  the  appellee  traction  company  to  condemn  the 
real  estate  utilized  by  it  in  the  manner  stated, 
nor  to  assess  the  damages  appellants'  property 
sustained.  By  the  lowering  of  the  grade  in  the 
manner  in  which  it  was  done,  appellants  allege 
that  they  have  been  damaged  in  the  sum  of  $3,000. 

Appellants'  main  reliance  for  reversal  of  the 
judgment  is  that  there  is  enough  in  the  complaint, 
by  proper  averments,  to  disclose  that  the  ingress 
and  egress  to  appellants'  property  was  greatly 
impaired  from  which  they  suffered  damages  for  the 
sole  benefit  of  the  appellee  traction  company, 
and  not  for  the  benefit  of  the  public;  that,  without 
the  lowering  of  the  grade  of  the  street,  it  served  the 
purpose  well  as  a  public  thoroughfare,  and  that  the 
lowering  of  the  grade  in  the  manner  alleged  amounts 
to  the  taking  of  property  without  due  compensation 
within  the  meaning  of  the  Constitution  of  the  State; 
and  the  fact  that  it  was  done  under  an  ordinance, 
and  by  contract  between  the  city  and  appellee 
traction  company,  can  not  relieve  appellees  from 
answering  to  the  damages  alleged  to  have  been 
sustained  by  appellants. 

On  the  mother  hand,  the  objections  urged  by 
appellees  to  the  complaint  are  numerous,  but  which 
in  an  abbreviated  form  are:  That  the  complaint 
fails  to  disclose  by  proper  averment  that  the  lowering 
of  the  grade  of  the  street  was  not  a  part  of  the 
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improvement  as  ordered,  and  as  an  incident  thereto, 
and  that  in  the  absence  of  a  statute  no  damage 
can  be  recovered  for  injuries  resulting  in  consequence 
of  an  improvement  thus  ordered;  that  the  complaint 
fails  to  disclose  that  the  lowering  of  the  grade  of  the 
street  was  not  a  work  of  public  utility,  and  that  it 
was  for  the  private  benefit  of  appellee  traction 
company;  that  appellants*  remedy  was  by  appeal 
from  the  action  of  the  board  of  public  works;  that 
the  attack  here  is  a  collateral  one  and  therefore 
futile;  further,  that  there  is  not  enough  in  the 
complaint  to  show  that  the  grade  of  the  street 
had  been  established  before  the  passing  of  the 
ordinance  ordering  the  improvement;  that  the  injury 
to  the  property  under  the  circumstances  alleged 
in  the  complaint  is  not  the  taking  of  property  with- 
out due  compensation  within  the  meaning  of  the 
Constitution. 

For  many  years  there  was  a  statute  in  force 
in  this  state  (Acts  1867  p,  33,  §3073  R.  S.  1881)* 
which  provided  that,  when  the  grade  of  any  street 
or  alley  had  been  established  by  the  city  authorities, 
the  grade  could  not  be  changed  without  first  pay- 
ing the  damages  occasioned  by  such  change  to  the 
parties  injured.  This  statute  was  repealed  by  an 
act  passed  by  the  general  assembly  in  1905,  con- 
cerning municipal  corporations.  Acts  1905  p.  219, 
§8975  Bums  1914  et  seq.;  Morris  v.  City  of 
Indianapolis  (1911),  177  Ind.  369,  94  N.  E.  705, 
Ann,  Cas.  1915A  65.  However,  by  an  act  approved 
March  6,  1911  (Acts  1911  p.  539,  §3710a  Bums 
1914),  the  statute  allowing  compensation  for  injury 
residting  from  the  change  of  a  grade* of  a  street 
theretofore  established  was  re-enacted,  except  it 
does  not  include  cities  of  the  first,  second  and  third 
classes.  The  improvement  imder  consideration  was 
constructed  subsequent  to  the  repeal  and  prior  to 
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the  re-enactment  of  this  statute,  and  in  the  absence 
of  such  a  statute,   or  negligence    (City    of 

1.  Indianapolis  v.  Williams  [1914]^  58  Ind.  App. 
447,  108  N.  E.  387),  it  may  be  stated  as 

a  general  proposition  that  an  abutting  property- 
owner  can  not  recover  damages  occasioned  by  the 
change  of  a  grade  of  a  street  or  alley  in  the  im- 
provement of  the  same  by  the  city  authorities. 
Weis  V.  City  of  Madison  (1881),  75  Ind.  241,  39  Am. 
Rep.  135;  Hirth  v.  City  of  Indianapolis  (1897), 
18  Ind.  App.  673,  48  N.  E.  876;  28  Cyo  1065,  1069. 
The  construction  of  a  street  or  interurban  rail- 

2.  road  upon  a  publio  street  or  alley  not  being, 
under  the  holdings  of  this  state,  a  new  and  ad- 
ditional servitude  such  as  to  entitle  an  abutting 
property  owner  to  compensation  for  such  occupancy 
(Mordhurst  v.  Fort  Wayne^  etc.^  Traction  Co.  (1904)^ 
163  Ind.  268, 71  N.  E.  642, 66  L,  R,  A.  105, 106  Am. 
BU  222,  2  Ann.  Cas,  967;  Kinsey  v.  Union  Traction 
Co.  [1907],  169  Ind,  663,  81  N.  E.  922;  Pittsburgh, 
etc^M.  Co.  y.'  Munde,  etc,^  Traction  Co.  (1909), 
174  Ind.  167,  91  N..  E.  600),  appellant,  if  enti- 
tled to  recover,  must  do  so  by  reason  of  some  special 
injury  suffered;  and, if  the  injury  appellants  allege 
to  have  suffered  is  in  consequence  of  an  improve- 
ment ordered  by  the  board  of  public  works  of 
the  city  of  Kokomo,  they  would  not  be  entitled  to 
recover,  the  complaint  not  proceeding  upon  the 
theory  that  the>  work  was  negligently  and  unskill- 
fully  done,  and  there  being  no  statute,  as  we  have 
seen,  awarding  damages  to  an  abutting  property 
holder  by  reason  of  the  changing  of  a  grade  of  a 
street  at  the  time  this  improvement  was  ordered. 

It  is  within  the  authorized  power  of  the  board 
of  public  works  to  change  the  grade  of  the 

3.  street  or  alley  in  the  improving  of  the  same 
(§8696  Burns  1914,  Acts  1905  p. 278;  Hirth  v. 

City  of  Indianapolis^  supra)  and,  being  a  publio 
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statutory  body,  it  has  back  wof  it  the   presumption 
of  law  that  it  did  its  duty  and,  in  the  case 

4.  at  bar,  that  it  acted  in  conformity  to  the 
statutory  provisions  in  reference  to  the  im- 
provement of  the  street  and  the  change  of  the  grade. 
City  of  Logansport  v.  Webster  (1909),  45  liid.  App. 
499,  91  N.  E.  ZQ;Racery.8tate,ex  reL(lS92),lSlljid. 
393,  31  N.  E.  81 ;  Slaughter  v,  State.ex  rel.(lS92),  132 
Ind.  465,  31  N.  E.  1112.  The  change  of  the  grade 
of  the  street,  however,  must  have  been  for  the 

public  welfare,   and  not  for  the  accommo- 

5.  dation  and  benefit  of  appellee  traction 
company  and,  if  done  solely  for  its  ac- 
commodation and  benefit,  the  fact  that  it  ap- 
pears ^  to  have  been  done  pursuant  to  author- 
ity of  the  board  of  public  *works  would  not 
relieve  appellee  traction  company  from  answering 
for  special  damages  resulting  to  appellants  for  its 
benefit,  as  the  board  could  not  legally  authorize 
it  to  specially  injure  appellants  and  escape  liability. 
Egbert  v.  Lake  Share^  etc.,  R.  Co.  (1893),  6  Ind.  App. 
350,  33  N.  E.  659;  Indianapolis,  etc.,  R.  Co.  v. 
iStote,ea?rel.(1871),37Ind,489;  Chicago,  etc.,  R.  Co. 
V.  Johnson  (1909),  45  Ind.  App.  162,  90  N.  E.  507. 

On  the  other  hand,  if  the  appellee  traction 

6.  company  adjusted  its  roadbed  in  order  to 
conform  to  the  newly  established  grade  of 

the  street,  as  fized  through  the  board  of  publio 
works,  it  could  not  be  liable  to  appellants,  as  the 
injury  imder  such  circumstances  would  not  be 
occasioned  by  its  act  or  conduct,  but  by  the  city 
in  changing  the  grade  of  the  street.  Chicago,  etc., 
R.  Co.  V.  Johnson,  supra. 
By  reason  of  the  discretionary  power  necessarily 
lodged  in  such  bodies  as  boards  of  publio 

7.  works,  they  may  make  such  changed  in  publio 
improvements  imdev  their  control  and,  while 

in  progress,   such    as  become  apparent  in  theSx 
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judgment  for  the  betterment  of  the  improvement. 
This  disoretionaxy  power  does  not,  however,  permit 
a  change  in  the  general  plan  of  the  work,  but  such 
changes  and  modifications  as  fall  within  their 
discretionary  power  wisely  exercised.  Alsmeiet  v, 
Adams  (1916),  62  Ind.  App.  219,  105  N.  E.  1033, 
109  K  E.  68;  Sims  v.  Hines  (1890),  121  Ind. 
634,  23  N.  E.  615;  BoaTd,  etc.  v.  Gibson  (1901), 
168  Ind.  471,  63  N.  E.  982.  And  where  changes 
of  this  character  are  made,  there  is  a  pre- 

8.  sumption  in  favor  of  such  bodies  that  they 
acted  in  good  faith.  In  the  case  at  bar,  there 
is  no  charge  of  fraud  or  corruption  on  the 

9.  part  of  the  board  of  public  works  in  making 
the  changeinthegrade  of  the  street;  the  bare 

allegation  that  it  was  done  wrongfully  and  im- 
lawfully  is  not  equivalent  to  a  charge  of  fraud. 

In  the  assessment  of  benefits  imder  the  statute 
(§8716  Burns  1914,  Acts  1909  p.  423),  for  an  im- 
provement  such   as   is   here  under  consideration, 
it  is  provided   that,  in  the  making  of  assess- 
10.   ments  against  lots  or  parcels  of  land,  said 
board  of  public  works  shall,  as  soon  as  any 
contract   for  the  improvement   of  any  street   or 
alley  has  been  completed,  cause  to  be  made  out 
an  assessment  roll  of  the  property  bordering  on  the 
street  or  alley  improved.     Hence,  the  assessment 
of  benafits  to  appellants*  property  was  made  after 
the  change  of  the  grade  of  the  street,  as  disclosed 
by  the  pleading;  and  it  seems  to  be  the  law  that, 
where  property  is  assessed  for  benefits  and  it  is 
specially  damaged  by  the  improvement,  there  is 
a  presumption  that  the  same  was  properly  adjusted 
in   the  fixing  of  the   assessment.     28   Cyc   1079; 
Gas  Lightj  etc.^  Co.  v.  City  of  New  Albany  (1901), 
158  Ind.  268,  63  N.  E.  468. 
This  is  not  a  suit  seeking  equitable  relief  by 
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injimction  to  prevent  the  board  of  public  works 
from  entering  into  an  illegal  contract,  or  to  prevent 
the  carrying  out  of  the  same,  but  for  damages  to 
abutting  property  after  the  improvement  of  the 
street  is  completed.  City  of  Indianapolis  v.  Maag 
(1914),  57  Ind.  App.  493,  107  N.  E.  529;  State,  ex 
rel.  V.  Board  (1905),  165  Ind.  262,  74  N.  E.  1091, 
6  Ann,  Cas.468;  Board  v.  Pashong  (1907),  41  Ind. 
App.  69,  83  N.  E.  383.  And  further,  after  a  hear- 
ing before  the  board  of  public  works  as  to  the  assess- 
ment of  benefits,  a  right  of  appeal  is  provided  to 
the  circuit  or  superior  court  of  the  county  in  which 
the  city  or  town  is  located  wherein  the  improvement 
has  been  made,  therefore,  under  the  statute,  ap- 
pellant had  a  remedy  by  appeal.  §8716  Bums 
1914,  supra.  In  the  light  of  the  authorities  and 
the  statutory  provisions  referred  to,  the  coiurt  did 
not  err  in  sustaining  the  demurrer  to  the  complaint. 
Judgment  afiOrmed. 

NoTB. — ^Reported  Sn  113  N.  E.  391.  Change  of  grade  of  street, 
rights  of  abutting  property  owner  as  to  damages,  14  L.  R.  A.  371; 
15  Cyo  662,  676.  Use  of  street,  additional  burden,  17  L.  R.  A. 
477;  4  L.  R.  A.  (N.  S.)  202;  36  L.  R.  A.  (N.  S.)  698;  40  L.  R.  A. 
(N.  S.)  254.    See  under  (5),  (6)  16  Cyo  664. 


The  Globe  &  Rutgers  Fire  Insurance  Company 
V.  The  Indiana  Reduction  Company. 

[No.  9,059.    Filed  June  27,  1916.] 

1.  Appeal. — Briefs. — Waiver  of  Assigned  Errors. — Such  assigned 
errors  as  are  not  mentioned  or  referred  to  in  the  points  and  authorities 
in  appellants'  brief  are  waived,    p.  531. 

2.  Appeal. — Review. — Findings. — Sufficiency  of  Evidence. — Where 
there  is  any  evidence  fairly  tending  to  support  each  of  the  elements 
necessary  to  sustain  the  decision  of  the  trial  court,  the  case  will 
not  be  reversed  for  insufficiency  of  the  evidence,    p.  534. 

3.  Insttrancb. — Knowledge  of  General  Agent. — ^The  knowledge  of 
the  general  agent  of  an  insurance  company  of  facts  material  to 
the  risk,  such  as  the  assured's  use  of  gasoline  contrary  to  the 
provisions  of  the  policy,  will  be  imputed  to  the  company,  p.538. 
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4.  Iksubancb. — Knotoiedge  of  Broker, — ^The  knowledge  of  an  in- 
Buranoe  broker  relating  to  the  risk,  obtained  while  acting  in  the 
scope  of  his  authority  as  agent  of  the  insurance  comxMmy,  is 
binding  on  the  company,  though  not  communicated  to  it.    p.  539. 

5.  Inburancb. — Knovsledge  of  Insurance  Company, — Waiver, — Jasi^ 
once  of  Policy. — Existing  Breach, — ^Where  an  insurance  company 
at  the  time  it  issues  a  policy  of  insurance,  has  actual  or  construc- 
tive knoidedge  of  the  use  of  gasoline  on  the  assured's  premises, 
which  is  prohibited  by  the  policy,  the  comxMUiy,  by  issuing  the 
policy  with  such  knowledge,  thereby  waives  the  prohibitive  con- 
dition therein,  and  it  cannot  afterwards  avail  itself  of  such  con- 
dition in  its  i)olicy  in  defense  oi  an  action  to  recover  thereon, 
p.  540. 

6.  Inscrance. — lasiMnee  of  Rider. — Waiioer. — ^Where,  in  an  action 
to  recover  on  policies  of  insurance,  the  evidence  showed  that  the 
defendant  oompany,  with  both  actual  and  constructive  notice 
that  the  assured,  although  prohibited  by  the  policies,  used  gasoline 
on  his  premises,  placed  riders  on  such  policies  by  which  the  insurance 
originally  written  was  redistributed  and  new  property  included, 
such  riders  constituted  a  new  policy  of  insurance  within  the  rule 
that  where  an  insurer  issues  a  policy  of  insurance  with  knowledge 
of  the  violation  of  a  prohibitive  condition  contained  therein,  the 
same  is  waived,    p.  541. 

7.  iNStrsANCE. — Usage  of  Business  Insured. — Presumption, — ^An 
insurance  comiMiny  is  charged  with  the  duty  of  informing  itself 
as  to  the  usages  of  the  particular  business  insured,  and  it  will  be 
I»iesumed  that  the  comiMUiy  has  such  knowledge,    p.  542. 

8.  Inbubancb. — Actions, — Sufficiency  of  Evidence, — Knowledge  of 
Insurer, — ^Where,  in  an  action  to  recover  on  insurance  poHoies, 
the  defendant  interi)osed  the  defense  that  the  policies  were  void 
because  the  assured  violated  a  provision  contained  In  the  policies 
forbidding  the  use  of  gasoline  on  his  premises,  there  was  sufficient 
evidence  to  sustain  the  finding  of  the  trial  court  for  the  plaintiff 
where  it  was  shown  that  the  insurer  had  knowledge,  both  actual 
and  constructive,  of  the  use  of  gasoline  by  the  assured  in  his  plant, 
both  before  and  at  the  time  riders  redistributing  the  original 
insurance  and  including  new  property  were  attached  to  the  policies 
sued  on,  the  prohibitive  clause  as  to  the  use  of  gasoline  being, 
therefore,  waived.     p«  543. 

From  Marion  Circuit  Court  (21,965);  Charles 
Remater^  Judge. 

Action  by  the  Indiana  Reduction  Company 
against  theGlobe&ButgersFirelnsuranceCompany. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

Vol.  62—34 
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James  Bingham^  John  B.  Elam^  J.  W.  Fester, 
Harvey  J.  Elam  and  Remster  A.  Bingham^  for 
appellant. 

Leander  J.  Monks,  John  P.  RohhinSy  Henry  C. 
Starr  and  James  P.  Goodrich,  for  appellee. 

HoTTEL,  P.  J* — This  is  an  appeal  from  a  judgment 
in  appellees'  favor  for  $49891-50,  in  an  action  brought 
by  it  to  recover  on  four  insurance  policies  issued 
by  appellant.  These  policies,  except  as  to  dates 
and  amoimts,  are  identical  in  their  terms.  The 
complaint  is  in  four  paragraphs,  each  of  which 
is  based  on  one  of  said  policies,  and  such  paragraphs 
are  in  other  respects  substantially  identical  in  their 
averments. 

The  same  defense  is  interposed  to  each  of  these 
paragraphs  of  complaint,  and  consists  of  an  answer 
in  general  denial  and  an  aflSrmative  paragraph 
predicated  on  a  stipulation  in  the  policy  which 
provides  that  (we  quote  that  part  only  which  has 
controlling  influence  on  the  questions  presented  by 
the  appeal)  the  "entire  policy  unless  otherwise 
provided  by  agreement  hereon  or  added  hereto 
shall  be  void  *  *  *  if  (any  usage  or  custom 
of  trade  or  manufacture  to  the  contrary  notwith- 
standing) there  be  kept,  used  or  allowed  on  the 
above  described  premises  *  *  *  gasoline.'* 
The  part  of  such  answer  affecting  the  question 
presented  by  this  appeal  charges  that  appellee 
without  appellant's  knowledge,  consent  or  per- 
mission, kept,  used  and  allowed  gasoline  on  the 
insured's  premises,  and  thereby  voided  the  policy 
on  which  its  cause  of  action  is  based. 

To  said  affirmative  answer  appellee  filed  a  reply 
in  general  denial  and  a  special  reply,  which,  as 
affecting  the  question  involved,  alleged  in  sub- 
stance that  at  the  time  the  policy  sued  on  was 
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received  by  appellee  it  was  engaged  in  the  process  of 
degreasing  garbage,  and  that  in  such  process  it  was 
necessarily  required  to  keep  and  use  gasoline  on 
the  premises  insured,  as  appellant  at  all  times  well 
knew;  that  it  did  so  keep  and  use  the  same  under 
such  policy,  with  the  knowledge  and  consent  of 
appellant  and  as  a  necessary  part  of  said  business; 
that  it  at  no  time  stored,  kept,  or  used  more  gas- 
oline on  said  premises  than  the  needs  of  its  business 
at  such  times  required;  and  that  the  gasoline  so 
kept  and  used  did  not  in  any  manner  cause  or  con- 
tribute to  the  fire  or  loss  of  appellee  complained  of, 
and  that  none  of  the  same  was  consumed  by  said 
fire. 

Six  alleged  errors  are  assigned  in  this  court, 

but   only  the  one  challenging  the  overruling   of 

appellant's  motion  for  new  trial  is  mentioned 

1.  or  referred  to  in  appellant's  points  and 
authorities.  Such  other  assigned  errors  are 
therefore  waived.  Ride  22,  cl.  5.  Macbeth  Evans 
Glass  Co.  V.  Jones  (1911),  176  Ind.  221,  95  K  E. 
667;  Bennett  v.  Root  Furniture  Co.  (1911),  176  Ind. 
606,  96  N.  E.  708.  The  first  two  grounds  of  ap- 
pellant's motion  for  a  new  trial,  respectively, 
challenge  the  decision  of  the  trial  court  as  not 
being  sustained  by  sufficient  evidence  and  as 
being  contrary  to  law.  By  these  grounds  of  its 
motion  appellant  presents  the  same  question, 
which  is  in  fact  the  controlling  question  in  the  case, 
and  upon  its  determination  the  result  of  the  appeal 
depends. 

To  the  end  that  the  questions  presented  and  the 
respective  contentions  of  the  parties  hereto  may  be 
better  understood,  we  preface  a  statement  of  such 
questions  and  contentions  with  a  statement  of  the 
undisputed  facts  shown  by  the  evidence  and  the  ad- 
mission of  the  parties:    On  and  before  December 
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9,  1911,  and  up  to  and  including  May  25,  1912,  the 
Indianapolis  Desiccating  Company  (hereinafter  re- 
ferred to  as  I.  D.  Co.)  I  a  corporation,  owned  certain 
buildings,  machinery  and  personal  property  con- 
nected with  and  constituting  a  garbage  reduction 
plant  located  on  leased  premises  known  as  the 
Seller's  farm  near  the  city  of  Indianapolis.  During 
this  period  four  policies  of  insurance  ware  issued 
by  appellant  on  said  property  in  favor  of  said 
I.  D.  Co.,  viz.,  two  policies  for  $1,000  each  for  one 
year,  beginning  at  noon  December  9  and  19,  1911, 
respectively;  one  for  $500  and  another  for  $2,000, 
beginning  at  noon,  March  14  and  May  20,  1912, 
respectively.  These  policies  were  written  through 
George  M.  Cobb  &  Company.  Later  the  rider 
hereinafter  referred  to  was  attached  to  each  of  said 
policies,  and  they,  as  respectively  changed  and 
modified  by  such  rider,  are  the  policies  on  which 
appellee's  several  paragraphs  of  complaint  are 
respectively  based.  On  May  26,  1912,  the  I.  D. 
Co.  sold,  assigned  and  transferred  its  plant  and 
the  property  connected  therewith  to  appellee,  the 
Indiana  Reduction  Company,  hereinafter  referred 
to  as  the  I.  R.  Co.,  and  on  the  same  day,  by  written 
assignment  entered  on  the  back  of  each  of  said 
policies,  assigned  its  interest  as  owner  of  the 
property  covered  by  such  policies  to  the  I.  R.  Co., 
subject  to  appellant's  consent,  which  assignment 
was  on  the  same  day  consented  to  in  writing  by 
appellant,  through  its  said  agent,  George  M. 
Cobb  &  Company.  Appellee,  after  purchasing 
said  garbage  reduction  plant,  made  additions  to 
and  improvements  therein,  and  changed  it  to  what 
is  generally  known  as  a  degreasing  plant;  that  is  to 
say,  instead  of  depending  on  hydraulic  pressure 
alone  for  taking  the  oil  and  grease  out  of  the  gar- 
bage,  they  used  gasoline  as  a  solvent  for  such 
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purpose.  After  makmg  these  changes  and  im- 
provements in  its  plant,  additional  insurance  was 
desired,  and  obtained  with  different  companies, 
through  the  agency  of  the  Security  Trust  Company 
of  Indianapolis,  acting  as  a  broker  for  that  purpose. 
Through  negotiations  between  such  broker  and 
appellant's  agent  on  August  1,  1912,  a  rider  bear- 
ing the  heading  "Itidiana  Reduction  Company" 
was  attached  to  each  of  said  policies.  On  August 
25,  1912,  the  properly  was  consumed  by  fire. 
In  so  far  as  the  property  covered  by  the  policies 
sued  on  are  involved  the  loss  was  total,  and  proper 
proof  thereof  was  made,  and  was  not  paid. 

As  before  indicated,  for  the  purposes  of  the 
questions  presented  by  this  appeal,  appellant's 
sole  defense  rests  on  its  claim  that  appellee  voided 
the  policy  sued  on  by  keeping  and  using  gasoline 
on  the  insured  premises.  Appellee  concedes  that 
gasoline  was  us  3d  and  stored  in  a  tank  on  said 
premises,  but  insists  in  effect  that  the  placing  of 
the  rider  on  thd  policies  orginally  issued  was  in 
effect  the  making  of  a  new  contract  of  insurance 
as  of  that  date,  and  that  at  that  time  and  before 
appellant  actually  and  constructively  knew  that 
gasoline  was  being  used  on  said  premises,  and 
hence  has  waived  its  right  to  avoid  or  defend  an 
action  on  such  policies  on  the  ground  of  a  breach 
of  said  condition. 

It  seems  to  be  appellant's  contention  that  the 
question  of  the  waiver  of  the  provision  of  the 
policy  prohibiting  the  use  of  gasoline  on  said 
premises  should  be  determined  from  conditions  as 
they  existed  when  the  insurance  was  originally 
issued,  and  from  appellant's  knowledge  at  that 
time,  and  that  the  evidence  shows  without  contra- 
diction that  gasoline  was  not  then  used  on  the 
premises.     It  is  further   contended   by  appellant 
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that  the  evidence  fails  to  show  that  it  either  actually 
or  constructively  knew,  at  any  time  before  the 
fire,  that  gasoline  was  in  fact  being  kept  and  used 
on  the  insured  premises;  that  the  policy  expressly 
prohibits  the  use  or  presence  of  gasoline  on  the 
premises  without  the  permit  of  appella(nt,  and  that 
such  permit  was  not  shown,  either  by  the  rider  or 
by  any  other  evidence  in  the  case. 

In  setting  out  the  evidence,   pertinent  to  and 

affecting  said  question,  it  will  suffice  to  set  out 

that  most  favorable  to  appellee,  because,   where 

there  is  any  evidence  faurly  tending  to  support 

each  of  the  elements  necessary  to  sustain 

2.  the  decision  of  the  trial  court,  such  decision 
will  not  be  reversed  on  the  ground  of  the 
insufficiency  of  the  evidence.  Indiana^  etc.f  Traction 
Co.  V.  Keiter  (1910),  176  Ind.  268,  92  N.  E.  982; 
Chicago,  etc.,  R.  Co.  v.  Hamerick  (1911),  50  Ind. 
App.  425,  96  N.  E.  649.  In  addition  to  the  un- 
disputed facts,  supra,  there  was  evidence  affecting 
said  question  favorable  to  appellee  in  substance  as 
follows : 

George  M.  Cobb  testified  in  substance  as  follows: 
I  am  now,  and,  when  the  policies  in  suit  were  issued 
was,  president  of  George  M.  Cobb  &  Company, 
a  corporation  engaged  in  the  insurance  business, 
and  as  such  issued  said  policies  and  signed  them 
"George  M.  Cobb  and  Company,  General  Agents." 
My  company  has  been  appellant's  state  or  general 
agent  at  Indianapolis  for  eleven  years,  and  was 
also  its  local  agent  at  said  city,  and  was  such  general 
or  state  agent  and  local  agent  when  the  policies  in 
suit  were  issued  and  the  rider,  headed  ''Indiana 
Reduction  Company,"  was  attached  thereto.  All 
of  said  riders  were  signed  by  "George  M.  Cobb  & 
Company,  Agents,"  etc.  The  signature  seems  to 
be  that  of  Mr.  Holland,  an  employe  of  such  com- 
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pany,  who  had  authority  to  so  sign  such  riders. 
The  stamp  appearing  at  the  bottom  of  each  of  said 
riders,  containing  the  words,  "This  form  sub- 
stituted for  all  other  forms  from  this  date,  August 
1,  1912",  looks  like  the  stamp  of  our  company. 
The  insurance  covered  by  these  policies  was  placed 
by  other  agents,  who  acted  as  brokers  and  received 
part  of  the  premiums.  It  is  customary  for  the 
placing  agent  or  broker  to  prepare  the  form,  and 
when  such  form  is  received  by  the  agent  of  the 
insurance  company  and  signed  by  him  he  has  then 
"committed  his  company.*'  The  placing  agent 
or  broker  brings  his  business  in  and  seldom  re- 
quests tHat  it  be  placed  with  any  particular  company 
but  intends  that  we  shall  write  it  in  some  of  our 
companies.  Insurance  policies  are  written  on  the 
rate  that  is  made  up  by  the  "Inspection  Bureau." 
The  business  of  this  bureau  is  that  of  "furnishing 
us  estimates  for  which  we  were  paying  a  sub- 
scription *  *  *  estimates  of  hazards  and  rates." 
In  fixing  the  rate  this  bureau  visited  and  examined 
the  property  and  the  risk.  Permission  is  given  to 
use  ten  gallons  of  gasoline  without  additional  charge. 
Above  this  amount  there  is  a  charge  on  these 
estimates.  We  do  not  go  into  that,  but  if  there  is 
gasoline  on  the  premises  it  is  on  the  estimate  card. 
About  two  years  ago  some  question  came  up 
about  appellee's  plant  using  gasoline.  Appellant 
wanted  to  know  the  process  by  which  this  plant 
handled  its  product.  There  was  a  squeezing  pro- 
cess and  a  gasoline  process,  and  appellant  inquired 
whether  this  plant  was  using  the  process  where  they 
used  gasoline,  or  the  other  process.  Mr.  Mc- 
Murray  is  connected  with  the  Indianapolis  In- 
pection  Bureau.  This  bureau  makes  the  estimates 
and  publishes  them.  When  it  makes  the  estimates 
it  sends  out  its  men  who  examine  the  property  for 


536  APPELLATE  COURT  OF  INDIANA, 

Globe,  etc.,  Ins.  Co.  v,  Indiana  Reduction  Co. — 62  Ind.  App.  528. 

that  purpose*  The  bureau  recommends  a  rate. 
The  insurance  company  buys  what  the  bureau 
delivers  to  it.  The  bureau  furnishes  the  sub- 
scriber its  estimate  or  rate  card. 

Jesse  T.  Moorman  testified  in  substance  as 
follows:  Have  been  president  of  appellee  company 
since  its  organization.  Our  company  took  over 
the  plant  of  the  I.  D.  Co.,  and  put  in  new  build- 
ings and  machinery  and  changed  the  process  of 
treating  garbage  from  the  old  process  of  pressing 
to  the  degreasing  process  in  which  gasoline  is  used 
as  a  solvent,  and  began  to  operate  under  the  new 
process  June  14,  1912.  Some  time  in  the  latter 
part  of  June,  1912,  and  after  we  changeid  to  the 
degreasing  process,  I  had  two  conversations  with 
Mr.  Cobb,  one  of  which  was  over  the  phone,  at  a 
time  when  he  called  me  up  and  wanted  to  place  this 
line  of  insurance.  The  second  conversation  occurred 
at  the  Columbia  Club,  after  we  began  the  use  of 
gasoline  at  the  plant,  where  Mr.  Cobb  again 
solicited  the  line  of  insurance  and  suggested  that 
it  be  placed  through  the  Peoples  Loan  and  Trust 
Co.,  of  Winchester,  Indiana,  such  trust  company 
thereby  getting  part  of  the  premium  and  Mr. 
Cobb  part.  I  inquired  the  rate  of  insurance  and 
he  said  he  did  not  know  just  what  it  would  be; 
that  he  would  not  know  the  rate  until  the  Indian- 
apolis Inspection  Bureau  fixed  it,  ^nd  when  so 
fixed  it  would  be  written  by  all  companies  alike. 
I  told  him  we  had  changed  our  process  and  'Vas 
putting  in  and  having  a  new  degreasing — ^was 
using  gasoline  for  the  extracting  of  grease  in  place 
of  the  hydraulic  presses  as  had  formerly  been  used 
by  the  old  company."  I  also  told  him  that  I 
thought  we  would  let  the  Security  Trust  Company 
place  the  line  of  insurance.  The  conversation 
was  about  the  insurance,  but  not  about  the  in- 
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durance  already  placed.  We  then  had  the  policies 
sued  on.  They  had  been  assigned  to  us.  I  was 
asking  about  new  policies.  We  were  figuring  on 
increasing  our  insurance  to  $50,000.  When  I  told 
him  about  our  use  of  gasoline  he  said  that  would  be 
a  matter  for  the  Indianapolis  Inspection  Bureau 
to  pass  on.  I  told  him  that  they,  Mr.  Moore  and 
Mr.  McMurray,  had  already  been  out  and  made  the 
inspection,  and  he  said  when  they  fixed  the  rate  he 
would  teU  me  and  let  me  know.  This  conversa- 
tion was  before  the  riders  were  attached  to  the 
policies.  The  riders  were  attached  to  said  policies 
August  1,  1912,  and  were  prepared  by  Mr.  Fitz- 
gerald and  Mr.  McBride,  who  came  out  to  the 
plant  and  "took  their  own  data."  They  prepared 
the  form.  All  I  did  was  to  make  some  changes  on 
their  value  of  the  property.  Mr.  McBride  acted 
as  the  agent  of  the  Security  Trust  Company, 
which  company  was  not  my  agent  hut  was  the  agent 
of  the  insurance  companies.  We  were  using  gasoline 
when  Mr.  McMurray  and  Mr.  Moore  were  at  the 
plant.  Mr.  Moore  was  there  when  two  carloads  of 
gasoline  came  in.  They  were  there  for  the  "In- 
dianapolis Bureau  of  Inspection''  for  the  purpose 
of  inspecting  and  fixing  the  rate  that  would  be 
charged  for  insurance  and  they  then  knew  we 
were  using  gasoline.  We  were  using  gasoline  when 
Mr.  Fitzgerald  and  Mr.  McBride  were  there 
making  up  this  form;  I  mean  the  rider,  which  was 
attached  to  these  policies,  and  they  then  knew  we 
were  using  gasoline. 

Mr.  McBride  testified  in  substance  as  foUows: 
I  have  charge  of  the  insurance  department  of  the 
Security  Trust  Company  which,  as  a  broker,  placed 
this  line  of  insurance.  I  acted  for  the  broker  and 
visited  appellee's  plant  several  times  and  got 
information  for  preparing  the  riders  and  prepared 
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them.  I  took  the  forms  to  Mr.  Cobb's  office  for 
his  signature,  one  form  to  be  attached  to  the 
policy,  one  for  his  office  and  one  to  be  sent  to  the 
home  office  of  appellant.  The  riders  were  there 
signed  and  approved.  I  saw  and  knew  that  ap- 
pellant was  using  gasoline  in  its  place  for  degreasing 
purposes.  I  saw  two  or  three  carloads  of  gasoline 
there.  At  the  time  this  rider  was  attached  I 
talked  to  Mr.  Cobb  in  regard  to  writing  additional 
insurance  at  this  plant,  and  the  amount,  and  the 
hazard,  and  the  conditions  of  the  plant  were  dis- 
cussed in  general.  '^I  told  him  they  were  using 
gasoline  there  at  the  present  time.*'  I  distributed 
the  insurance  of  the  various  companies  over  the 
different  buildings  and  put  the  different  provisions 
in  the  rider.  My  failure  to  put  in  the  rider  a  per- 
mission to  use  gasoline  was  ''an  oversight.''  I  saw 
the  gasoline  in  the  tank  at  the  plant.  I  received 
from  the  Security  Trust  Company  a  part  of  the 
premiums  received  from  the  insurance  companies. 

It  will  appear  from  the  above  testimony  that  two 
witnesses  testified  positively  that  appellant's  general 
and  local  agent,  George  M.  Cobb,  was  told,  before 
and  at  the  time  the  riders  were  attached  to  the 
policies  in  suit,  that  appellee  was  using  gaso- 
line at  its  plant.  The  knowledge  of  the  general 
agent  of    an    insurance    company    of    facts 

3.     material  to  the  risk  is  the  knowledge  of  the 

company,      Indiana    Ins.    Co.    v.    Hartwell 

(1890),  123  Ind.  177,  194,  24  N.  E.  100;  West  v. 

National  Casualty  Co.   (1915),  61  Ind.  App.  479, 

112  N.  E.  115,  119,  and  cases  cited. 

The  imdisputed  evidence  shows  that  the  in- 
spectors of  the  Indianapolis  Bureau  of  Inspection 
inspected  appellee's  plant  and  knew  that  gasoline 
was  being  used  therein  when  it  made  the  estimates 
or  rates  which  it  fixed  for  use  by  the  insurance 
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companies  who  were  its  subscribers.  Appellant 
was  one  of  its  subscribers.  The  rate  at  appellee's 
plant  was  increased  and  there  seems  to  be  no 
question  but  that  such  rate  or  estimate,  when 
fixed  by  such  bureau,  was  fixed  with  reference  to 
the  use  of  gasoline  at  such  plant,  and  that  the  rate 
adopted  by  such  bureau  was  the  rate  accepted  and  us  ed 
by  the  various  insurance  companies  when  said  addi- 
tional insurance  was  written  on  such  plant  and  the 
riders  attached  to  the  polices  in  suit.  Furthermore, 
the  insurance  broker,  the  Security  Trust  Company, 
according  to  Mr.  Moorman's  testimony,  supra^ 
was  appellant's  agent.  Such  trust  company  through 
its  agent,  Mr.  McBride,  placed  the  additional 
insurance  and  attached  the  riders  to  the  policies  in 
suit.  Mr.  McBride  expressly  states  that,  when 
such  additional  insurance  was  placed  and  the 
riders  prepared  and  attached  to  the  policies,  he 
knew  that  gasoline  was  then  being  used  at  the 
plant  and  that  such  riders  did  not  contain  a  permit 
for  such  use  because  of  an  oversight.  The  knowl- 
edge   of    the   insurance    broker   relating    to 

4.  the  risk,  obtained  while  acting  in  the  scope  of 
its  authority  as  agent  of  the  insurance 
company,  is  binding  on  the  company,  though  not 
commimicated  to  it.  Western  Ins.  Co.  v.  Ashby 
(1913),  53  Ind.  App.  518,  523,  102  N.  E.  45;  Ger- 
man Fire  Ins.  Co.  v.  Greenwald  (1912),  51  Ind.  App. 
469,  99  N.  E.  1011;  Indiana  Ins.  Co.  v.  Hartwell, 
supra;  West  v.  National  Casualty  Co.^  supra. 

It  must  appear  from  the  evidence  above  indicated, 
and  the  decisions,  supra^  applicable  thereto,  that 
there  was  at  least  some  evidence  to  warrant  the 
trial  court  in  concluding  that  appellant,  through 
its  duly  authorized  agents,  had  actual  knowledge 
of  appellee's  use  of  gasoline  at  its  plant  before 
and  at  the  time  said  riders  were  attached  to  the 
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policies  in  suit.  Where  the  insurance  company, 
at   the  time  St   issues   a   policy  of  insur- 

5.  ance,  knows,  or  under  the  law  is  charge* 
able  with  notice  of  the  use  of  gaso- 
line or  any  other  substance,  the  use  or  pre- 
sence of  which  on  the  premises  is  prohibited 
by  the  terms  of  the  policy  so  issued  by  it,  the  com- 
pany, by  accepting  and  issuing  the  policy  with 
such  knowledge,  thereby  waives  the  prohibitive 
condition  in  the  policy  as  to  the  presence  or  use  on 
the  insured  premises  of  such  known  substances, 
and  can  not  afterwards,  as  to  the  known  prohibited 
substance,  avail  itself  of  such  condition  in  its 
policy  in  defense  of  an  action  to  recover  on  the 
policy.  Upon  this  subject  the  Supreme  Court  in 
the  case  of  Ohio  Farmers  Ins.  Co.  v,  Vogel 
(1905),  166  Ind.  239,  245,  76  N.  E.  977,  3  L.  R.  A. 
(N.  S.)  966,  117  Am.  St.  382,  9  Ann.  Cas.  91,  said: 
''Such  provisions  in  insurance  policies  have  been 
before  the  courts  a  great  many  times,  and,  so  far 
as  we  have  observed,  courts  have  everywhere,  in 
the  absence  of  fraud,  refused  to  enforce  a  condition 
of  forfeiture  in  favor  of  an  insurer  who  has  knowl- 
edge of  the  condition  broken  when  he  delivered  the 
policy."  See,  also,  Germanr-American  Ins.  Co.  v. 
Yeaghy  (1904),  163  Ind.  651,  71  N.  E.  897,  2  Ann. 
Cas.  276;  Glens  Falls  Ins.  Co.  v.  Michael  (1906), 
167  Ind.  659,  678,  74  N.  E.  964,  79  N.  E.  905,  8 
L.  R.  A.  (N.  S.)  708;  Lancaster  Silver  Plate  Co.  v. 
National,  etc.,  Ins.  Co.  (1895),  170  Pa.  151,  32  AtL 
613,  50  Am.  St.  753;  13  Ann.  Cas.,  note  and  cases 
cited  541,  542;  2  Ann.  Cas.  275,  and  cases  cited 
pp.  280-283. 

From  the  evidence,  supra,  it  will  be  seen,  also, 
that  in  addition  to  the  evidence  of  actual  knowl- 
edge there  was  also  evidence  from  which  the  trial 
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court  might  have  very  properly  inferred  that  appel- 
lant Bhould   be   charged  with  constructive 

6.  knowledge  of  such  use  of  gasoline  on  the 
premises  by  appellee.  The  riders  placed  on 
the  policies  in  suit  bore  the  heading  ''Indianapolis 
Reduction  Company."  By  them  the  insurance 
originally  written  was  redistributed,  and  property 
was  included  therein  which  was  not  covered  by  the 
policies  as  originally  written.  These  riders,  there- 
fore, at  least  for  the  purpose  of  the  question  under 
consideration,  had  the  effect  of  making  a  new  con- 
tract of  insurance.  Corporation^  etc.  v.  Paterson^ 
etc.,  Co.  (1898),  106  Ga.  538,  542,  32  S.  E.  650;  7 
Am.  and  Eng.  Ency.  Law  (1st  ed.),  1011,  1012; 
Liverpool,  etc.,  Ins.  Co.  v.  Agricvltural,  etc.,  Loan 
Co.  (1903),  33  Can.  S.  C.  94.  Among  the  items  of 
property  appearing  in  said  rider  which  were  not 
in  the  policy  as  originally  written  were  the  follow- 
ing: A  ''frame  gravel  roof  building  with  additions 
and  projections  known  as  a  degreasing  room,^^  also, 
a  ^^degreasing  tank.^*  Several  witnesses  who  claimed 
to  have  knowledge  of  such  matters  testified  that 
the  word  "degreasing"  when  used  in  connection 
with  the  reduction  of  garbage  signified  the  process 
of  extracting  grease  from  garbage  by  the  use  of 
gasoline;  that  the  business  of  degreasing  garbage 
could  not  be  successfully  conducted  without  the 
use  of  gasoline  or  naphtha  as  a  solvent,  and  that  for 
a  number  of  years  the  principal  garbage  plants  had 
been  operating  under  the  degreasing  process  by  the 
use  of  said  substances.  One  or  more  witnesses 
testified  that  the  use  of  gasoline  was  necessary 
in  such  a  degreasing  plant. 

The  law  charges  insmrance  companies  with  the 
duty  of  informing  themselves  as  to  the  usages  of 
the  particular  business  insmred,  and  a  knowledge 
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of  such  usage  on  the  part  of  such  company  will  be 
presumed.  Grant  v.  Lexington^  etc.j  Ins.  Co. 
7.  (1854),  5  Ind.  23,  61  Am.  Dec.  74;  Toledo, 
etc.9  Ins.  Co.  v.  Speares  (1861),  16  Ind.  64, 
65,  and  cases  cited;  Traders*  Ins.  Co.  v.  Dobbins 
(1904),  114  Tenn.  227,  86  S.  W.  383;  Bouchard  v. 
Dirigo,  etc.,  Ins.  Co.  (1916),  113  Me.  17,  24, 
92  Atl.  899,  L.  R.  A.  1916D  187,  and  cases  cited; 
McClure  v.  Mutual,  etc.,  Ins.  Co.  (1913),  242 
Pa.  59,  88  Atl.  921,  48  L.  R.  A.  (N.  S.)  1221;  12 
Cyc  1066, 1067,  1068  and  notes;  McKeespprt  Ma- 
chine Co.  V.  Ben  Franklin  Ins.  Co.  (1896),  173  Pa. 
53,  34  Atl.  16;  W.  &  A.  Pipe  Lines  v.  Insurance 
Co.  (1891),  145  Pa.  346,  22  Atl.  665,  27  Am.  St. 
703,  and  cases  cited;  City  of  New  York  v.  Hamilton 
Fire  Ins.  Co.  (1863) ,  (10  Bosworth),  23  N.  Y.  Sup.  Ct. 
637, 651, 663;  Fau^t  v.  American  Fire  Ins.  Co.  (1896), 
91  Wis.  168, 64  N.  W.  883, 30  L.  R.  A.  783, 61  Am.  St, 
876, 877,  and  cases  cited ;  Daniels  v.  Hudson  River  Fire 
Ins.  Co.  (1863),  12  Cush.  (Mass),  416,69  Am.  Dec. 
192,  200,201;  3  Cooley,  Briefs  on  Insurance,  2549; 
29  Am.  and  Eng.  Ency.  Law  393-396,  and  notes 
1,  2  p.  396.  In  the  case  of  Faust  v.  American 
Fire  Ins.  Co.,  supra,  the  court  said:  "Where  a 
contract  of  insurance,  by  the  written  portion, 
covers  property  to  be  used  in  conducting  a  particular 
business,  the  keeping  of  an  article  necessarily  used 
in  such  business  will  not  avoid  the  policy,  even 
though  expressly  prohibited  in  the  printed  condi- 
tions of  the  contract."  Davis  v.  Pioneer  Furniture 
Co.  (1899),  102  Wis.  394,  78  N.  W.  696.  In  Lan^ 
caster  Silver  Plate,  etc.,  Co.  v.  National,  etc.,  Ins. 
Co.,  supra,  163,  the  court  said:  "The  general 
rule,  deducible  from  the  text  books  and  adjudicated 
cases,  as  to  such  prohibitions,  is,  that  it  is  the  intent 
of  the  parties  to  insure  the  subject  of  insurance  as 
it  necessarily  is  and  must  continue  to  be  during  the 
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life  of  the  policy."     We  are  of  the  opinion  that, 
under  the  law  as  expressed  in  the  authorities 

8.  cited,  aupra^  there  was  evidence  sufficient 
to  warrant  the  trial  court  in  finding  that 
appellant  had  knowledge,  both  actual  and  con- 
structive, of  the  use  of  gasoline  by  appellee  in  its 
plant,  both  before  and  at  the  time  said  riders  were 
attached  to  the  policies  sued  on,  and  hence  that  the 
provision  of  the  policy  prohibiting  such  use  was 
waived  by  appellant. 

It  is  also  insisted  by  appellee  that  appellant 
has  waived  its  right  to  insist  upon  the  defense  made 
by  it  because  of  its  failure  to  tender  back  the 
premium  or  any  part  thereof  paid  by  appellee, 
but  in  view  of  our  conclusion,  supra,  we  need  not 
further  extend  this  opinion  by  consideration 
or  determination  of  such  question.  As  affecting 
the  question,  however,  we  cite  the  following  cases 
recently  decided  by  the  Supreme  Court  and  this 
court:  Ohio  Farmers^  Ins.  Co.  v.  Williams  (1916), 
Ind.App. — ,  112  N.E.  656;  Aefna  Life  Ins.  Co.  v. 
Bockting  (1906),  39  Ind.  App.  586,  79  N.  E.  524; 
Western  Ins.  Co.  v.  Ashby  (1913),  63  Ind.  App.  518, 
523,  102  N.  E.  45,  and  cases  cited;  Metropolitan 
Ldfe  Ins.  Co.  y.  Johnson  (1911),  49  Ind.  App.  233, 
241,  94  N.  E.  785;  United  States,  etc.,  Co.  v.  Clark 
(1907),  41  Ind.  App.  345,  351,  83  N.  E.  760,  and 
cases  cited;  Glens  Falls  Ins.  Co.  v.  Michael,  supra. 

No  reversible  error  is  presented  by  the  record. 
Judgment  affirmed. 

Note. — Reported  in  113  N.  E.  425.  Insurance,  waiver  of  stipula- 
tion in  policy,  constructive  notice  to  company,  107  Am.  St.  108; 
19  Cyc  807,  809, 817. 
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Wabneb  et  al  v.  Reed. 

|No.  9,052.    FOed  June  28,  1916.] 

1.  Appbal. — Review, — Bri^s, — Speeifieatian  ofErran, — Where  ap- 
pellant's  brief 9  in  its  points  and  authorities,  states  several 
propositions  of  law,  none  of  which  are  applied  to  any  particular 
ruling:  of  the  trial  court  or  to  any  assigned  error,  there  is  a  failure 
to  comply  with  the  rules  of  the  Supreme  and  Appellate  Courts 
and  no  question  is  presented  on  appeal,    p.  547. 

2.  Appeal. — Assignment  of  Error. — Identifying  Questions  Presented. 
— ^The  assignment  of  error  in  the  appellate  court  must  identify 
and  present  for  the  determination  of  the  court  the  same  question 
presented  and  passed  upon  by  the  trial  court,    p*  648. 

3.  New  Tbial. — Motion. — Grounds. — ^The  overruling  of  a  motion  for 
a  new  trial  as  a  matter  of  right  is  not  a  proper  ground  for  a  new 
trial  for  cause,    p.  548. 

4.  New  Trial. — As  of  Right. — Waiver  of  Directions. — ^A  motion  to 
vacate  an  order  granting  a  new  trial  as  of  right  is  too  late,  if  not 
filed  until  after  the  trial  granted  by  such  order,    p.  548. 

5.  New  Trial. — Striking  out  Motion  to  Vacate  Order  for. — When 
Harmless. — The  action  of  the  trial  court  in  striking  out  a  motion 
to  vacate  an  order  for  a  new  trial  was  harmless,  where  such  motion 
was  filed  too  late.    p.  549. 

6.  New  Trial. — As  of  Right, — Waiver  of  Objection, — ^Where  the 
cause  of  action  is  one  in  which  the  losing  party  is  entitied  to  a 
new  trial  as  of  right,  and  he  has  fulfilled  the  statutory  require- 
ments incident  to  obtaining  the  same,  any  irregularity  in  the 
granting  of  the  order  for  the  new  trial  prior  to  the  rendition  of 
the  judgment  in  the  first  trial  will  be  deemed  to  have  been  waived, 
where  the  record  shows  no  objection  made  to  such  irregularity 
at  the  time  such  new  trial  was  granted  and  no  effort  made  to  set 
aside  the  order  therefor  until  after  the  rendition  of  the  verdict 
in  the  second  trial  of  the  cause,    p.  550. 

From  Marion  Superior  Court  (20,403) ;  Pliny  W. 
Bartholomew^  Judge. 

Action  by  Mary  L.  Reed  against  John  C.  Warner 
and  another.  From  a  judgment  for  plaintiff,  the 
defendants  appeal.     Affiirmed. 

Bailey  &  Youngs  for  appellants. 

W.  E.  Henderson  and  J.  D.  Pierce^  for  appellee. 

HoTTEL,  P.  J. — Appellee  brought  this  action 
against   the   appellants   to   set   aside   an   alleged 
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fraudulent  deed  and  to  quiet  her  title  to  a  certain 
lot  in  the  city  of  Indianapolis,  Indiana.  Appellant 
Warner  filed  a  cross-complaint,  in  which  he  sought 
to  quiet  his  title  to  the  same  lot  as  against  appellee 
and  one  Harris,  his  codefendant.  There  was  a 
trial  by  jury  and  a  verdict  was  returned  October 
31,  1912,  in  favor  of  appellant  Warner  on  his  cross- 
complaint  against  appellee  and  Harris.  At  the 
October  term,  1912,  appellee  filed  a  motion  for  new 
trial  for  cause,  which  was  overruled  at  the  following 
December  term.  At  the  June  term,  1913,  appellee 
filed  a  motion  for  a  new  trial  as  of  right,  accompanied 
by  proper  undertaking.  As  part  of  the  record  of 
the  proceedings  had  in  said  cause  at  the  September 
term,  1913,  of  said  court,  to  wit,  on  September 
26,  1913,  appears  the  following  entry:  "Comes 
now  the  parties  and  the  court  being  fully  advised 
in  the  premises  sustains  the  plaintiff's  motion  for 
a  new  trial  as  of  right  herein,  to  which  ruling  of  the 
court  the  defendants  at  the  time  except.'' 

A  second  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  appellee  and  against  appellants  Warner 
and  Harris.  Judgment  was  rendered  in  the  second 
trial  on  December  12,  1913.  On  December  13, 
1913,  appellant  Warner  filed  separate  motions  to 
vacate  the  order  of  court  granting  a  new  trial  as  of 
right  and  for  a  new  trial.  The  motion  to  vacate 
the  order  of  court  reads  as  follows:  "The  de- 
fendant John  C.  Warner,  moves  the  court  to  set 
aside  and  vacate  the  order  and  ruling  of  this  cotirt 
granting  a  new  trial  as  of  right  in  the  above  entitled 
cause  and  to  set  aside  and  vacate  the  verdict  of  the 
jury  in  this  cause  for  the  reason  that  at  the  time 
the  court  sustained  plaintiff's  motion  for  a  new 
trial  as  of  right,  no  judgment  had  ever  been  rendered 
in-  the  above  entitled  cause  and  no  authority  is 
Vol.  62—35 
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given  by  statute  or  otherwise  to  file  a  motion  for  a 
new  trial  as  of  right  until  after  the  rendition  of  the 
judgment/'  The  motion  for  new  trial  contains 
twenty-seven  grounds,  the  last  of  which  is  as 
follows:  ''The  court  erred  in  sustaining  the  plain- 
tiff, Mary  L.  Reed's  motion  for  a  new  trial  as  of 
right,  and  erred  in  granting  a  new  trial  as  of  right 
before  the  rendition  of  the  judgmeni  in  the  above 
entitled  cauee.^* 

On  December  19,  1913,  appellee  filed  a  verified 
motion  to  strike  from  the  record  appellant's  mo- 
tion to  vacate,  etc.,  aupra^  and  also  to  strike  out  the 
italicized  portion  of  ground  No.  27  of  his  motion 
for  new  trial,  supra.  In  the  entry  of  the  proceedings 
had  in  said  cause  on  April  4,  1914,  appears  the 
following:  "Comes  now  plaintiff  by  counsel  and 
by  leave  of  court  withdrew  motion  to  strike  from 
files  motion  of  defendant  Warner  to  vacate  order 
of  court  herein."  In  the  entry  of  the  proceedings 
had  in  said  cause  on  May  29,  1914,  appears  the 
following:  "Comes  now  the  parties  and  the  court 
being  fully  advised  in  the  premises  sustains  the 
plaintiff's  motion  to  strike  from  the  files  the  motion 
of  the  defendant,  Warner,  to  vacate  order  of  court 
and  parts  of  motion  of  defendant  Warner  for  a 
new  trial  being  specification  No.  27,  to  which 
ruling  of  the  court  the  said  defendant  at  the  time 
excepts.  The  court  overrules  the  motion  of  de- 
fendant, Warner,  for  a  new  trial  herein,  to  which 
ruling  of  the  court,  the  daid  defendant  at  the  time 
excepts  and  said  defendant  is  allowed  thirty  days 
to  file  bill  of  exceptions  herein." 

Five  errors*  are  assigned  in  this  court,  viz.: 
"1.  The  court  erred  in  overruling  this  appellant's 
motion  for  a  new  trial  *  *  *  2.  The  court 
erred  in  sustaining  the  motion  of  appellee,  Mary  L. 
Reed,  for  a  new  trial  as^of  right  before  the  rendition 
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of  the  judgment  in  this  cause.  3.  The  court  erred 
in  sustaining  the  motion  of  appellee,  Mary  L.  Reed, 
for  a  new  trial  as  of  right.  4.  The  court  erred  in 
sustaining  plaintiff's  motion  to  strike  from  the 
files  the  motion  of  appellant,  John  C.  Warner,  to 
vacate  the  order  of  the  court  granting  appellee, 
Mary  L.  Reed,  a  new  trial  as  of  right.  5.  The 
court  erred  in  striking  from  the  motion  of  appellant 
John  C.  Warner,  for  a  new  trial  upon  the  motion  of 
appellee,    Mary   L.    Reed,   specification   No.   27." 

Three  points  only  are  stated  by  appellant  in 
his  brief  imder  the  heading  "Points  and  Authorities." 
The  first  is  a  statement  of  the  legal  proposition  that 
a  new  trial  as  of  right  is  not  authorized  imtil  after 
judgment,  citing  §1110  Bums  1908,  §1064  R.  S. 
1881,  and  cases  construing  such  act.  The  second 
point  is  a  statement  to  the  effect  that,  where  an 
exception  is  properly  saved  to  a  ruling  granting  a 
new  trial  as  of  right,  the  party  so  excepting  does  not 
waive  his  exception  by  following  up  another  trial, 
citing  cases.  There  is  no  application  of  these  legal 
propositions  by  any  statement  or  reference  to  any 
particular  ruling  of  the  trial  court,  or  error 

1.  assigned  or  relied  on  for  reversal  in  this  court. 
This  is  not  such  a  compliance  with  the  rules 
of  the  court  as  will  present  any  question  for  our 
consideration.  Palmer  v.  Beall  (1915),  60  Ind. 
App.  208,  110  N.  E.  218,  and  .cases  cited.  The 
third  point  is  as  foUows:  "The  appellant,  John  C. 
Warner,  filed  his  motion  to  set  aside  and  vacate 
the  order  and  ruling  of  the  court  granting  a  new 
trial  as  of  right,  and  such  motion  ought  to  have 
been  sustained  by  the  court  for  the  reason  that  the 
ruling  of  the  court  granting  such  new  trial  as  of 
right  was  erroneously  made." 

No  reason  is  given  or  authority  cited  in  support 
of  the  statement  that  the  ^'granting  of  such  new 
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trial  as  of  right  was  erroneously  made,"  but  what 
is  more  fatal  to  this  point  is  that  it  refers  to  a  ruling 
of  the  court  which  is  not  challenged  by  either  of  the 
assigned  errors,  supra.  There  is  no  assignment  of 
error  chaUenging  any  ruling  on  appellant's  said 
motion  to  vacate.  Assuming,  however,  that  by 
such  point  appellant  intended  to  present  for  our 
consideration  his  fourth  assigned  error,  no  available 
error  iS  presented  for  either  of  two  reasons:  (1) 
Neither  of  said  motions  presented  to  the  trial 
court,  above  indicated,  are  properly  identified  by 
such  assignment  of  error.  Appellant's  motion  was 
not  a  motion  merely  to  set  aside  and  vacate  the 
ruling  of  such  court  granting  a  new  trial  as  of  right, 
but  the  motion  also  asked  to  have  set  aside  and 
vacated  the  verdict  of  the  jmry.  Appellee's  motion 
in  addition  to  asking  to  have  appellant's  said  mo* 
tion  to  vacate,  etc.,  stricken  out,  also  asked  to  have 
stricken  out  the  italicized  portion  of  ground  No. 
27  of  his  motion  for  new  trial  for  cause.  The 
assignment    of    error    in    this    court    must 

2.  identify  and  present  for  the  determination 
of  this  court,   the  same  question  presented 

and  passed  upon  by  the  trial  court.     Mesker  v. 

Bishop  (1914),  66  Ind.  App.  465,  460,  103  N.  E. 

492,    105  N.  E.   644,   and  cases  cited.     (2)     The 

overruling    of  a  motion  for  new  trial  as  a 

3.  matter  of  right  is  not  a  proper  ground  for  new 
trial  for  cause,   and  hence  no  error  would 

have  resulted  from  striking  out  all  of  groimd  No. 

27  of  appellant's    motion    for    new    trial,    supra. 

Appellant's  motion  to  vacate  was  not  made 

4.  imtil  after  the  second  trial,  and  hence  was 
too  late.     If  appellant  felt  aggrieved  by  the 

ruling  granting  appellee  a  new  trial  as  of  right,  and 
"considered  that  such  order  was  improperly  grant- 
ed," it  was  his  duty  under  the  facts  disclosed   by 
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the  record  as  hereinafter  indicated,  in  the  first 
instance  and  ''at  the  first  opportunity  presented 
to  challenge  such  order  for  any  and  all  reasons" 
and  demand  that  it  be  vacated.  Barber  v.  Barber 
(1900),  156  Ind.  45,  51,  53,  59  N.  E.  171,  and  cases 
cited;  Stanley  v.  Dailey  (1887),  112  Ind.  489,  493, 
14  N.  E.  375;  Hutchinson  v.  Lemcke  (1886),  107 
Ind.  121,  126,  127,  8  N.  E.  71;  Marsh  v.  Elliott 
(1875),  51  Ind.  547;  Vernia  v.  Lawson  (1876), 
54  Ind.  485;  Marsh  v.  Prosser  (1878),  64  Ind.  293, 
296,  297;  Butler  University  v.  Conard  (1884),  94 
Ind.  353,  354.  It  therefore  also  follows  that  no 
harm  resulted  from  sustaining  that  part  of 

5.  appellee's  motion  which  asked  to  have  stricken 
out  appellant's  said  motion  to  vacate. 

In  his  argument  in  his  brief,  appellant  insists 
that  he  excepted  to  the  granting  of  the  motion, 
and  that  his  after  appearance  in  the  second  trial 
did  not  operate  as  a  waiver  of  the  exception.  As 
before  indicated,  appellant  has  not  by  his  brief 
presented  the  question  of  his  exception  to  the 
ruling  on  such  motion.  However,  as  the  record 
comes  to  us,  such  ruling,  if  properly  presented, 
furnishes  no  groimd  for  reversible  error.  This 
is  so  because  it  is  not  claimed  that  the  action  is  one 
in  which,  under  the  statute,  supra,  appellee  was  not 
entitled  to  a  new  trial,  but  the  objection  goes 
merely  to  the  question  of  irregularity  in  granting 
the  new  trial,  when  there  had  been  no  judgment 
rendered  on  the  first  verdict.  The  record  entry 
does  not  disclose  the  ground  of  objection  urged  by 
appellant  against  the  sustaining  of  such  motion, 
and  there  is  no  special  bill  of  exceptions  saving  the 
question  and  presenting  the  objection.  There  is 
nothing  in  the  record  from  which  this  court  can 
know  that  appellant  presented  to  the  trial  court 
the  ground  of  objection  to  the  motion  that  he  is 
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now  urging  in  this  court,  or  that  he  in  fact  made 
any  objection  to  the  sustaining  of  said  motion  at 
the  time  it  was  presented,  or  that  he  took  any  steps 
to  have  the  order  vacated  until  after  he  had  taken 
the  chance  of  a  verdict  in  his  favor  on  the  second 
trial.  Where  the  cause  of  action  is  one  in  which 
the  losing  party  is  entitled  to  a  new  trial  as 

6.  of  right,  and  he  has  done  all  that  the  statute 
requires  him  to  do,  an  irregularity  in  the 
proceeding,  such  as  is  insisted  on  by  appellant,  will 
be  deemed  to  have  been  waived,  where  the  record 
shows  no  objection  made  to  the  irregularity  at  the 
time  such  new  trial  was  granted  and  no  effort  to 
set  aside  such  order  \mtil  after  the  verdict  of  the 
jury  in  the  second  trial  had  been  returned.  See 
cases  cited,  supra;  also  Inland  Steel  Co.  v.  Kiessling 
(1914),  183  Ind.  117,  120,  108  N.  E.  232. 

Finding  no  error  in  the  record,  the  judgment 
below  is  affirmed. 

NoTB.— Reported  in  113  N.  E.  386. 


Walker  et  al.  v.  Johnson  et  al. 

[No.  9,640.    FQedJune  28, 1916.] 

1.  Appbal. — Notice  of  Appeal, — Service  on  Attorney. — Presumption, 
— ^Where  an  appeal  is  regularly  taken  within  the  statutory  period 
by  -peTsons  not  asserting  any  legal  disabilities,  the  appellant, 
in  serving  notice  of  the  appeal,  may  presume,  until  he  acquires 
knowledge  to  the  contrary,  that  the  opposing  party's  attorney 
of  record  in  the  trial  court  also  represents  him  on  appeal,  pp.  653, 
664. 

2.  Appeal. — Notice  of  Appeal. — Service  on  Attorney. — ^Under  §681 
Bums  1914,  §640  R.  S.  1881,  providing  that  notice  of  appeal 
may  be  served  on  the  attorney  of  the  adverse  party,  service  of 
the  notice  on  appellee's  attorney  in  the  trial  court  is  invalid  .and 
ineffectual  to  p(^ect  the  appeal,  where  api)ellant  is  notified  at 
the  time  of  the  service  that  such  attorney  no  longer  represents 
the  appellee,    p.  663. 

3.  Appeal. — Notice  of  Appeal. — Effect  of  Failure  to  Give. — ^Under 
Rule  36  of  the  Supreme  and  Appellate  Courts,  a  vacation  appeal 
will  be  dismissed  when  the  cause  has  been  on  the  docket  forninety 
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days  or  more  without  an  appearance  by  the  appellee  where  there 
has  been  no  effort  to  perfect  the  app^  nor  any  steps  taken  to 
bring  the  api)elle6  into  court  further  than  to  serve  him  with  an 
invalid  and  ineffectual  notice  of  appeaL    p.  554. 

From  Hamilton  Circuit  Court;  James  M.  Purvis^ 
Special  Judge. 

Action  by  Horace  W.  Johnson  and  others  against 
Edith  M.  Walker  and  others.  From  a  judgment 
for  plaintiffs  and  cros&-complainant  James  W. 
Walker,  the  defendants  appeal.     Appeal  dismissed. 

Harry  Griffin  and  Joseph  A.  Roberts ,  for  ap- 
pellants. 

Shirts  &  Fertig^  for  appellees. 

Felt,  J. — The  parties  named  as  appellees,  other 
than  James  W.  Walker,  have  moved  to  dismiss  this 
appeal  for  several  alleged  reasons,  one  of  which  is  the 
want  of  due  and  sufGlcient  notice.  Judgment  was 
rendered  on  July  17,  1914,  on  conclusions  of  law 
stated  on  a  special  finding  of  facts.  The  judgment 
was  for  the  plaintiffs  quieting  their  title  to  certain 
real  estate  and  for  the  cros^-complainant  James  W. 
Walker  quieting  his  title  to  other  real  estate  de- 
scribed in  his  cross-complaint.  The  appellants, 
Edith  M.,  Bernard,  Chase,  and  Vem  Walker,  also 
filed  a  cros^-complaint  asking  to  have  their  title 
quieted  to  certain  real  estate,  and  the  court  found 
and  adjudged  that  they  take  nothing  by  such 
complaint. 

The  transcript  was  filed  in  this  court  on  February 
25,  1916,  by  Chase  Walker  and  Bernard  Walker. 
Attached  to  the  transcript  is  an  afGldavit  of  Harry 
H.  Griffin,  one  of  appellants'  attorneys,  in  which  he 
sets  forth  the  fact  and  date  of  the  rendition  of 
the  judgment,  and  that  at  that  time  Chase  Walker 
was,  and  still  is,  under  the  legal  disability  of  being 
under  the  age  of  twenty-one  years;  that  at  such 
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time  Bernard  Walker  was  under  the  legal  disability 
of  being  out  of  the  United  States,  which  disability 
continued  until*  September  12,  1515,  The  record 
shows  proof  by  affidavit  of  Joseph  A.  Roberts,  one 
of  appellants'  attorneys,  that  he  served  a  notice 
of  the  appeal  on  Walter  R.  Fertig,  a  member  of 
the  law  firm  of  Shirts  &  Fertig,  attorneys  for  the 
plaintiffs  in  the  original  suit,  by  delivering  to  him 
a  true  copy  of  such  notice  on  February  11,  1916. 
The  motion  to  dismiss  is  supported  by  the  affidavit 
of  Walter  R.  Fertig,  in  which  he  says  in  substance, 
that  he  was  an  attorney  in  the  original  suit  for 
the  plaintiffs  and  for  James  W.  Walker  on  his 
cross-complaint;  that  after  the  rendition  of  the 
judgment,  and  long  prior  to  February  11,  1916,  the 
services  of  his  firm  as  such  attorneys  were  fully 
paid  and  their  employment  terminated;  that  when 
the  notice  of  appeal  was  presented  to  him  he  re- 
fused to  acknowledge  service  thereof  as  attorney  for 
appellees,  and  then  and  there  informed  said  Roberts 
that  he  was  no  longer  employed  by  appellees  or 
either  of  them;  that  his  fees  had  been  paid,  the 
case  closed  and  his  services  terminated;  that  the 
statute  under  which  appellant  sought  to  serve 
such  notice  was  not  applicable  \mder  the  facts 
of  this  case;  that  thereupon  said  Roberts  laid  a 
copy  of  the  notice  on  his  desk,  stated  he  would  make 
proof  of  service  by  affidavit  and  left  the  office. 
Appellants  have  filed  an  additional  affidavit  show- 
ing the  legal  disability  of  Chase  and  Bernard 
Walker,  but  the  facts  relative  to  the  service  of  the 
notice  and  the  statement  of  Mr.  Fertig  made  at 
the  time  to  the  effect  that  he  was  not  then,  and  had 
not  been  for  a  long  time,  the  attorney  for  appellees 
in  said  cause  are  not  questioned  or  controverted 
in  any  way. 

On  this  showing,  for  the  purposes  of  this  motion. 
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two  facts  must  be  accepted  as  conclusively  estab- 
lished, viz.:  (1)  When  the  attempt  was  made  to 
serve  the  notice  of  appeal  on  Mr.  Fertig,  neither 
Mr.  Fertig,  nor  any  member  of  his  firm  was  attorney 
for  the  appellees  in  this  appeal;  (2)  appellants' 
attorney  who  sought  to  serve  it  in  the  manner 
shown  was^  informed  of  such  fact  while  attempting 
to  procure  an  acknowledgment  of  service  of  the 
notice,  and  before  he  attempted  to  serve  the  notice 
by  leaving  a  copy  with  Mr.  Fertig  under  the  con- 
ditions above  shown. 

Section  681  Bums  1914,  §640  R.  S.  1881,  provides 
two  ways  of  serving  notice  of  an  appeal,  and  \mder 
the  plan  adopted  by  appellants  authorizes  ''service 
of  a  notice  in  writing  on  the  adverse  party  or  his 
attorney  and  also  on  the  clerk  of  the  court."     Where 
the  appeal  is  regularly  taken  within  the  statutory 
period  of  180  days  by  parties  not  asserting 
1      any  legal  disabilities,  the  presumption  that 
the   attorney   of  record   continues   in   such 
relation  obtains  until  the  appealing  party  acquires 
knowledge  to  the  contrary.     But  in  such  appeals 
the  presumption  ends  with  knowledge  or  notice 
that  the  relation  of  attorney  and  client  has  ceased 
to  exist.     Where  the  appealing  party  has  knowl- 
edge of  the  fact,  or  receives  due  notice  at    or 
2.     prior  to  the  time  of  serving  the  notice,  that 
the  relation  of  attorney  and  client  has  ceased 
to  exist  between  the  attorney  of  record  and  the 
appellees,  an  appeal  can  not  be  perfected  by  ser- 
vice of  the  notice  upon  such  attorney.     Thompson 
V.  Newsom  (1912),  62  Ind.  App.  444,  446,  100  N.  E. 
772;  Masters  v.  Abhitt  (1912),  51  Ind.  App.  429, 
432,  99  N.  E.  815;  Rose  v.  Owen  (1905),  37  Ind. 
App.  125,  127,  76  N.  E.  412;  Richardson  v.  Pate 
(1884),  93  Ind.  423,  430,  47  Am.  Rep.  374.     Under 
the  rule  above  announced,  and  on  the  authority 
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cited  we  hold  the  notice  invalid,   and  therefore 

ineffectual    to   perfect    the    appeal.     While    there 

is  a  presumption  that  the  attorney  of  record 

1«  in  the  trial  court  continues  to  represent 
his  clients  on  appeal,  the  presumption  is  not 
conclusive. 

As  abeady  indicated,  the  transcript  was  not 
filed  in  this  court  until  more  than  seventeen  months 
after  the  rendition  of  the  judgment  from  which 
it  is  sought  to  appeal.  Appellants  seek  to  bring 
their  notice  of  the  appeal  within  the  provisions  of 
§681,  supra,  by  the  aid  of  §1356  Bums  1914,  §1285 
R.  S.  1881,  which  designates  the  persons  who 
are  under  legal  disabilities.  No  steps  have  been 
taken,  or  attempt  made,  to  give  any  other 

3.  notice  or  to  in  any  way  perfect  the  appeal. 
Appellees  have  duly  challenged  the  sufficiency 
of  the  notice.  Rule  36  of  this  court  provides  that 
in  vacation  appeals  a  cause  that  has  stood  on  the 
docket  for  ninety  days,  and  there  has  been  no 
appearance  by  the  appellees,  and  no  steps  have  been 
taken  to  bring  them  into  court,  or  where  an  at- 
tempted notice  proves  ineffectual,  the  appeal  shall  be 
dismissed.  Smith  v.  Hibben  (1915),  59  Ind.  App. 
438,  107  N.  E.  40,  43;  Fort  v.  White  (1914),  58  Ind. 
App.  524,  528,  108  N.  E.  27;  W.  C.  HaU  Milling 
Co.  V.  Hewes  (1914),  57  Ind.  App.  381,  383,  105 
N.  E.  241. 

The  appeal  is  dismissed. 

NoTB.— Reported  in  113  N.  E.  314. 
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McGee  V.  Stockton  et  al. 

[No.  8,878.    FUed  June  28, 1916.] 

1.  Appeal. — Review, — AsHgnmerU  of  Error. — Memorandum  of 
Demurrer. — ^No  question  is  presented  for  review  by  an  assignment 
of  error  predicated  on  the  action  of  the  trial  court  in  overruling 
appellant's  demurrers  where  there  is  a  failure  to  set  forth  in  the 
briefs  the  memoranda  filed  with  the  demurrers,    p.  556. 

2.  Mabtbb  and  Servant. — Independent  Contractor. — Extent  of 
Control. — ^Where  one  lets  a  contract  to  another  to  do  a  particular 
work,  without  having  any  control  over  the  work  or  any  authority 
to  prescribe  how  it  shall  be  done  and  reserving  only  the  right  to 
require  that  the  completed  work  shall  conform  to  a  certain  standard, 
the  i)er8on  so  employed  is  a  contractor  and  not  a  servant,    p.  561. 

3.  Master  and  Servant. — Independent  Contractor. — Negligence  of 
Master. — Statute. — ^Where  the  plaintiff  was  employed  by  the 
defendant,  a  manager  of  a  hotel,  to  test  a  rope  and  cham  fire  escai)e 
by  sliding  down  it,  as  required  by  §3845  Bums  1914,  Acts  1902 
p.  305,  and  in  so  doing  was  injured  by  reason  of  the  breaking  of 
the  rope,  the  defendant,  having  reserved  no  authority  to  prescribe 
how  the  work  should  be  done,  was  not  liable,  since,  under  such 
circumstances,  the  plaintiff  was  an  indei)endent  contractor  and 
not  a  servant;  and  S3862d  Bums  1914,  Acts  1911  p.  509,  re- 
quiring that  materials  and  appliances  used  in  the  operation  of 
buildings  be  properly  safeguarded  and  tested,  would  have  no 
application  to  such  case,  nor  would  the  fact  that  the  defendant 
when  requested  by  the  plaintiff  to  ascertain  the  strength  of  the 
appliance,  prior  to  the  actual  test  thereof,  failed  to  do  so  and 
assured  him  that  it  was  amply  secure  to  bear  his  weight,  be  materiaL 
p.  562. 

From  Jasper  Circuit  Court;  Burton  B.  Berry ^ 
Special  Judge. 

Action  by  Landy  McGee  against  Jay  W.  Stockton 
and  others.  From  a  judgment  for  defendants,  the 
plaintiff  appeals.     Affirmed. 

George  A.  WiMiama  and  Philip  R.  Blue,  for 
appellant. 

W.  H.  Parkinson  and  TT.  TF*  Lowry^  for  appellees. 

McNuTT,  J. — This  was  an  action  by  appellant, 
McGee,  against  appellees  to  recover  damages  for 
injuries   sustained   bj    him   while    testing   a   fire 
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escape  installed  by  appellees  in  a  hotel  owned  by 
them  in  the  city  of  Rensselaer,  Indiana.  The 
complaint  was  in  two  paragraphs,  and  appellees 
demurred  separately  to  each  paragraph.  The  court 
sustained  appellees'  demurrers  to  the  first  paragraph, 
to  which  ruling  appellant  duly  excepted,  and 
overruled  their  demurrers  to  the  second  paragraph, 
to  which  ruling  appellees  excepted.  Separate  an- 
swers were  filed  by  appellees  to  the  second  para- 
graph of  complaint,  and  demurrers  thereto  were  over- 
ruled. Appellant  refusing  to  plead  further,  judg- 
ment was  rendered  for  appellees. 

Appellant  assigns  that  the  court  erred:  (1)  In 
sustaining  appellees*  separate  demurrers  to  the 
first  paragraph  of  complaint;  (2)  in  overruling 
appellant's  demurrers  to  appellees'  answers  to  the 
second  paragraph  of  complaint.  Appellees  separate- 
ly assign  as  cross-error  the  overruling  of  their 
demurrers  to  the  second  paragraph  of  complaint. 

Appellant  has  not  set  out  in  his  brief  the  memo- 
randum filed  with  his  demurrers  to  the  answers, 
if  any  was  ever  filed  with  said  demurrers. 

1.  No  question  is  therefore  presented  by  this 
assignment  of  error.  CUvenger  v.  Clevenger 
(1915),  59  Ind.  App.  13,  108  N.  E.  868;  Quality 
Clothes  Shop  v.  Keeney  (1914),  57  Ind.  App.  500, 
106  N.  E.  641;  and,  in  view  of  our  conclusion  that 
the  court  did  not  err  in  sustaining  the  demurrers 
to  the  first  paragraph  of  complaint,  it  will  serve 
no  purpose  to  pass  upon  appellees'  assignment  of 
cross-error.  Baldwin  v.  Moroney  (1909),  173  Ind. 
574,  91  N.  E.  3,  30  L.  R.  A.  (N.  S.)  761. 

It  is  contended  by  appellant  that  his  first  para- 
graph of  complaint  is  foimded  upon  the  theory 
of  a  violation  of  §4  of  the  act  of  1911  (Acts  1911 
p.  597,  §3862d  Bums  1914),  known  as  the  "Danger- 
ous  Occupations  Act."     The  material  allegations 
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of  this  paragraph  are,  in  substance,  that  in  Novem- 
ber 1912,  appellees  Almira  M.  Stockton  and 
Williams  were  the  owners  of  a  three-story  brick 
building  in  the  city  of  Rensselaer,  known  as  the 
Makeover  Hotel,  which  for  some  time  had  been 
used  as  a  public  hotel,  the  landlord  being  one  Fate, 
who  occupied  it  \mder  a  lease  from  said  owners; 
that  appellee  Jay  W.  Stockton  was,  and  for  some 
time  had  been,  their  agent  and  representative  in  the 
management,  operation  and  control  of  the  hbtd 
building;  that  appellees  had  caused  said  building 
to  be  equipped  with  fire  escapes,  consisting  of  a 
chain  and  knotted  rope  in  each  room  above  the 
ground  floor  used  as  a  lodging  room,  the  chain  being 
about  seven  feet  long,  and  one  end  thereof  fastened 
to  the  wall  of  the  room  at  the  side  of  the  window  in 
the  room,  in  an  effort  to  comply  with  the  statute 
providing  for  fire  escapes  in  hotels   and  lodging 

houses;  that  on  the day  of  November,  1912, 

Jay  W.  Stockton,  acting  as  such  agent  and  repre- 
sentative of  the  owners,  came  to  appellant,  and 
informed  him  that  the  state  authorities  required 
that  the  owners  of  the  hotel  in  question  have  some 
one  slide  or  come  down  the  fire  escapes  in  said 
building,  and  a  report  thereof  be  made  in  writing 
to  said  state  authorities,  and  that  he  desired  to 
employ  appellant  to  slide  or  come  down  said  fire 
escapes  and  to  sign  and  make  such  report;  that 
appellant  accepted  the  employment  and  accom- 
panied Stockton  to  the  building  for  the  purpose  of 
sliding  or  coming  down  the  fire  escapes;  that 
Stockton  took  him  to  a  room  on  the  third  floor 
supplied  with  a  fire  escape  consisting  of  a  chain 
about  seven  feet  in  length,  one  end  of  which  was 
fastened  to  the  wall  of  the  room  at  the  side  of  the 
window  and  the  other  to  a  knotted  rope  of  suffi- 
cient length  to  reach  the  ground  when  thrown  out- 
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side  through  the  window,  and  directed  appellant 
to  descend  from  the  window  in  said  room  to  the 
ground  or  sidewalk  on  the  outside  of  the  hotel 
building  by  means  of  said  chain  and  rope;  that 
running  along  outside  of  the  building  and  im- 
mediately under  the  window  was  a  cement  side- 
walk, and  the  lower  part  of  the  window  was  thirty 
feet  above  said  sidewalk;  that  when  directed  by 
Stockton  to  descend  from  the  window  by  means  of 
the  rope  and  chain,  appellant  informed  him  that 
he  was  afraid  the  chain  was  not  sufficiently  strong 
to  support  him,  whereupon  Stockton  assured  him 
that  the  chain  was  sufGlciently  strong  and  would 
support,  without  danger  of  breaking,  400  pouBds; 
that  appellant  then  requested  of  Stockton  that  the 
chain  and  rope  be  lowered  through  the  window  to 
the  ground  or  sidewalk  and  two  men  be  sent  down 
to  swing  upon  the  rope  from  the  ground  or  side- 
walk and  thus  test  the  strength  of  the  chain  and 
rope,  whereupon  Stockton  again  assured  appellant 
that  the  rope  and  chain  were  safe  and  strong 
and  would  support  a  weight  much  greater  than 
appellant's;  that  appellant,  in  obedience  to  Stock- 
ton's direction  and  believing  and  relying  upon 
his  statements  as  to  the  strength  and  safety  of 
the  chain  and  rope,  started  to  descend  said  chain 
and  rope  from  the  window  to  the  sidewalk;  that 
when  he  had  climbed  out  of  the  window  and 
while  holding  to  the  chain,  and  when  at  a  distance 
of  thirty  feet  from  the  sidewalk,  the  chain,  without 
any  fault  or  negligence  on  appellant's  part,  broke, 
causing  him,  without  any  negligence  on  his  part, 
to  fall  a  distance  of  thirty  feet  to  the  cement  side- 
walk and  seriously  and  permanently  injuriug 
him. 

It  is  charged  that  the  injxuies  suffered  by  ap- 
pellant were  caused  by  the  carelessness  and  negli- 
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gehce  of  appellees,  in  that  they  did  not  test  the 
rope  and  chain  before  directing  him  to  descend, 
and  did  not  use  every  device,  care  and  precaution 
which  was  practicable  and  possible  for  them  to  use 
for  his  protection  and  safety,  limited  only  by  the 
necessity  for  preserving  the  reasonable  efl&ciency 
of  the  apparatus  or  device;  that  it  was  practicable 
and  possible  for  appellees  to  have  tested  said  chain 
and  rope  as  requested  by  appellant,  and  otherwise, 
and  to  have  caused  a  net  or  similar  device  to  have 
been  suspended  \mder  the  window  above  the  side- 
walk in  such  a  position  as  to  have  caught  his  body 
in  the  event  the  chain  and  rope  broke,  thus  pre- 
venting any  injiuy  to  him;  that  during  the  time 
mentioned  in  the  complaint,  said  Jay  W.  Stockton 
was  acting  as  the  agent  or  representative  of  said 
other  appellees  in  the  management  and  operation 
of  the  hotel  building  and  the  fire  escapes. 

The  statute,  which  appellees  were  endeavoring 
to  comply  with  at  the  time  of  appellant's  injury, 
was  passed  in  1909  (Acts  1909  p.  302,  §§3841- 
3847b  Bums  1914).  Section  5  of  said  act  (§3845 
Bums  1914),  after  providing  that  any  owner  of  a 
hotel  in  this  state,  not  already  provided  with  a 
suitable  device  for  the  protection  of  human  life  in 
the  case  of  fire,  shall  place  or  cause  to  be  placed 
in  every  room  of  such  hotel,  except  on  the  ground 
floor,  a  rope  or  other  device,  or  knotted  rope  and 
chain,  or  other  bett^  appliance  by  which  occupants 
of  said  room  can  lower  themselves  with  safety 
from  the  window,  and  after  making  provision  as  to 
the  size  of  the  rope,  and  that  such  device  shall  be 
of  sufficient  strength  to  support  a  weight  of  400 
pounds,  has  this  further  provision:  ''And  that 
every  device  for  escape  from  fire  constructed  under 
the  provisions  of  this  section  shall  be  tested  by 
making  a  descent  from  the  window  or  door  where 
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such  device  for  escape  is  fastened  to  the  ground 
by  the  owner  or  owners  or  workmen  so  constructing 
them,  or  by  any  other  man  \mder  his  or  their  direc- 
tion, and  a  record  of  such  descent  and  by  whom 
made  shall  be  sent  to  the  chief  inspector  of  the 
department  of  inspection." 

The  section  of  the  law,  §3862d  Bums  1914, 
supra,  relied  on  by  appellant  as  having  been 
violated  by  appellees,  provides  as  follows:  "It 
is  hereby  made  the  duty  of  all  owners,  *  *  * 
agents,  or  persons  whatsoever,  engaged  in  the  care, 
operation,  management  *  *  *  of  any  build- 
ing *  *  *  or  business  of  whatsoever  kind 
*  *  *  to  see  and  to  require  that  all  metal, 
wood,  rope,  chains  *  *  *  appliances  *  *  * 
all  contrivances  *  *  *  are  carefully  selected, 
inspected  and  tested  so  as  to  detect  and  exclude 
defects  and  dangerous  conditions,  *  *  *  and, 
generally,  it  shall  be  the  duty  of  all  owners,  man- 
agers, operators,  contractors,  sub-contractors,  and 
all  other  persons  having  charge  of,  or  responsible 
for,  any  work,  mechanism,  machinery,  appliance, 
building,  factory,  plants,  means,  employment,  or 
business  of  whatsoever  nature,  involving  risk  or 
danger  to  employes,  or  to  the  public,  to  use  every 
device,  care  and  precaution  which  it  is  practicable 
and  possible  to  use  for  the  protection  and  safety 
of  life,  limb  and  health,  limited  only  by  the  ne- 
cessity for  preserving  the  reasonable  efficiency  of 
such  structure,  ways,  work,  plant,  building,  factory, 
elevator,  cars,  engines,  machinery,  appliances,  ap- 
paratus, or  other  devices  or  materials,  without 
regard  to  additional  cost  of  suitable  materials 
or  safety  appliances,  or  safe  conditions,  or  opera- 
tions, the  first  concern  being  safety  to  life,  limb 
and  health." 

It  is  alleged  in  the  first  paragraph  of  complaint 
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that  appellees  came  to  appellant  and  informed 
him  that:  ^'The  state  authorities  required  that  the 
owners  of  the  hotel  in  question  have  some  one  slide 
down  or  come  down. the  fire  escapes  in  said  build- 
ing and  that  report  thereof  be  made  in  writing 
to  the  said  State  authorities,  and  that  he  desired 
to  employ  the  plaintiff  herein  to  slide  down  or 
come  down  said  fire  escapes  and  sign  and  make 
such  report/'  It  is  further  alleged  in  said  paragraph 
that  appellant  ' 'accepted  said  employment  and 
accompanied  the  said  Jay  W.  Stockton  to  said 
building  for  the  purpose  of  coming  down  or  de- 
scending said  fire  escapes." 

In  determining  whether  §3862d,  aupra^  was 
intended  to  apply  in  the  case  now  under  con- 
sideration, it  becomes  important  to  ascertain  the 
relation  which  existed  between  appellant  and  ap- 
pellees, as  shown  by  the  material  averments  of 
said  first  paragraph  of  complaint;  that  is,  whether 
appellant  was  a  servant  of  appellees,  or  a  mere 
contractor,  and  whether  it  should  be  held  to  apply 
in  view  of  the  relations  existing  between  appellant 
and  appellees.  "It  is  well  settled  that  where  one 
lets  a  contract  to  another  to  do  a  particular 

2.  work,  reserving  to  himself  no  control  over 
such  work  except  the  right  to  require  it  to 
conform  to  a  particular  standard  when  completed, 
he  is  not  liable  for  the  negligence  of  the  party  to  whom 
the  contract  is  let.  ♦  ♦  *  When  the  person 
employing  may  prescribe  what  shall  be  done,  but 
not  how  it  is  to  be  done,  or  who  is  to  do  it,  the 
person  so  employed  is  a  contractor^  and  not  a 
servant."  PrestrO-Lite  Co.  v.  Skeel  (1914),  182 
Ind.  693,  106  N.  B.  365.  See,  also.  New  Albany 
Forge,  etc.,  Co.  v.  Cooper  (1892),  131  Ind.  363,  30 
N.  E.  294;  Indiana  Iron  Co.  v.  Cray  (1897),  19  Ind. 
Vol.  62—36 
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App.  665,  48  N.  E.  803;  Vincennes  Water  Supply 
Co.  Y.  White  (1890),  124  Ind.  376,  24  N.  E.  747; 
Carlson  v.  Stocking  (1895),  91  Wis,  432,  434,  66 
N.  W.  68;  Emmerson  v.  Fay  (1896),  94  Va,  60,  63, 
26  S.  E.  386;  Hexamer  v.  Wehh  (1886),  101  N.  Y. 
377,  4  N.  E.  755,  54  Am.  Rep.  703;  authorities 
cited  in  note  to  76  Am.  St.  383,  393,  394;  and 
note  to  66  L.  B.  A.  480.  If  the  relation  of  master 
and  servant  did  not  exist  between  appellant  and 
appellees,  and  appellant  was  a  mere  contractor  in 
the  performance  of  the  work  which  he  engaged  to 
do,  he  became  a  master,  and  what  was  said  to  him 
by  appellees  by  way  of  assurance  that  the  appliance 
was  safe,  becomes  wholly  immaterial.     In  the  case 

at  bar,  appellees,  as  shown  by  the  allegations 
3.     of  the  complaint,   informed  appellant   that 

they  had  equipped  the  hotel  with  fire  escapes, 
and  that  they  were  required  by  the  law  to  have 
some  one  slide  down  or  come  down  the  fire  escapes, 
and  that  report  thereof  be  made  in  writing  to  the 
authorities,  and  that  they  desired  to  employ 
appellant  to  slide  or  come  down  the  fire  escapes 
and  make  such  report.  Appellant  accepted  this 
employment.  Appellee  thereby  prescribed  what 
should  be  done,  but  there  is  nothing  in  tho  com- 
plaint to  show  that  appellees  had  any  authority 
to  prescribe  how  it  was  to  be  done.  Appellant  was 
left  to  his  own  methods,  without  any  control  what- 
ever by  appellees. 

We  are  of  the  opinion  that  the  complaint  shows 
that  appellant,  in  the  performance  of  the  work 
which  he  engaged  to  do,  was  not  a.  servant.  After 
the  contract  was  entered  into,  it  was  wholly  im- 
material what  was  said  by  the  parties  if  the  con- 
tract was  not  thereby  changed  in  character.  Appel- 
lant's expressions  of  fear  and  suggestions  of  cer- 
tain tests,  and  appellees'  assurances  of  safety  did 
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not,  in  any  way,  change  the  relations  of  the  parties 
which  then  existed.  After  the  contract  was  en- 
tered into,  appellant  was  his  own  boss,  and  if  he 
undertook  to  perform  the  task  which  he  had  con- 
tracted to  do,  without  taking  precautions  to  ascer- 
tain whether  the  equipment  was  safe,  then  he 
incurred  all  the  risk  incident  thereto.  We  are  of 
opinion  that  §3862d,  supra^  was  not  intended  to 
apply  to  a  case  like  the  one  under  consideration, 
where  the  owner  of  a  hotel  building  expressly  con- 
tracts with  another  to  do  the  particular  thing 
which  the  statute  requires  such  owner  to  do  or  have 
done. 

The  lower  court  did  not  err  in  sustaining  the 
demurrer  to  the  first  paragraph  of  complaint. 
Judgment  afSrmed. 

Hottel,  P.  J.,  Moran  and  Felt,  JJ.,  concur; 
Caldwell,  C.  J.  and  Ibach  J.  concur  in  the  result. 

Note.— Reported  in  113  N.  E.  388.  See  under  (2)  26  Cyo  1546, 
1547;  76  Am.  St.  382,  384;  (3)  26  Cyo  1084. 


Willis,  Administrator  v.  Ferguson,  Guardian. 

[No.  9,465.     Filed  March  10, 1916.     Rehearing  denied  June  28, 1916. 

1.  Appeal. — Time  for  Perfecting, — Extension  of  Time. — Showing 
Good  Cause,— StcUtUe,— Under  §2977  Bums  1914,  §2454  R.  S.  1881, 
and  §2978  Bums  1914,  Acts  1913  p.  65,  providing  that  any  person 
considering  himself  ag^eved  by  a  decision  of  the  circuit  court, 
or  judge  thereof  in  vacation,  growing  out  of  any  matter  connected 
with  a  decedent's  estate,  may  appeal  by  filing  a  bond  within 
thirty  days  from  the  rendition  of  the  decision  complained  of,  unless, 
for  good  cause  shown,  the  court  to  which  the  appeal  is  prayed 
shall  direct  such  api>eal  to  be  granted,  upon  the  filing  of  a  bond, 
within  180  days  after  such  decision,  an  api>ellant  will  not  be 
granted  additional  time  beyond  the  thirty-day  i>eriod  in  which  to 
perfect  the  appeal  unless  he  complies  with  the  statute  by  showing 
good  cause  therefor,    p.  565. 

2.  Appeal. — Time  of  Perfecting, — Administrator, — Statute, — ^While 
an  administrator,  under  §2980  Bums  1914,  §2457  R.  S.  1881,  is 
not  required  to  file  an  appeal  bond  in  an  appeal  from  a  decision 
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growing  out  of  any  matter  oonneoted  with  a  decedent's  estate, 
yet  he  must  comply  with  the  requirements  of  the  statute  (§2978 
Bums  19149  Acts  1913  p.  65)  in  so  far  as  the  time  for  perfecting 
an  appeal  is  concerned,  and,  in  the  absence  of  a  showing  by  ap- 
pellant for  additional  time  in  which  to  i)erfeot  the  appeal,  it  must 
be  dismissed  where  the  transcript  is  not  filed  within  120  days  after 
the  decision  complained  of  is  made.    p.  566. 

From  Marion  Probate  Court;  Mahlon  E.  Bash, 
Judge. 

Action  by  Frank  Ferguson,  guardian,  against 
Cassius  M.  C.  Willis,  administrator.  From  a 
judgmentf orplaintiff,  the  defendant  appeals.  Appeal 
dismissed. 

Joseph  K.  Brown  and  John  Browder,  for  ap- 
pellant. 

R.  N*  Miller,  for  appellee. 

MoBAN,  J. — The  question  for  consideration  by 
the  court  at  this  time  is.  Should  this  appeal  be 
dismissed  for  failing  to  perfect  the  same  within  the 
time  allowed  by  statute  to  appeal  from  matters 
growing  out  of  decedent*s  estates?  The  appeal 
was  taken  by  appellant,  the  administrator  of 
the  estate  of  Joseph  S.  Beck,  deceased,  from  an 
adverse  holding  to  the  estate  on  exceptions  filed 
to  appellant's  final  report  by  appellee  as  guardian 
of  the  minor  children  of  appellant's  decedent. 
A  brief  history  of  the  facts  is  necessary  to  an 
intelligent  understanding  of  the  question  presented 
for  consideration.  Appellant,  as  the  administrator 
of  the  estate  of  Joseph  S.  Beck,  collected  the  simi  of 
$320  from  the  Metropolitan  Life  Insurance  Com- 
pany upon  a  policy  of  insurance  issued  on  the  life 
of  appellant's  decedent,  and  out  of  which  appellant 
paid  funeral  expenses  of  the  deceased  in  the  simi 
of  $92.  After  the  payment  of  the  funeral  expenses 
appellee,  as  guardian  of  the  minor  children  of  the 
deceased,    filed    an    intervening    petition    on    the 
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theory  that  all  the  money  collected  on  the  policy 
of  insurance  belonged  to  the  minor  children,  and 
prayed  that  the  same  be  turned  over  to  him  for 
their  use  and  benefit.  Upon  issue  being  joined  on 
the  intervening  petition  and  subntbsion  had,  a 
finding  and  judgment  was  entered  in  favor  of  ai>- 
pellee  and  against  appellant  as  administrator. 
Thereupon  appellant  proceeded  to  take  the  neces- 
sary steps  to  perfect  an  appeal  from  the  judgment, 
and  before  the  same  was  perfected,  with  the  knowl- 
edge and  approval  of  the  probate  comrt,  a  com- 
promise in  writing  was  entered  into  between 
appellant  and  a  firm  of  attorneys  supposed  to  be 
representing  appellee,  as  guardian.  By  the  terms 
of  the  agreement  appellant  was  to  be  permitted  to 
take  credit  for  $92  paid  on  fimeral  expenses.  There- 
after, upon  appellant  filing  his  final  report,  excep- 
tions were  filed  by  appellee,  and  the  coiurt  on  the 
hearing  of  the  same  foimd  for  appellee  and  against 
appellant  as  administrator,  treating  the  amoimt 
of  insiuranee  collected  as  that  much  surplus  in 
appellant's  hands,  and  ordered  the  same  turned 
over  to  the  guardian.  A  judgment  to  this  effect 
was  rendered  on  April  26,  1915,  and  on  May  26, 
1915,  a  motion  for  a  new  trial  was  overruled. 
On  June  24,  1915,  an  appeal  bond  was  filed  and 
approved,  and  on  November  19,  1915,  a  transcript 
of  the  proceedings  reached  this  court. 

The  statute  (§2977  Bums  1914,  §2454  R.  S. 
1881;  §2978  Bums  1914,  Acts  1913  p.  65)  which 
appellee    insists    controls    this    appeal,    provides, 

among  other  things,  that  any  person  con- 
1.     sidering  himself  aggrieved  by  a  decision  of 

the  coiurt  or  judge,  in  vacation,  may  prosecute 
an  appeal  by  filing  an  appeal  bond  within  thirty 
days  from  the  date  of  the  decision  complained  of, 
unless  for  good  cause  shown  the  court  to  which 
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the  appeal  is  prayed  shall  direct  an  appeal  to  be 
granted  on  the  filing  of  such  bond  within  180  days 
after  the  decision,  the  transcript  to  be  filed  within 
ninety  days  after  the  filing  of  the  appeal  bond. 
There  is  no  contention  on  the  part  of  appellant  that 
this  is  not  a  matter  growing  out  of  and  connected 
with  a  decedent's  estate  within  the  meaning  of  the 
statute,  and  in  this  there  is  no  room  for  controversy, 
as  appellant  was  at  the  time  acting  in  his  official 
capacity,  and  in  the  itoiterest  of  the  estate,  and, 
fiurther  the  finding  and  judgment  was  against  him 
in  this  capacity.  Bahe  v.  Smiley  (1882),  84  Ind. 
212.  Therefore,  we  must  look  to  the  statute  pro- 
viding for  appeals  in  matters  of  this  character  to 
ascertain  the  time  within  which  to  perfect  the  same. 
No  cause  has  been  shown  in  this  court  why  the 
appellant  should  have  additional  time  in  which  to 
perfect  the  appeal,  as  provided  by  statute,  and  in 
order  to  invoke  the  favor  of  the  court  in  this  respect 
the  statute  must  be  complied  with  by  showing 
good  cause  therefor.  Campbell  v.  Homer  (1895), 
12  Ind.  App.  86,  39  N.  E.  768. 

The  administrator,  so  far  as  the  time  fixed  for 

taking   the   appeal   is   concerned,    is   required    to 

comply  with  the  statute  the  same  as  any  other 

2.  litigant,  except,  however,  he  is  not  required 
to  file  an  appeal  bond.  §2980  Bums  1914, 
§2457  R.  S.  1881.  Chipman  v.  WeUe  (1904),  34 
Ind.  App.  1,  72  N.  E.  172;  Yearley  v.  Sharp 
(1884),  96  Ind.  469;  Mitter  v.  Carmichael  (1884), 
98  Ind.  236;  Simons  v.  Simons  (1891),  129  Ind. 
248,  28  N.  E.  702;  Campbell  v.  Horner,  supra. 
Having  concluded  that  the  matter  in  controversy 
is  connected  with  a  decedent's  estate,  within  the 
contemplation  of  §§2977,  2978,  supra,  and  that 
the  time  for  taking  the  appeal  as  provided  by 
statute  is  binding  upon  the  administrator  the  same 
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as  any  other  litigant,  there  remains  for  considera- 
tion the  fact  as  to  whether,  in  the  light  of  the  statute, 
the  appeal  was  perfected  within  the  time  prescribed. 
Any  person  aggrieved,  as  disclosed  by  the  statute, 
may  appeal,  etc.,  by  filing  an  appeal  bond  within 
thirty  days  after  the  decision  complained  of  is 
made.  If  no  showing  is  made  for  additional  time, 
then  the  bond  must  be  filed  within  the  time  pre- 
scribed and  the  transcript  must  be  filed  within 
ninety  days  from  the  filing  of  the  bond.  Although 
the  administrator  need  not  file  an  appeal  bond 
(while  in  this  cause  he  did),  yet  he  would  have  120 
days  to  perfect  his  appeal  in  this  court.  Simons  v. 
Simons^  supra.  The  motion  for  a  new  trial  having 
been  overruled  on  May  26,  1915,  the  transcript 
should  have  been  filed  within  120  days  therefrom, 
or  on  September  23,  1915.  It  was  not  filed  imtil 
November  19,  1915.  The  appeal  must  be  dis- 
missed. Vail  V.  Page  (1910),  175  Ind.  126,  93 
N.  E.  705. 

The  motion  to  dismiss  the  appeal  is  sustained, 
and  cause  dismissed. 

NoTB.— Reported  in  111  N.  B.  810. 


Indiana  Life  Endowment  Compant  v.  Carnithan. 

[No.  8,467.    Filed  October  15,  1915.     Rehearing  denied  April  21, 

1916.    Transfer  denied  June  28,  1916.] 

1.  Appeal. — Harmless  Error, — Ruling  on  Pleadings. — Error,  if 
any,  predicated  on  the  action  of  the  trial  court  in  overruling  a 
motion  to  require  plaintiff  to  elect  to  go  to  trial  upon  either  the 
first  and  third  paragraphs  of  his  complaint,  or  upon  the  second 
paragraph,  was  rendered  harmless  by  plaintiff's  dismissal  of  the 
first  and  second  paragraphs  of  his  complaint  before  the  sub- 
mission of  the  case  to  the  jury.    p.  574. 

2.  Appeal. — Review. — Errors  Assignable  on  Appeal, — When 
Waived.—StattUe.^JJnder  j§344,  348  Buma  1914,  Acts  1911  p. 
415,  providing  that,  if  the  objection  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  is  not  taken 
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by  an9wer  or  demurrer^  such  objection  shall  be  deemed  to  have 
been  waived,  the  question  of  the  sufficiency  of  the  complaint  to 
state  a  cause  of  action  cannot  be  raised  for  t)ie  first  time  on  appeal. 
p.  574. 

3.  Appeal. — Renew, —  Verdict. — Evidence, — Sufficiency , — In  deter- 
mining, on  apx)eal»  the  sufficiency  of  the  evidence  to  support 
a  general  verdict  for  the  plaintiff,  the  court  must  look  to  the 
evidence  most  favorable  to  him.    p.  576.  j 

4.  Contracts. — Anticipatory  Breach. — Actions. — ^Where  a  party  to 
a  contract  containing  mutual  and  interdei)endent  conditions 
and  obligations  disables  himself  from  performing,  or  prevents 
the  other  party  from  performing,  or,  before  the  time  of  performance 
arrives,  repudiates  the  contract  and  refuses  to  be  bound  thereby, 
communicating  such  repudiation  to  the  other  party,  the  latter 
is  not  only  excused  from  further  performance  on  his  part,  but 
may,  at  his  option,  treat  the  contract  as  terminated  for  all  purposes 
of  performance  and  maintain  an  action  at  once  for  all  damages 
occasioned  by  such  repudiation,  without  awaiting  the  time  fixed 
by  the  contract  for  performance,    p.  577. 

6.  Contracts. — Anticipatory  Breach. — Actions. — Where  an  action 
for  damages  is  predicated  on  a  repudiation  of  a  contract,  such 
repudiation  must  be  positive  and  absolute  and  unconditional  in 
order  that  it  may  be  treated  as  an  anticipatory  breach  of  such 
contract,     p.  578.     ' 

6.  Insurance. — Anticipatory  Breach. — Actions, — Damages. — ^Where 
an  insurer  repudiates  its  contract  and  denies  liability  thereunder 
and  refuses  to  receive  premiums,  the  assured  may  elect  either  to 
consider  the  policy  at  an  end  and  recover  the  equitable  and  just 
value  thereof,  or  he  may  institute  proceedings  to  have  the  policy 
adjudged  to  be  in  force  in  which  case  the  question  of  forfeiture  may 
be  determined,  or  he  may  tender  the  premiums  and,  if  acceptance 
is  refused,  wait  until  the  policy  becomes  payable  and  then  test  the 
forfeiture  in  a  proper  action  on  the  policy,    p.  679. 

7.  Insurance. — Repudiation  of  Contract  by  Insurer. — Actions  by 
Assured. — Where  an  insurer  repudiates  its  contract,  refuses  to 
accept  premiums  thereon  and  denies  liability,  the  assured  cannot 
treat  his  policy  as  in  force  and  effect  and  still  preserve  his  right  to 
sue  for  damages  for  its  breach,    p.  579. 

8.  Insurance. — Anticipatory  Breach. — Sufficiency  of  Evidence. — In 
an  action  for  damages  predicated  on  an  insurer's  alleged  repudia- 
tion of  its  policy  of  insurance  contracting  to  pay  a  death  and  a 
total  disability  benefit,  the  evidence  is  insufficient  to  show  the  in- 
surer's repudiation  of  the  contract  where  there  is  an  admission  by 
the  assured  that  the  defendant  insurance  company  did  not  con- 
trovert its  liability  imderits  policy  for  permanent  disability  exist- 
ing at  the  time  it  refused  to  accept  further  premiums,    p.  580. 
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9.  Inbubancb. — Entire  or  Seoerable  Contract. — ^A  mutual  life  and 
disability  policy  of  insuranoe,  providing  both  a  death  and  a  total 
disability  benefit,  is  not  a  severable  contract  where  one  premium 
is  the  consideration  for  both  liabilities,    p.  581. 

10.  Estoppel. — Claim  under  Contract, — Election. — ^Where,  in  an 
action  based  on  a  breach  of  a  contract  of  insurance  by  the  insurer, 
it  appears  that  the  plaintiff,  after  an  alleged  repudiation  of  the 
policy  by  the  defendant  company,  elected  to  still  treat  the  contract 
as  in  force  for  the  recovery  of  benefits  thereunder,  he  thus  kept 
such  contract  alive  for  all  purposes  both  for  himself  and  for  the 
insurer  and  he  estopped  himself  from  afterwards  predicating  a 
suit  thereon  for  damages  for  its  alleged  repudiation,    pp.583, 686. 

1 1.  Appeal. — Verdict, — Evidence. — Sufficiency, — ^Where,  in  an  action 
for  damages  predicated  on  an  alleged  repudiation  of  a  contract 
of  insurance  by  the  insurer,  the  evidence  shows  that  the  assured, 
the  plaintiff  below,  elected,  at  the  time  of  such  alleged  repudiation, 
to  treat  the  contract  as  still  in  force  for  the  recovery  of  benefits 
thereunder,  a  verdict  for  the  plaintiff  is  not  sustained  by  sufficient 
evidence,     p.  585 

From  Vanderburgh  Circuit  Court;  W.  M.  Blakey, 
Judge. 

Action  by  Charles  T.  Camithan  against  the 
Indiana  Life  Endowment  Company.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.  Re- 
versed. 

William  D.  Hardy,  for  appellant. 
George  K.  Denton, and  William ,P.  Miedreich,  for 
appellee. 

• 

HoTTBL,  J. — On  January  19,  1912,  appellee 
filed  in  the  court  below  his  complaint  in  two  para- 
graphs against  appellant  and  Thomas  H.  Eark- 
bride. 

The  first  paragraph,  after*  alleging  that  appellant 
was  duly  organized  and  incorporated  as  a  mutual 
life  and  disability  insiurance  company  on  the  assess- 
ment plan,  under  chapter  CXCV  of  the  Acts  of 
1897  (Acts  1897  p.  318,  §§4739-4764  Bums  1908), 
engaged  in  the  business  of  insuring  the  lives  of 
its  members  and  policy  holders,  and  also  in  insuring 
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them  against  disability,  proceeds  in  substance  as 
follows:  That  on  May  19,  1910,  appellant  ex- 
ecuted and  delivered  to  appellee  a  policy  of  in- 
surance whereby,  in  consideration  of  one  dollar  and 
a  monthly  premium  of  one  dollar,  payable  on  the 
first  day  of  each  calendar  month .  thereafter,  it 
agreed  to  pay  the  beneficiary  therein  named, 
immediately  upon  receipt  of  proofs  of  the  death  of 
appellee,  $100  for  fimeral  and  other  emergency 
expenses,  and  thereafter  to  pay  to  said  beneficiary 
$12  monthly  on  the  last  day  of  each  calendar  month 
during  his  life,  beginning  on  the  last  day  of  the 
calendar  month  next  succeeding  the  death  of 
appellee,  not  to  exceed  the  total  sum  of  $3,000; 
that  by  such  policy  appellant  also  agreed  that,  if 
appellee  should  by  reason  of  pulmonary  tuber- 
culosis become  totally  and  permanently  disabled 
from  performing,  managing  and  directing  any  kind 
•f  service  or  labor  or  other  business  upon  which 
he  might  depend  for  a  livelihood,  it  would,  upon 
receipt  of  proofs  thereof,  pay  the  monthly  benefits 
of  $12  to  appellee  during  the  remainder  of  his  life, 
not  to  exceed  $3,000;  that  appellee  performed  all 
the  conditions  of  the  contract  on  his  part  to  be  per- 
formed prior  to  February  1,  1911,  at  which  time 
appellant  repudiated  said  contract  and  refused  to 
accept  any  further  payment  of  premiums  thereon 
and  notified  appellee  that  it  would  not  do  so,  unless 
within  three  months  from  such  date  appellee  would 
furnish  it  a  certificate  of  his  good  health,  and  that, 
in  case  of  his  failure  to  furnish  such  certificate 
within  said  period,  appellant  would  thereafter  treat 
his  contract  of  insurance  as  null  and  void;  that 
appellee  could  not  furnish  such  certificate  because 
he  was  then  suffering  from,  and  afflicted  with,  tuber^ 
culosis,  which  fact  appellant  well  knew  at  the  time 
it  refused  to  accept  said  premium  and  required  of 
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appellee  that  he  fximish  such  certificate;  that  it 
was  solely  because  of  appellee's  said  condition  of 
health  that  appellant  repudiated  its  said  contract 
of  insurance  and  refused  to  accept  furth^  premiums 
thereunder;  that  appellee  has  been  damaged  by 
appellant's  repudiation  of  such  contract  in  the  sum 
of  $5,000,  etc. 

The  second  paragraph  of  the  complaint  differs 
from  the  first  in  that  it  seeks  to  recover  upon  the 
policy  of  insurance  under  the  clause  thereof  here- 
inafter set  out.  This  paragraph  contains  the  same 
general  averments  contained  in  the  first  paragraph 
relative  to  appellant's  organization  and  incorpora- 
tion and  the  issuance  of  the  policy  of  insurance, 
and  then  proceeds  in  substance  as  follows:  ''That 
after  the  making  of  said  contract  and  prior 
to  the  30th  day  of  January,  1911,  the  plaintiff 
contracted  pulmonary  tuberculosis,  by  reason  of 
which  he  became  and  was  on  said  30th  day  of  January, 
1911,  and  has  ever  since  continued  to  be,  totally  and 
permanently  disabled  from  performing,  managing 
or  directing  any  kind  of  service  or  labor  or  other 
business  upon  which  lie  might  or  did  depend  for  a 
livelihood.  That  the  plaintiff  had  performed  all 
the  conditions  of  said  policy  and  contract  of  in- 
surance on  his  part  to  be  performed,  and  that 
there  is  due  him  hy  reason  of  said  disability  under 
and  by  virtus  of  the  terms  of  said  policy  the  sum  of 
Twelve  Dollars  ($12)  per  months  from  and  including 
the  month  of  February ,  191 1^  to  the  present  time, 
amounting  to  one  hundred  and  thirty-two  dollars 
{$1S2),  together  with  interest  on  each  of  said  pay- 
ments at  the  rate  of  six  per  cent  per  annum,  from 
the  time  the  same  became  due  and  payable,  and 
that  said  defendant  has  refused  and  still  refuses 
to  pay  said  sum  or  any  part  thereof  and  had  paid 
no  part  thereof,  and  on  the  3rd  day  of  October, 
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1911,  denied  all  liability  tlieref(^,  solely  an  the 
ground  that  plaintiff  did  not  have  pvlmonary  tuber" 
cidosis  and  was  not  totally  and  permanently  dis^ 
abledr     (Our  itaUcs.) 

On  May  6,  1912,  appeDee  filed  a  third  paragraph 
of  complaint,  whieh  contained  subBtantially  all  of 
the  averments  of  the  first  paragraph,  and,  in  addi- 
tion thereto,  all^^ed  in  detail  the  facts  connected 
with  appellee's  failure  to  pay  the  premium  due 
February  1,  1911,  which  avarments  are  in  substance 
as  follows:  AppeDee  was  ready  and  willing  to 
pa^  the  premium  on  said  policy  due  February  1, 
1911,  when  it  became  due;  that  when  he  paid  his 
last  preceding  premium  he  stated  to  Charles  A. 
Hostetter,  the  secretary  and  general  manager  of 
defendant  company,  that  he  was  in  poor  health 
and  might  not  be  able  to  get  to  the  office  when  the 
next  premium  was  due,  and  asked  Mr.  Hostetter 
to  stop  at  his  (appellee's)  residence  and  collect 
said  premium;  that  Mr.  Hostetter  then  promised 
and  agreed  with  appellee  that  he  would  stop  at 
appellee's  residence  and  collect  said  premium.;  that 
on  February  1,  1911,  when  such  premium  fell  due, 
appellee  was  not  able  to  go  to  the  office  of  the 
company  and  pay;  that  he  then  had  the  money  in 
his  possession  and  was  ready  and  willing  to  pay 
such  premium,  but  did  not  take  it  to  appellant's 
office  because  of  his  reliance  ui>on  said  promise 
of  Mr.  Hostetter;  that  Mr.  Hostetter  did  not  call 
for  said  premium,  as  he  had  agreed  to  do,  and 
a  few  da3rs  later,  when  appellee  was  able  to  get 
out,  he  went  to  appellant's  home  office  at  Evans- 
ville,  Indiana,  and  tendered  to  the  said  Hostetter 
the  premium  of  $1,  which  Hostetter  refused  to 
accept,  and  demanded  ten  cents  more  as  a  penalty; 
that  appellee  then  produced  such  additional  sum^ 
and  said  Hostetter  then  stated  to  api)ellee  that  his 
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policy  had  lapsed  and  his  insurahce  had  become  for* 
feited  for  failure  to  pay  said  premium  on  the  day 
when  it  was  due  by  the  terms  of  the  contract,  and 
stated  that  no  more  premiums  would  be  accepted 
thereon,  unless,  etc. 

A  copy  of  the  policy  is  made  an  exhibit  with  each 
paragraph  of  complaint.  The  clause  thereof  on 
which  the  second  paragraph  of  complaint  is  based 
provides  as  follows: 

"If  said  insured  shall  by  reason  of  *  *  * 
pulmonary  tuberculosis  ♦  ♦  ♦  become  totally 
and  permanently  disabled  from  performing, 
managing  or  directing  any  kind  of  service  or 
labor  or  other  business  upon  which  he  might 
depend  for  a  livelihood,  this  Company  "vnll, 
upon  receipt  of  satisfactory  proof  of  such  total 
and  permanent  disability,  pay  the  monthly 
benefits  herein  stipulated  to  the  said  insured, 
such  payments  to  begin  on  the  last  day  of  the 
calendar  month  next  succeeding  that  in  which 
said  claim  shall  be  allowed,  and  to  continue 
during  the  life  of  the  insured,  the  total  so  paid, 
however,  not  to  exceed  the  maximum  amount 
stated  in  this  policy." 

Appellant  filed  an  answer  in  general  denial,  and 
also  an  affirmative  answer  to  the  first  and  third 
paragraphs  of  complaint.  The  affirmative  answer 
admits  the  execution  and  delivery  of  the  policy  of 
insiurance  sued  on,  and  that  such  policy  was  con- 
ditioned as  stated  in  such  paragraph;  but  it  avers 
that,  after  its  alleged  acts  of  repudiation,  appellee 
made  application  for  total  and  permanent  disability 
benefits,  o£fered  proof  thereof,  and  caused  appellant 

to  expend  the  sum  of dollars  in  investigating 

the  facts  as  to  whether  appellee  was  disabled 
within  the  meaning  of  the  policy;  and  imtil  the 
filing  of  this  suit,  and  thereafter,  appellee  demanded 
and  insisted  on  such  policy  being  in  force  and  effect. 
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and  demanded  the  payment  of  disability  benefits 
on  the  ground  that  he  was  disabled,  thereby  elect- 
ing not  to  treat  said  actions  of  appellant  as  a 
repudiation  of  such  contract,  and  thereby  estoppii^ 
himself  from  so  treating  such  acta. 

Issues  were  joined  on  such  answer  by  reply  in 
general  deniaL  Appellant  also  filed  a  motion  to 
require  appellee  to  "elect  to  go  to  trial  upon  either 
the  first  and  third  paragraphs  of  his  complaint, 
or  ui>on  the  second  paragraph,  that  is,  to  proceed 
upon  the  theory  that  the  contract  of  insinrance  was 
in  full  force  and  e£fect  for  all  purposes,  or  upon  the 
theory  that  the  said  defendant  had  repudiated 
and  broken  said  contract."  This  motion  was 
overruled,  but  no  exception  was  reserved  to  such 
ruling,    and,    in   any   event,    was   rendered 

1.  harmless  by  appellee's  dismissal  of  the  first 
and   second    paragraphs   of   his   complaint, 

before  the  case  was  finally  submitted  to  the  jury. 
A  verdict  was  returned  in  favor  of  appellee  for 
$1,000.  A  motion  for  a  new  trial  filed  by  appellant 
was  overruled  and  judgment  rendered  on^the 
verdict. 

Two  errors  are  assigned  and  relied  on  for  reversal. 
The  first  challenges  the  ruling  on  appellant's  motion 
for  new  trial,  and  the  second  challenges  the  suffi- 
ciency of  the  third  paragraph  of  complaint  to  state 
a  cause  of  action.  This  action  was  commenced 
since  the  amendment  of   §§344,  348  Bums 

2.  1908  by  the  act  of  1911  (Acts  1911  p.  415, 
§§344,  348  Bums  1914),  and  hence  no  ques- 
tion is  presented  by  the  second  error  assigned. 
Stiles  V.  Hosier  (1913),  56  Ind.  App.  88,  104  N.  E. 
878.  Appellant  has  expressly  waived  all  the  grounds 
of  its  motion  for  new  trial,  except  Nos.  1,  2,  3,  7, 
10  and  11.     The  first  groimd  challenges  the  verdict 
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of  the  jury  as  not   being  sustained  by  suflBlcient 
evidence,  and  it  will  be  considered  first. 

The  policy  of  insurance  was  read  in  evidence,  and 
contains  the  following  provisions,  among  others, 
viz.: 

"First. — The  person  to  whom  this  policy  is 
issued  shall  pay  to  the  authorized  collector  of 
this  Company,  having  the  receipts  of  the  Sec- 
retary, the  stipulated  premiums  named  in  the 
face  of  this  policy,  on  or  before  the  first  day 
of  the  calendar  month  on  which  the  same  shall 
become  due  *  *  *.  Second. — The  first 
stipulated  premium  provided  in  the  face  of 
this  policy  is  due  and  payable  upon  the  delivery 
of  this  policy,  and  this  policy  will  not  be  in  force 
until  said  first  stipulated  premium  is  paid;  but 
after  the  payment  of  the  first  stipulated  prem- 
ium as  above  provided,  if  the  premiums  have 
not  been  paid  in  advance,  as  provided  above 
and  on  the  face  of  this  policy,  the  CSompany 
will  continue  this  policy  in  full  force  and  effect 
for  a  period  not  to  exceed  three  months  from  the 
time  of  the  first  default'  in  payment,  during 
which  time  the  holder  of  this  policy  may  pay 
up  all  delinquent  dues  herein  by  paying  ten 
cents  extra  for  each  month  in  default  and 
furnishing  a  satisfactory  certificate  of  continued 
good  health  to  the  company.  Third. — But  if 
all  the  premiums,  dues,  assessments  and  penal- 
ties are  not  paid  in  full  and  a  health  certificate 
furnished  as  above  provided  within  three 
months  from  the  time  of  the  first  default  in  the 
payments  on  this  policy,  then  this  policy  shall 
lapse  and  become  null  and  void  and  ipso  facto 
forfeited  without  notice,  and  all  rights  of  the 
insured  or  his  or  her  beneficiaries  herein  named 
shall  cease ;  and  all  payments  made  hereon  shall 
become  forfeited  to  the  Company.  ♦  ♦  ♦ 
Eleventh.  If  the  holder  of  this  policy  shall 
become  totally  and  permanently  disabled,  and 
shall  thereby  receive  the  benefits  as  provided 
herein,  at  the  death  of  such  policy  holder,  all 
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right  or  claims  under  the  terms  of  this  policy, 
whether  of  the  insured  or  of  the  beneficiaries 
herein  named,  shall  eease  and  terminate.  But 
if  the  insured  shall  continue  to  pay  all  pre- 
miums, dues  and  assessments  on  this  policy 
during  said  disability,  then  the  rights  and  in- 
terests of  the  beneficiaries  shall  be  preserved, 
and  after  the  death  of  the  insured  the  bene- 
ficiaries will  receive  the  monthly  benefits  as 
provided  herein,  not  to  exceed,  however,  the 
maximum  amount  named  in  this  policy,  in- 
cluding the  amoimt  drawn  by  the  insured 
during  disability.' 


99 


It  is  conceded  by  appellee  that  he  did  not  pay 
when  duQ  the  premium  which,  by  the  terms  of  his 
policy  just  indicated,  fell  due  February  1,  1911, 
but  appellee  claims  that  his  failure  to  so  pay  was 
induced  by  appellant's  promise,  and  that  appellant 
thereby  waived  the  payment  so  provided.  Upon 
this  question  appellee's  evidence  substantially  8Ui>- 
ports  the  averments  of  his  complaint. 

Appellant,  while  it  introduced  evidence  denying 

said  promise  and  waiver,  recognizes  that  upon  such 

question  this  court  must  look  to  the  evidence  most 

favorable  to  appellee,  and  hence  that  it  will 

3.  be  boimd  by  appellee's  statements  in  re- 
ference thereto,  but  insists,  in  eflPect:  (1) 
That  appellee's  own  statement  does  not  show  a 
repudiation  or  cancellation  of  the  policy  of  insur- 
ance, but,  at  most,  discloses  appellant's  intention 
to  cancel  the  policy  some  time  in  the  future,  im- 
less  appellee  complied  with  certain  conditions,  and 
that  there  is  no  averment  that  such  intent  was  ever, 
in  fact,  executed;  (2)  that  after  appellant's  alleged 
act  of  repudiation  and  breach  of  its  contract  had 
become  known  to  appellee  he  elected  to  continue  the 
contract  in  force  by  demanding  the  benefits  of  the 
clause  thereof  above  set  out,  on  which  he  based  his 
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second  paragraph  of  complaint,  and  thereby 
estopped  himself  from  claiming  damages  on  account 
of  such  repudiation. 

The  questions,  therefore,  which  we  are  required 
to  determine  are:  (1)  Is  the  evidence  in  the  case 
sufficient  to  warrant  the  finding  of  the  jury  that 
appellant  repudiated  or  renoimced  its  contract,  so 
as  to  constitute  an  anticipatory  breach  thereof 
such  as  to  authorize  an  action  for  damages?  (2) 
Assuming  that  appellant  did  so  renounce  its  con- 
tract, does  the  evidence  show  that  such  renuncia- 
tion was  accepted  by  appellee,  and  that  appellee 
thereafter  treated  the  contract  as  rescinded  for  all 
purposes,  except  that  of  predicating  an  action  for 
damages  thereon  on  account  of  its  repudiation? 

The  law  applicable  to  these  questions  seems  to  be 
well  settled.  The  doctrine  that  there  may  be  an 
anticipatory  breach  of  an  executory  contract  re- 
sulting from  an  absolute  refusal  to  perform  is  now 
accepted  and  followed  in  most  jurisdictions;  that 
is  to  say,  where  parties  enter  into  a  contract  em- 
bodying   mutual    and    interdependent    con- 

4.  ditions  and  obligations,  and  one  of  the 
parties  thereto  disables  himself  from  per- 
forming, or  prevents  the  other  party  from  per- 
forming, or  before  the  time  of  performance  arrives 
repudiates  the  contract  and  * 'refuses  to  be  longer 
bound  thereby,  communicating  such  repudiation 
to  the  other  party,  the  latter  party  is  not  only 
excused  from  further  performance  on  his  part, 
but  may,  at  his  option,  treat  the  contract  as  termi- 
nated for  all  purposes  of  performance^  and  maintain 
an  action  at  once  for  damages  occasioned  by  such 
repudiation,  without  awaiting  the  time  fixed  by  the 
contract  for  performance  *  *  *•"  (Our  italics.) 
O'Neill  V.  Supreme  Coundl,  etc.  (1904),  70  N.  J. 
Vol.  62—37 
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Law  410,  57  AtL  463,  1  AniL  Cas.  422,  and  eases 
cited;  Indiana  Life^  ete.^  Co.  y.  Seed  (1913),  54 
Ind.  App.  450,  458,  459,  103  N.  IL  77.  This 
doctrine  has  been  long  announced  and  followed  in 
the  English  courts,  the  leading  case  being  that  of 
Hochster  v.  De  Latour  (1853),  2  El.  &  BL  678, 
22  L.  J.  (Q.  B.)  455.  While  some  of  the  state 
courts,  notably  Massachusetts  (Daniels  v.  Newton 
[1874],  114  Mass.  530,  19  Am.  Rep.  384;  CoUins  v. 
Delaporte  [1874],  115. Mass.  159),  have  refused  to 
follow  this  doctrine,  the  great  weight  of  authority 
in  such  courts  is  in  its  favor  (O'NeiU  v.  Supreme 
Councils  etc.^  supra;  Day  v.  Connecticut,  etc.^  Ins. 
Co.  [1878],  45  Conn.  480,  495,  29  Am.  Rep.  693; 
Mutiud  Reserve,  etc.,  Assn.  v.  Taylor  [1901],  99 
Va.  208,  37  S.  E.  854;  3  EUiott,  Contracts  §§2028, 
2029  and  cases  cited  in  notes),  and  it  also  has  the 
approval  of  the  United  States  Supreme  Court. 
Roehm  v.  Horst  (1899),  178  TJ.  S.  1,  20  Sup.  Ct. 
780, 44  L.  Ed.  053.  In  each  of  these  cases  will  be 
found  a  comprehensive  discussion  of  the  doctrine, 
together  with  a  collection  of  numerous  cases  decided 
by  the  courts  of  different  jurisdictions.  An  ex- 
amination of  these  cases  will  show  that  the  doctrine 
has  been  applied  by  various  state  courts  to  insur- 
ance contracts  similar  to  that  under  consideration, 
and  this  comrt  in  the  case  of  Indiana  Life,  etc.,  Co. 
V.  Reed,  supra,  held  the  doctrine  applicable  where 
a  contract  was  involved  identical  with  the  one  now 
under  consideration.  The  cases  which  approve 
and  follow  the  doctrine,  however,  all  agree  that 
the  repudiation  of  the  contract  relied  on 
5.  must  be  positive  and  absoliUe  and  uncondi- 
tional in  order  that  it  may  be  treated  as  an 
anticipatory  breach  of  such  contract.  Dingley  v. 
Ohr  (1896),  117  U.  S.  490,  502,  503,  6  Sup.  Ct.  850, 
29  L.  Ed.  984,  988;  Indiana  Life,  etc.,  Co.  v.  Reed, 
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supra,  and  cases  cited;  ZiLck  v.   McClure  (1881), 
98  Pa.  541;  1  Beach,  Contracts  §413. 

The  authorities  also  emphasize  the  fact  that  one 
party  to  such  a  contract  may  not  by  himself  rescind 
it,  and  that  a  repudiation  by  him  alone,  although 
absolute  and  suflGlcient  to  justify  the  other  party 
in  treating  it  as  an  anticipatory  breach,  does 
not  necessitate  such  action  by  the  latter  party, 
but  the  latter  party  may  elect  to  stand  upon 
his  contract  and  perform,  or  offer  to  perform, 
all  the  conditions  thereof  required  of  him,  and 
then,  when  the  day  of  performance  arrives, 
proceed  to  enforce  his  contract.  It  seems  that 
in  cases  like    the    one    under  consideration, 

6.  where    an  insmrer    repudiates   its   contract 
and  denies  liability  thereunder,  and  refuses 

to  receive  premiums,  the  policy  holder  may  pursue 
either  of  three  courses,  viz.:  First,  he  may  elect 
to  consider  the  policy  at  an  end  and  recover  the 
equitable  and  just  value  of  the  policy.  Secondly, 
he  may  institute  proceedings  to  have  the  policy 
adjudged  to  be  in  force  in  which  case  the  question 
of  f orfeitiure  may  be  determined.  Thirdly,  he  may 
tender  the  premiums  and  if  acceptance  is  refused 
wait  until  the  policy  by  its  terms  becomes  payable 
and  then  test  the  forfeiture  in  a  proper  action  on 
the  policy:  Day  v.  Connecticut,  etc.,  Ins.  Co., 
supra;  Metropolitan  Life  Ins*  Co.  v.  McCormick 
(1897),  19  Ind.  App.  49,  56,  49  N.  E.  44,  65  Am. 
St.  392,  and  cases  cited.  In  such  cases,  however, 
the  policy  holder  may  not  treat  his  policy 

7.  as   in    force    and    eflfect    and    still    preserve 
his  right  to  sue  for  damages  for  its  breach. 

Upon  this  subject  the  Supreme  Coiurt  of  the  United 
States,  in  the  case  of  Roehm  v.  Horst,  supra,  p.  13, 
quotes  with  approval  the  following  language  of 
Lord  Justice  Bowen: 
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"  *We  have,  therefore,  to  consider  upon  what 
principles  and  under  what  circumstances  it  must 
be  held  that  a  promisee,  who  finds  himself  con- 
fronted with  a  declaration  of  intention  by  the 
promisor  not  to  carry  out  the  contract  when  the 
time  for  performance  arrives,  may  treat  the  con- 
tract as  broken,  and  sue  for  the  breach  thereof. 
It  would  seem  on  principle  that  the  declaration  of 
such  intention  by  the  prondsor  is  not  in  itself  and 
unless  acted  on  by  the  promisee  a  breach  of  the 
contract;  and  that  it  only  becomes  a  breach  when 
it  is  converted  by  force  of  what  follows  it  into  a 
wrongfiil  renimciation  of  the  contract.'  Its  real 
operation  appears  to  be  to  give  the  promisee  the 
right  of  electing  either  to  treat  the  declaration  as 
hrtUum  fulmen  (a  harmless  thunderbolt,  a  noisy  but 
ineffectual  menace;)  and  holding  fast  to  the  con- 
tract, to  widt  tUl  the  time  for  its  performance  has 
arrived,  or  to  act  upon  it,  and  treat  it  as  a  final 
assertion  by  the  promisor  that  he  is  no  longer 
bound  by  the  contract,  and  a  wrongfiil  renuncia- 
tion of  the  contractual  relation  into  which  he  has 
entered.  But  such  declaration  ordy  becomes  a 
wrongful  act  if  the  promisee  elects  to  treat  it  as  such. 
If  he  does  so  electa  it  becomes  a  breach  of  contract^ 
and  he  can  recover  upon  it  as  stu:h.*  "  (Our  italics.) 

Going  back  to  the  first  question  suggested,  we 

inquire  whether  the  evidence  shows  a  repudiation 

by  appellant  of  the  contract  of  insurance  within 

the  meaning  of  the  law  as  expressed  in  the  cases 

cited.        Appellee's  own  evidence  and  ad- 

8.  missions  in  his  brief,  we  think,  necessitate 
a  negative  answer  to  this  question.  ni>on 
this  subject  appellee,  in  his  brief,  in  answering 
appellant's  argument  on  election  of  remedies,  in 
attempting  to  show  that  there  was  no  inconsistency 
between  his  effort  to  collect  under  the  disability 
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clause  hereinbefore  set  out  for  permanent  disability 
resulting  from  pulmonary  tuberculosis  contracted 
before  tbe  alleged  repudiation,  and  his  final  re- 
covery of  damages  for  repudiation  of  such  contract, 
says:  ^^But  there  was  another  phase  to  this  case. 
The  company  admitted  the  policy  wa^  in  full  force 
and  effect  up  to  the  first  day  of  February.  Therefore, 
if  the  member  became  disabled  within  the  terms  of 
the  contract  prior  to  that  date,  he  was  entitled  to 
the  sum  of  $12  per  month  during  the  continuance  of 
such  disability^  and  aboui  this  there  was  no  con^ 
controversy  vnth  the  appellant.^ ^  (Our  italics.)  It 
appears,  therefore,  from  appellee's  own  admission, 
that  appellant  never  controverted  the  fact  of  its 
liability  imder  its  policy  for  any  permanent  dis- 
ability resulting  from  pulmonary  tuberculosis  ex- 
isting at  the  time  of  its  refusal  to  accept  further 
premiums.  All  appellant  did,  in  effect,  was  to 
say  to  appellee  that,  because  of  his  failure  to  pay 
his  premium  due  February  1,  1911,  it  would  re- 
ceive no  more  premiums;  that  for  .such  failure  he 
had  forfeited  his  right  to  keep  his  policy  alive  for 
the  incurrence  of  future  liability,  unless,  within 
the  time  specified  in  his  policy,  to  wit,  three  months 
from  February  1,  1911,  he  furnished  appellant  a 
certificate  of  good  health  as  required  by  his  policy; 
that  in  case  of  his  failure  to  furnish  such  certificate 
within  the  time  specified  his  policy  would  then  be 
canceled.  While  the  contract  of  insurance  herein 
involved    provided    for    a    liability    against 

9;  appellant  resulting  from  either  death  or 
disability,  the  consideration  for  both  of  such 
liabilities  was  one  and  the  same  premium,  and  hence 
such  contract  was  not  severable. 

The  third  paragraph  of  the  complaint  proceeds 
upon  the  theory  of  a  repudiation  of  the  contract 
in  toto,  and  it  was  upon  such  theory  that  the  case 
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was  tried  and  the  judgment  below  rendered.  Ap- 
pellee's admission  just  set  out  shows  that  there 
was  not  such  a  repudiation.  Giving  to  such 
admission  the  interpretation  most  favorable  to 
appellee's  contention,  the  very  most  that  it  can  be 
said  to  show  is  that  appellant's  acts  and  conduct 
were  such  as  to  have  justified  appellee  in  treating 
them  as  a  repudiation  of  the  contract  if  he  had  so 
elected.  By  this  statement  we  do  not  mean  to  be 
understood  as  sayii^  that  appellee  would,  in  fact, 
have  been  justified  in  electing  to  so  treat  appellant's 
acts  and  conduct.  "Whether,  under  the  law  as 
herein  announced,  appellee  would  have  been  so 
justified,  is  not  of  controlling  influence,  in  view  of 
the  other  admitted  facts  in  the  case,  and  hence  such 
question  need  not  be  and  is  not  decided.  This 
is  so  because  appellee  did  not  so  treat  said  acts  and 
conduct,  but,  on  the  contrary,  he  elected  to  treat 
said  contract  of  insurance  as  still  alive  and  sub- 
sisting for  the  purpose  of  enforcing  the  provision 
thereof  which  gave  to  him  benefits  on  account  of 
permanent  disability  resulting  from  pulmonary 
tuberculosis  claimed  to  have  been  contracted  be- 
fore and  existing  at  the  time  of  such  alleged  re- 
pudiation. Upon  this  subject  appellee  in  his  brief, 
in  connection  with  his  statement  above  set  out, 
further  says:  The  appellee  ''contended  that  he 
became  so  disabled  in  the  month  of  January, 
and  in  order  to  protect  his  rights  under  this  con- 
dition it  was  necessary  for  him,  as  required  by  the 
terms  of  the  contract,  to  make  proof  of  such  dis- 
ability, and  this  he  did.  ♦  *  ♦  Regardless  of 
whether  there  was  a  repudiation  of  the  contract 
or  not,  the  plaintiff  was  entitled  to  recover  if  dis- 
abled prior  to  the  first  day  of  February.  The 
second  paragraph  of  the  complaint  was  based  upon 
this    theory.     Indeed,    as    attorneys    for    appellee 
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we  would  have  been  neglectful  of  our  duty  if  we 
had  not  given  the  notices  required  by  the  contract 
in  order  to  protect  our  client  on  this  phase  of  the 
controversy.  The  appellant  might  have  sustained 
its  contention  that  there  was  no  repudiation  of  the 
contract,  in  which  event,  the  member  although 
entitled  to  recover  for  disability  beginning  prior 
thereto,  might  have  lost  his  right  by  failure  to  make 
the  proofs  required  by  his  contract." 

It  is  therefore  admitted  that  after  the  alleged 
repudiation  of  his  contract  appellee,  instead  of 
treating  the  contract  as  rescinded  and  ended  except 

for  the  purposes  of  a  recovery  of  damages 
10.    on  accoimt  of  such  repudiation,  elected  to 

still  treat  the  contract  in  force  for  recovery 
of  benefits  thereunder;  in  other  words,  appellee  was 
trying  to  hold  to  two  inconsistent  remedies, 
viz.:  he  was  trying  to  keep  the  contract  alive  in 
order  that  he  might  enforce  one  of  its  provisions 
and  at  the  same  time  treat  it  as  canceled  for  all 
purposes  except  for  the  piu'pose  of  predicating 
damages  for  a  repudiation  thereof.  Appellee  by 
thus  electing  to  keep  such  contract  alive  for  his 
own  benefit  kept  it  alive  for  all  purposes,  both  for 
himself  and  for  appellant,  and  estopped  himself 
from  afterwards  predicating  a  suit  thereon  for  the 
alleged  repudiation.  Upon  this  subject  the  court, 
in  the  case  of  Day  v.  ConnecticiUj  etc.,  Ins*  Co., 
supra,  said:  **In  Howland  v.  Continental  Life  Ins.  Co., 
121  Mass.  499,  the  premium  fell  due  on  Sunday, 
and  payment  was  tendered  on  Monday  and  re- 
fused. A  suit  was  brought  eleven  months  after- 
wards, with  no  previous  notice  to  the  company  that 
the  plaintiff  elected  to  abandon  the  policy.  The 
court  held  that  the  suit  could  not  be  maintained, 
on  the  ground  that  the  election  was  not  within  a 
reasonable  time.  "In  McAllister  v.  The  New  Eng- 
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land  Mviual  Life  Insurance  Co.^  101  Mass.  558, 
the  insured  refused  to  pay  a  premium  note,  and 
declared  that  'he  would  not  have  anything  more  to 
do  with  the  insurers  and  abandoned  the  whole 
thing';  but  he  retained  the  policy  and  the  insurers 
retained  the  note,  nor  did  it  appear  that  they  con- 
sented to  the  abandonment.  It  was  held  that  the 
policy  remained  in  force.  These  authorities  show, 
and  that  alone  is  the  purpose  for  which  we  cite 
them,  that  in  order  to  terminate  the  policy  in  such 
cases  the  concurrence  of  both  parties  is  necessary.'' 
Again  in  the  case  of  Bernstein  v.  Meech  (1891),  130 
N.  Y.  354,  358,  29  N.  E.  255,  256,  the  court,  in 
discussing  the  same  question,  said:  ''It  is  urged 
that  the  plaintiff's  letter  to  the  defendants'  must 
be  treated  as  a  refusal  to  perform  and  as  a  breach 
of  the  contract  on  his  part,  which  relieved  them 
from  its  obligation,  and  afforded  to  the  defendants 
a  right  of  action.  It  is  true  that  when  one  of 
the  parties  to  an  executory  contract  has  renounced 
it,  the  other  party  to  it  may  act  upon  the 
assumption  of  such  a  breach  before  the  time 
for  performance  arrives.  {WindmuUet  v.  Pope^  107 
N.  Y.  674)     ♦     *    ♦  . 

"But  whatever  view  may  have  been  taken  of 
the  right  of  the  defendants  to  treat  the  contract 
for  the  purposes  of  its  performance  as  at  an  end  and 
to  act  upon  that  assumption  when  they  received 
the  plaintiff's  letter,  they  disposed  of  that  question 
by  their  letter  to  him.  By  this  it  appeared  that  the 
defendants  elected  to  keep  the  contract  in  force  for 
the  purposes  for  which  it  was  made.  This  operated 
alike  upon  the  rights  of  both  parties,  and  the 
plaintiff  was  justified  in  so  understanding  it.  In 
that  view  the  contract  was  kept  alive  until  the  time 
arrived  for  performance,  and  the  obligations  of  the 
defendants  no  less  than  those  of  the  plaintiff  for 
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that  purpose  remained  effectual.  (Johnstone  v. 
MiUing,  L.  R.  [16  Q.  B.  D.]  460;  Frost  v.  Knight, 
L.  R.  [7  Exch.]  Ill;  Zuck  v.  McClure,  98  Penn.  St. 
641.)** 

If  the  only  evidence  of  appellee's  election  to  treat 
his  contract  as  in  force  was  that  of  the  filing  of  his 
second  paragraph  of  complaint  herein,  the  later 
dismissal  of  such  paragraph  nught  have  some  con- 
trolling influence  and  render  the  authorities  cited 
by  him  applicable.  Upon  this  question  we  need 
not  and  do  not  express  any  opinion,  because  ap- 
pellee, by  his  acts  and  conduct  herein  indicated, 
at  the  time  of  the  alleged  repudiation  and  before 
the  bringing  of  his  suit,  settled  the  question  of  such 
election  and  estopped  himself  from  afterwards 
electing  to  rescind  such  contract  and  to  sue  for 
damages  thereon. 

We  are  therefore  of  the  opinion  that  the  decision 
of  the  trial  court  is  not  sustained  by  sufficient 
evidence ;  and  hence  that  such  court  erred  in 
11.  overriding  the  motion  for  a  new  trial.  Be- 
fore concluding  this  opinion,  we  deem  it 
proper  to  say  that,  if  appellee's  acts  and  conduct 
at  the  time  of  and  after  the  alleged  repudiation  had 
shown  that  he  was  merely  claiming  and  insisting 
on  his  right  to  recover  as  damages  the  value  of  the 
benefits  provided  by  the  disability  clause  of  his 
contract  on  account  of  the  repudiation  of  such 
contract,  instead  of  showing  an  intention  to  treat 
such  contract  as  still  in  force  and  an  effort  to  prove 
his  claim  imder  the  provisions  thereof,  an  entirely 
different  question  would  be  presented  for  our 
determination.  What  we  have  said  is  intended  to 
be  limited  in  its  application  to  the  contract  in  suit 
and  to  the  facts  of  this  case  as  presented  by  the 
issues  and  evidence.  As  to  what  rule  of  law  would 
be  applicable  in  a  case  involving  a  contract  of  in- 
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surance  containing  two  separate,  independent,  and 
severable  provisions  of  liability,  with  a  complaint 
in  two  paragraphs,  one  predicated  on,  and  seeking 
to  recover  on,  one  provision  of  the  policy,  and  the 
other  paragraph  predicated  on,  and  seeking  to  re- 
cover because  of  a  repudiation  of,  the  other  pro- 
vision of  such  policy,  we  express  no  opinion,  because 
no  such  question  is  presented  by  the  pleadings  in 
this  case,  and  hence  need  not  be  and  is  not  decided. 

As  before  stated,  the  third  paragraph  of  com- 
plaint on  which  the  judgment  herein  is  based  is  an 
action  for  damages  for  repudiation  of  the  contract, 
and  the  case  proceeded  to  trial  and  was  in 

10.    fact  tried  on  such  theory;  and  appellee  by 

his   acts   and  conduct  in   electing   to   treat 

the  policy  in  force  and  to  recover  monthly  benefits 

under  its  provisions,  as  before  indicated,  estopped 

himself  from  treating  the  contract  as    rescinded. 

Other  questions  are  presented  by  this  appeal,  but, 
if  our  view  of  the  case  herein  indicated  be  correct, 
such  questions  are  not  of  controlling  importance 
and  hence  need  not  be  decided.  The  judgment  is 
reversed  with  instructions  to  the  trial  court  to 
sustain  appellant's  motion  for  a  new  trial  and  for 
such  other  proceedings  as  may  be  consistent  with 
this  opinion. 

Note. — Reported  in  109  N.  E.  851.  Remedy  of  beneficiary  on 
repudiation  of  contract  by  insurer,  14  L.  R.  A.  (N.  S.)  1111,  note. 
See  under  (6)  29  Cyc  213. 


Martin  v.  Shoub. 

[No.  9,051.    Filed  June  29,  1916.] 

1.  Sales. — Warranties. — Representations. — ^Antecedent  representa- 
tions made  by  the  vendor  as  an  inducement  to  the  buyer,  but 
forming  no  part  of  the  oontract  when  concluded,  are  not  war- 
ranties,   p.  590. 

2.  Sales. — Warranties, — Representations. — ^A  representation  is  an 
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antecedent  statement  which  is  made  to  induce  one  to  enter  into  a 
contract,  but  which  is  not  an  element  thereof,  its  purpose  being 
accomplished  when  the  contract  is  made;  whereas  a  warranty  is, 
by  the  intention  and  agreement  of  the  parties,  a  term  of  the  con- 
tract,   p.  590. 

3.  Fraud. — Fratididenl  Representations. — "TForrani." — In  an  action 
for  damages  for  fraudulent  representations  inducing  the  purchase 
of  a  spavined  stallion,  the  character  and  nature  of  the  language 
used  by  the  vendor  in  statements  as  to  the  soundness  of  the  horse 
made  prior  to  the  sale  showed  that  such  statements  were  mis- 
representations and  were  not  intended  as  warranties;  and,  although 
the  word  "'warrant*'  occurred  in  some  of  the  statements,  it  was 
used  in  its  coUoquial  sense,  meaning  to  assure  or  to  affirm  con- 
fidently,   p.  591. 

4.  Fraxtd. — Fraudvlent  Representations. — Liability. — Where  a  ven- 
dor of  personal  property  induces  one  who  relies  on  his  statements 
to  purchase  personal  property  by  knowingly  Tna.lring  false  and 
fraudulent  representations  as  to  the  quality  of  the  goods  sold, 
such  vendor  is  not  relieved  from  liability  for  his  fraud  by  the 
mere  fact  that  the  sale  is  evidenced  by  a  contract  expressly  omitting 
warranties,    p.  591. 

6.  Fraud. — Remedies  of  Buyer, — Action  for  Breach  of  Warranty. — 
Action  for  Fraud. — If  misrepresentation,  in  inducing  a  sale  of 
X>ersonal  proi>erty,  is  accompanied  by  fraudulent  intent  to  deceive, 
it  may  support  an  action  for  fraud,  although  an  action  in  tort  for 
breach  of  warranty  would  lie.    p.  591. 

6.  Fraud. — Remedies  of  Buyer. — Action  for  Breach  of  Warranty, — 
Action  for  Fraud. — ^An  action  for  fraud  and  an  action  in  tort  for 
breach  of  warranty,  based  on  the  Samef acts,  will  not  lie  at  the  same 
time.    p.  692. 

7.  Appeal. — Verdict. — Evidence. — Sufficiency. — In  an  action  for 
damages  sustained  by  reason  of  a  vendor's  fraudulent  representfr- 
tiona  whereby  a  vendee  was  induced  to  purchase  a  spavined 
stallion,  the  evidence  is  sufficient  to  sustain  a  verdict  for  the 
plaintiff  where  it  shows  that  the  vendor  knowingly  made  false 
and  fraudulent  representations  that  the  stallion  involved  was  Bound 
in  every  way  at  the  time  of  the  sale;  whereas  it  was  in  fact  spavined 
and  worthless  for  breeding  purposes,  and  that  the  vendee  was  in- 
duced to  make  the  purchase  by  reason  of  such  fraudulent  repre- 
sentations,   p.  592. 

From  DeKalb  Circuit  Court;  Frank  M.  Powers^ 
Judge. 

Action  by  Peter  Shoub  against  Wells  R.  Martin. 
From  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.    Affirmed. 
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Fred  R.  Freeman,  C.  8.  Smith  and  P.  V.  Hoffman, 
for  appellant. 

William  P.  Endicott  and  Edgar  W.  Atkinson,  for 
appellee. 

Ibach,  J. — This  was  an  action  for  damages  sus- 
tained by  reason  of  fraudulent  representations  of 

m 

appellant  which  induced  appellee  to  purchase  a 
stallion  from  him.  A  verdict  in  favor  of  appellee 
for  $900  was  returned.  The  errors  assigned  mostly 
turn  upon  the  one  question  whether  there  was 
sufficient  evidence  upon  which  to  predicate  a 
verdict  of  fraud.  This  question  is  presented  in 
various  ways,  under  assignment  of  error  in  over- 
ruling appellant's  motion  for  new  trial,  among  the 
grounds  of  which  were  the  overruling  of  a  motion 
to  direct  a  verdict  for  defendant,  the  giving  of 
certain  instructions  based  on  the  theory  that  there 
was  evidence  to  show  fraud,  the  refusal  to  give 
other  instructions  on  the  theory  that  the  evidence 
was  insufficient  for  that  purpose,  and  the  in- 
sufficiency of  the  evidence  to  support  the  verdict. 
Error  is  also  assigned  in  the  court's  overruling 
appellant's  motion  for  judgment  on  the  answers  to 
interrogatories  returned  by  the  jury. 

It  appears  from  the  evidence  that  appellant  came 
to  appellee  and  proposed  to  sell  to  him  the  stallion 
in  question;  that  appellee  was  at  first  not  disposed 
to  buy  the  horse,  but  later  agreed  to  trade  some 
machinery  for  him.  The  parties  had  two  conversa- 
tions prior  to  the  consummation  of  the  sale.  Ap- 
pellant said  that  the  horse  was  soimd  and  all  right; 
that  he  had  to  be  so;  that  appellant  could  not  sell 
high  priced  horses  imless  they  were  all  right;  that 
he  had  to  be  honest  to  sell  them;  that  he  warranted 
the  horse  to  be  sound  and  all  right;  that  if  he  sold 
the  horse  to  appellee,  he  would  have  to  be  honest 
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and  straight  with  him.  Appellee  stated  that  he 
relied  on  these  statements,  and  had  expected  to  get 
a  warranty  with  the  horse.  The  sale  was  con- 
summated by  the  following  written  contract,  which 
was  dictated  by  appellant  in  appellee^s  presence,* 
and  was  signed  by  both  parties: 

"This  article  witnesseth  that,  whereas,  I, 
Mr.  W.  R.  Martin,  have  this  day  sold  to  one  Mr, 
Peter  Schoub,  one  certain  stallion  known  as 
Brisko,  Percheron,  No.  40201,  and  said  horse 
is  to  be  transferred  to  Mr.  Bchoub  with  a  good 
title,  free  and  clear  from  all  incumbrances,  and 
I  have  taken  in  exchange  for  the  same  one  cer- 
tain Avery  separator,  and  one  Birdsell  No.  6 
clover  huller,  and  one  Bumely  Traction  engine, 
belts  and  aU  other  attachments  complete,  ready 
for  thresher,  also  one  twelve  horse  power 
gasoline  mule  engine,  nearly  new,  purchased 
one  year  ago,  and  buzz  saw  and  all  attachments 
complete:  Mr.  Schoub  agrees  to  deliver  the 
buzz  saw,  etc.     *     *     ♦ 

'"This  ifl  the  only  contract  made  by  us  and  is 
not  to  be  changed  or  varied  by  any  promises  or 
representations  by  ourselves  or  other  people." 

After  the  sale,  it  wad  found  that  the  stallion  had 
bone  spavin,  and  was  on  that  account  worthless  for 
breeding  purposes.  There  was  evidence  to  show 
that  he  was  spavined  at  the  time  of  the  sale.  The 
evidence  was  also  such  that  the  jury  might  infer 
either  that  appellant  knew  of  the  spavin  at  the 
time  of  the  sale,  or  was  chargeable  with  knowledge 
in  the  exercise  of  reasonable  care.  Wheatcraft  v. 
Myers  (1914),  57  Ind.  App.  371,  377,  107  N.  E.  81. 
Appellee  at  the  time  he  saw  the  horse  before  the 
sale  noticed  that  he  was  lame,  but  he  also  noticed 
a  slight  sore  on  his  foot,  and  appellant  told  him 
that  the  horse  hurt  his  foot  in  the  car,  and  this 
occasioned  the  lameness.  There  is  testimony  that 
the  men  holding  the  horse  kept  moving  him  about 
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SO  that  appellee  could  not  see  the  leg  which  was 
spavined.  It  was  shown  that  a  veterinary  found 
indications  of  spavin  before  the  sale,  and  told  the 
men  handling  the  horse  not  to  show  him  on  the 
pavement,  but  to  keep  him  on  soft  ground.  The 
value  of  the  horse  if  soxmd  was  shown  to  be  at  least 
$1,100  or  $1,200;  with  the  spavin  (in  view  of  the 
statute  of  this  State  which  prevents  the  advertising 
of  such  a  horse  as  a  stallion  without  giving  notice 
of  such  defect,  §3299n  et  seq.  Bums  1914,  Acts 
1913  p.  48,  and  which  renders  a  spavined  stallion 
worthless  for  breeding  purposes)  the  horse  was 
worth  no  more  than  $150. 

Appellant  contends  very  earnestly  that  the 
evidence  as  to  any  statements  made  by  him  shows 
warranties,  not  representations  ;that  these  warranties 
were  merged  in  the  written  contract,  and  therefore 
could  not  be  sued  on  as  warranties,  and,  because 
intended  as  warranties,  could  not  constitute  fraud- 
ulent representations.  We  do  not  agree  with  these 
contentions.  "Antecedent  representations  made  by 
the  vendor  as  an  inducement  tothe  buyer, 

1.  but  forming  no  part  of  the  contract  when 
concluded,  are  not  warranties/*     Benjamin, 

Sales  §610;  Hopkins  v.  Tanqueray  (1854),  15  C.  B. 
130,80 Eng.C.  L.  129.    "Representation is  an 

2.  antecedent    statement    which    is    made    to 
induce  the  entering  into  the  contract,  but 

which  is  not  a  term  in  or  element  of  that  contract. 
Its  purpose  is  accomplished  when  the  contract 
is  made.  Warranty,  on  the  other  hand,  is  by  the 
intention  and  agreement  of  the  parties,  a  term  in, 
a  part  of,  or  an  incident  to,  that  contract,  and  cannot 
exist  without  it.''  Mechem,  Sales  §1224.  In  this 
state  it  seems  that  intention  is  necessary  to  a 
warranty.  Jones  v.  Quick  (1867),  28  Ind.  126; 
Smith  V.  Borden  (1902),   160  Ind.  223,  66  N.  E, 
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681;  Bowman  v.  Clemmer  (1875),  50  Ind-  10; 
House  V.  Fort  (1837),  4  Blackf.  293, 

In  the  present  case  tlie  evidence  is  sucli  that  it 

may  be  said  that  the  language  used  by  appellant 

was  not  intended  as  a  warranty  in  the  strict  legal 

sense  of  the  word.    Appellant  made  state* 

3.  ments  as  to  the  soimdness  of  the  horse  in 
which  he  did  not  use  the  word  'Varrant.'* 

In  some  statements  he  used  the  word  'Varrant''; 
but  one  meaning  of  that  word  is  ''to  assure,  to  afi&rm 
confidently,''  and  it  is  often  used  colloquially  in  this 
sense.  That  there  was  no  intention  to  warrant  the 
horse  may  be  inferred  from  the  written  contract 
which  expressly  omitted  warranties.  What  aj)- 
pellant  said  as  to  the  condition  of  the  horse  was  such 
as  to  induce  appellee  to  believe  that  he  was  sound 
and  ail  right,  and  therefore  to  purchase  him.  If 
appellant  made  statements  as  to  the  horse's 

4.  condition   which   he   knew   or   should   have 
known  were  false,  and  thus  induced  appellee 

to  piurchase  him,  relying  on  such  statements,  the 
effect  of  such  fraud  can  not  be  overcome  merely  by 
a  contract  expressly  omitting  warranties.  Because 
the  fraud  was  so  successful  as  to  induce  the  buyer 
to  take  a  contract  without  a  warranty  is  all  the 
more  reason  that  there  should  be  liability  on  the 
fraud.  Case  Threshing  Machine  Co.  v.  Feezer 
(1910),  152  N.  C.  516,  67  S.  E.  1004;  Robinson  & 
Co.  V.  Ligon  (1909),  146  Mo.  App.  634,  124  S.  W. 
590. 

Even  if  the  language  used  was  sufficient  to  con- 
stitute a  warranty,  it  is  well  settled  that  if  mis- 
representation is  accompanied  by  fraudulent  intent 
to  deceive,  it  may  support  a  tort  action  for 

5.  fraud,  although  an  action  in  tort  for  breach 
of  warranty  would  lie.     The  restriction  i^ 
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that  both  actions  will  not  lie  at  the  same  time,  and 
there  is  necessarily  quite  a  difference  in  the 

6.  proof  required  to  make  out  a  case  of  fraud- 
ulent representations  from  that  required  to 

make  out  a  case  of  breach  of  warranty.  Tiedeinan, 
Sales  §180;  1  Parsons,  Contracts  *580;  Page,  Con- 
tracts §61;  Schouler,  Personal  Property  §606;  Hughes 
v.  Funston(lS67), 2SIowek257  iRosev.  Hurley  (1872), 
39  Ind.  77. 

The  evidence  was  sufficient  to  sustain  the  verdict; 

there  was  no  error  in  the  giving  and  the  refusing  of 

instructions;  and  we  do  not  find  the  answers 

7.  to  the  interrogatories  in  irreconcilable  con- 
flict with  the  general  verdict. 

Judgment  affirmed. 

Note. — Reported  in  113  N.  E.  384.  What  amonnts  to  a  breaoh 
of  warranty  as  to  soundness  of  horse,  32  L.  R.  A.  (N.  S.)  182;  102 
Am.  St.  022.    See  under  (5)  20  Cyo  87»  89. 


Staplbs-Hildebband    Co.    V.    Metal   Concbetb 

Chimney  Co.  et  al. 

[No.  9,046.    IHed  May  22, 1916.    Rehearing  denied  June  29,  1916.1 

Municipal  Corporationb. — CarUractar's  Band  to  CUy. — Liability  of 
Guarantor  to  Materialmen. — ^Where  a  oontract  and  bond  far  dty 
work  merely  stipulated  that  the  oontraotor  was  to  **fumiah  and 
deliver  all  the  material,"  the  guarantor  on  the  bond  is  not  liable 
to  a  materialman  for  material  furnished  in  the  absence  of  either  a 
provision  binding  the  contractor  to  pay  a  materialman  for  labor 
or  material,  or  such  language  used  that  without  paying  for  such 
material  the  contract  could  not  be  complied  with. 

Prom  St.  Joseph  Superior  Court;  Vernon  W.  Van 
Fleetj  Judge. 

Action  by  Staples-Hildebrand  Company  against 
the  Metal  Concrete  Chimney  Company  and  another. 
From  a  judgment  for  defendants,  the  plaintiff 
appeals.     Affirmed. 
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Samuel  Pettengill^  Charles  Weidler  and  Orie  Parker^ 
for  appellant. 

G.  A.  Farahaugh  and  Charles  A.  Hagerty^  for 
appellees. 

Ibach,  J. — This  was  an  action  by  appellant 
against  appellees  on  a  bond  given  by  appellee 
Metal  Concrete  Cbimney  Company,  as  principal, 
and  appellee  United  States  Fidelity  and  Guaranty 
Company,  as  surety,  to  the  city  of  South  Bend  to 
secure  the  f aithfiil  performance  and  discharge  of  a 
contract  whereby  the  former  appellee  was  to  con- 
struct a  concrete  suction  well  for  said  city.  The 
only  error  assigned  is  the  sustaining  of  appellees' 
demurrer  to  appellant's  complaint.  It  appears 
from  the  complaint  that  appellant  furnished  ma- 
terials used  in  the  construction  of  the  well  for  which 
it  has  not  been  paid,  and  that  the  appellee  contractor 
is  insolvent.  The  only  question  is  whether  the 
appellee  guaranty  company  is  livable  to  appellant 
on  the  bond  for  the  ^rice  of  the  materials  furnished 
for  and  used  in  the  construction  of  the  well. 

By  the  terms  of  the  contract  with  the  city, 
appellee  contractor  '^covenants  and  agrees  to  fur- 
nish and  deliver  all  the  material  and  to  do  and  per- 
form all  the  work  and  labor  required  to  be  furnished, 
done  and  performed  in  the  construction,  erecting 
and  testing  of  Brick  Concrete  Suction  Well"; 
and  that  it  "shall  indenmify  and  save  harmless 
the  city  from  all  claims  for  labor  performed  and 
materials  furnished,  and  shall  furnish  satisfactory 
evidence  when  called  for,  that  all  persons  that  have 
done  work  or  furnished  material  for  which  the 
city  may  be  liable,  have  been  fully  paid."  The 
city  is  given  the  option,  in  case  of  abandonment  or 
discontinuance  of  the  work,  to  apply  to  the  pay- 
VoL.  62—38 
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ment  of  labor  any  money  due  to  the  contractor  for 
work  done  prior  to  tlie  abandonment,  and  also  has  the 
right  to  retain  from  money  due  the  contractor 
sufficient  money  to  pay  for  any  labor  or  material 
furnished  in  the  construction  of  the  work,  provided 
satisfactory  evidence  is  not  furnished  that  all  such 
labor  and  material  have  been  paid  for.  The  city 
agrees  to  pay  the  contractor  the  prices  set  forth 
in  the  bid  for  the  contract,  *'as  proper  compensa- 
tion for  furnishing  aU  material,  tools,  appliances, 
plans,  labor,  etc.,  required  to  construct  and  fully 
complete  aforesaid  work." 

The  bond  is  conditioned,  * 'whereas,  the  said 
Metal  Concrete  Chinmey  Company  ♦  ♦  ♦  en- 
tered into  the  foregoing  contract  with  the  City  of 
South  Bend  *  *  *  for  furnishing  all  labor  and 
material  for  the  construction  of  a  brick  concrete 
suction  well.  Now,  therefore,  if  the  said  Metal 
Concrete  Chinmey  Company  shall  well,  properly, 
faithfully  and  honestly  discharge,  do  and  perform 
all  and  singular  the  obligations  and  things  in  said 
contract  to  be  done  and  performed  by  the  said 
contractor  according  to  said  contract,  then  said 
obligation  shall  be  void." 

The  contract  and  bond  must  be  construed  to- 
gether. Appellees,  by  their  demurrer  to  the  com- 
plaint and  the  specifications  of  the  memorandum 
attached  thereto,  present  the  contention  that  there 
was  no  agreement  to  furnish  and  pay  for  materials 
and  labor  upon  the  part  of  the  contractor  so  as  to 
make  the  contract  inure  to  the  benefit  of  laborers 
and  material  men,  and  that  the  bond  is  for  the 
benefit  solely  of  the  obligee,  the  City  of  South  Bend, 
and  not  for  the  benefit  of  any  third  person  or 
materialman. 

In  order  to  hold  a  surety  or  guarantor  liable  to 
a  materialman  on  a  bond  of  this  character,  there 
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must  either  be  a  provision  in  the  contract  binding 
the  contractor  to  pay  for  labor  and  material,  or 
such  language  used  that  without  paying  for  such 
material  the  contract  could  not  be  complied  with. 
The  provision  in  the  contract  and  bond  that  the 
contractor  is  to  ' 'furnish  and  deliver  all  the  material" 
is  not  such  a  promise  to  pay  for  such  material  that 
the  guarantor  on  the  bond  is  liable  to  a  materialman 
who  has  furnished  materials  to  the  contractor,  nor 
is  such  a  promise  deducible  from  the  language  of 
the  entire  contract.  Greenfield  Lumber^  etc.^  Co. 
V.  Parker  (1902),  159  Ind.  571,  65  N.  E.  747; 
Knight  &  Jillson  Co.  v.  Castle  (1908),  172  Jnd.  97, 
87  N.  E.  976,  27  L.  R.  A,  (N.  S.)  573;  Townsend  v. 
Cleveland  Fire  Proofing  Co.  (1897),  18  Ind.  App. 
668,  47  W.  E.  707;  Snider  v.  Greer-Wilkinaon 
Lumber  Co.  (1912),  51  Ind.  App.  348,  96  N.  E.  960. 
Judgment  affirmed. 

Note.— Repotted  in  112  N.  E.  832.    See  28  Cyo  1041. 


Gilbert  et  al.  v.  Bolds  et  al. 

[No.  9.062.    FiledJune  29, 1916.] 

1.  Mines  and  Minerals.^-Gos  and  Oil  Leases, — Rental  Stiptda- 
iion, — Validity. — ^While  the  lessees  of  oil  and  gas  lands  may  be 
held  liable  in  damages,  or  the  leases  forfeited  or  annulled  acoording 
to  their  provisions,  for  failure  to  develop  the  lands  in  accordance 
with  a  fair  and  reasonable  interpretation  of  the  contract,  yet 
this  does  not  make  invalid  a  stipulation  by  the  contracting  parties 
for  the  payment  of  a  fixed  sum  a8.a  minimum  rental  for  the  leased 
premises,    p.  600. 

2.  Mines  and  Minerals. — Gae  and  Oil  Leases, — Development. — 
Sufficiency. — Determination. — ^Where  a  lease  of  oil  and  gas  lands 
does  not  fix  the  number  of  wells  to  be  drilled  to  constitute  a  develop- 
ment of  the  territory  as  contemplated  by  the  contract,  the  lessee 
has  the  right  to  determine  the  number  of  wells  or  the  extent  of  the 
development,  and  his  decision  is  conclusive  so  long  as  he  acts 
honestly  and  in  good  faith  upon  sound  business  principles,  p.  600. 

3.  Mines  and  Minerals-^-Gaw  and  OU  Leases. — Rental. — Comr 
plaint. — Sufficiency. — In  an  action  to  collect  a  Ttiiniiwiim  rental 
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alleged  to  be  due  under  a  lease  of  oil  and  gas  lands,  a  complaint, 
putting  in  issue  the  conditions  under  which  the  parties  to  the 
contract  contemplated  the  payment  of  such  rental  by  alleging  the 
lease  to  mean  that  after  the  defendants  had  completed  the  develop- 
ment of  the  leased  premises  by  drilling  a  sufBdent  number  of  wells, 
as  determined  by  them,  the  minimum  rental  was  to  be  paid,  is 
good  as  against  demurrer,  even  though  it  should  be  held  that  the 
general  rule  that  the  amount  of  development  of  oil  lands  is  to 
be  determined  by  the  lessee  does  not  apply  to  a  lease  involved  in 
the  action,    p.  601. 

From  Steuben  Circuit  Court;  Fvbliu^  V.  Hoff^ 
marif  Special  Judge. 

Action  by  Adda  Bolds  and  others  against  George 
W.  Gilbert  and  others.  From  a  judgment  for 
plaintiffs,  the  defendants  appeal.     Affirmed. 

Carlin  &  Brovm,  Ahram  Simmons  and  Charles  G. 
Daileyy  for  appellants. 

Bratton  &  Heckenlively  and  Jay  A.  Hindman^  for 
appellees. 

Felt,  J. — This  is  a  suit  by  appellees  against 
appellants  to  recover  money  alleged  to  be  due  under 
the  provisions  of  an  oil  and  gas  lease.  The  case 
was  tried  by  the  court  on  an  amended  complaint 
and  an  answer  in  three  paragraphs,  the  first  of 
which  was  a  general  denial.  There  was  a  reply  in 
general  denial  to  the  second  and  third  paragraphs 
of  answer.  The  court  found  for  appellees  in  the 
sum  of  $736,  and  rendered  judgment  accordingly. 

The  errors  assigned  and  relied  on  for  reversal 
are  the  overruling  of  the  demurrer  of  George  A* 
Gilbert  and  Edwin  Ball  to  the  amended  complaint, 
and  the  overruling  of  their  motion  for  a  new  trial. 

The  complaint,  so  far  as  material  here,  is  in 
substance  as  follows:  That  appellees  were  the 
owners  of  a  quarter  section  of  real  estate  in  Jay 
county,  Indiana,  and  prior  to  November  4,  1903, 
had  executed  an  oil  and  gas  lease  on  thirty  acres  of 
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Bucli  tract,  which  lease  was  duly  acquired  by  and 
assigned  to  appellants;  that  in  pursuance  of  said 
lease  there  had  been  constructed  on  said  thirty 
acres  three  wells  for  the  production  of  oil  and  gas 
and  ''a  certain  power  to  be  used  in  the  operation 
of  said  wells";  that  appellants  acquired  other 
leases  on  adjoining  lands,  and  on  November  4, 
1903,  obtained  from  appellees  an  oil  and  gas  lease 
on  the  remaining  130  acres  of  said  quarter  section, 
which,  in  substance,  provided  that  the  lessees  were 
granted  ''all  the  oil  and  gas  in  and  under"  the 
real  estate,  "with  the  right  to  enter  thereon  at  all 
times  for  the  purpose  of  operating  or  drilling  for  oil 
or  gas,"  and  it  further  provided:  That  appellees 
should  have  the  one-eighth  part  of  all  oil  produced; 
that  the  lease  was  ''for  and  during  the  term  of  five 
years  ♦  ♦  ♦  and  as  much  longer  as  oil  or  gas 
is  found  or  produced  therefrom  or  the  rental  paid 
according  to  the  terms  of  the  lease.  *  *  *  In 
case  no  well  is  completed  within  ninety  days  from 
this  day,  then  this  grant  shall  become  null  and  void 
unless  second  parties  shall  pay  to  the  first  party  a 
rental  of  $20.00  a  month,  in  advance,  for  each 
month  thereafter  such  completion  is  delayed,  for 
the  term  of  years  above  mentioned.  *  ♦  * 
After  first'  well  is  completed  the  second  party 
agrees  to  complete  a  well  every  six  months  on  the 
above  described  premises  until  the  farm  is  drilled 
up,  and  in  case  no  wells  are  drilled  after  the  first 
one  above  mentioned,  then  second  parties  shall  pay 
a  rental  as  above  mentioned,  or  surrender  all  the 
undrilled  territory,  reserving,  however,  ten  acres  to 
each  well  producing  on  said  premises.  If  the  loca- 
tions on  the  above  described  lands  are  all  drilled, 
and  the  royalty  at  one-eighth  does  not  net  the  first 
party  $25.00  per  month,  they  agree  to  pfty  the 
difference  so  first  party  realizes  $25.00  per  month 
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for  the  wells  and  power  upon  said  premises  which 
is  used  to  pump  wells  on  adjoining  farms,  second 
parties  to  have  the  privilege,  free  of  cost,  to  erect 
pumper's   house   on   said   lease/'     That   by   said 
lease  appellants  were  to  complete  a  well  on  the 
premises  within  ninety  days  from  its  date  and  com- 
plete a  well  thereon  each  six  months  thereafter 
"until  said  farm  was  drilled  up" — that  is,  until  a 
sufficient  number  of  wells  shall  have  been  com- 
pleted  to   properly   develop   said   premises;    that 
appellants  entered  upon  the  leased  premises  and 
drilled  thereon  four  wells,  which  have  been  and  are 
now  producing  wells;  that  by  the  terms  of  said 
lease  it  was  provided  that  if  the  locations  on  the 
land  were  all  drilled  and  the  royalty  at  one-eighth 
did  not  net  appellees  $25  per  month,  appellants 
should  pay  the  difference  so  that  appellees  would 
realize  '^$25.00  per  month  for  the  wells  and  the 
power  upon  said  premises,  which  is  used  to  pump 
on  adjoining  farms";  that  the  power  so  referred 
to  was  the  power  then  located  on  the  thirty  acres 
previously  leased  as  aforesaid;  that  it  was  thereby 
intended  by  the  parties  to  the  lease  that  after 
appellants  had  completed  the  development  of  the 
leased  premises,  if  the  one-eighth  royalty  there- 
from should  not  3rield  to  appellees  $25  per  month, 
appellants  should  pay  the  deficiency  necessary  to 
make  their  returns  amount  to  $25  per  month  for 
the  use  of  said  wells  and  said  power  in  pumping 
wells  on  adjoining  farms;  that  appellants  completed 
their  development  of  the  leased  premises  in  1906, 
and   have   produced    oil   continuously   since   that 
time  from  said  premises  and  have  used  said  power  in 
pumping  wells  on  adjoining  farms  and  are  still 
producing   oil   and   using  said  power;   that  since 
January  1,  1907,  the  royalties  received  by  appellees 
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from  the  production  of  oil  and  gas  from  said  premises 
have  not  amounted  to  $25  per  month,  and  appellees 
have  only  received  therefrom  $5  per  month;  that 
there  is  due  appellees  the  sum  of  $20  per  month 
for  each  month  since  January  1,  1907* 

The  second  paragraph  of  answer  sets  out  the  facts 
in  detail  to  show  the  production  of  oil  from  said 
130  acres,  and  that  appellees  have  received  their 
full  one-eighth  part  thereof;  that  appellants  have 
not  constructed  or  used  any  power  pn  said  130 
acres  for  use  on  other  lands. 

.The  third  paragraph  alleges  that  appellees  do  not 
own  the  leased  premises  as  tenants  by  entireties, 
but  that  the  same  is  owned  by  Adda  Bolds. 

By  the  memorandimi  accompanying  the  demurrer 
appellants  say  the  complaint  is  insufficient  to  state 
a  cause  of  action,  because  it  does  not  show  any 
breach  of  the  provisions  of  the  lease;  that  it  does  not 
show  that  all  locations  of  wells  on  the  leased  premises 
have  been  drilled;  that  appellants  are  not  shown  to 
be  liable  to  pay  a  sum  sufficient  to  make  the  re- 
turns to  appellees  amount  to  $25  per  month;  that 
the  averments  show  that  appellants  are  not  liable 
to  appellees  in  any  simi  whatever. 

The  effect  of  appellants'  contention  is  that 
appellees  have  no  cause  of  action  on  the  theory  of 
the  complaint  for  the  reason  that  it  is  not  averred 
that  all  the  locations  for  wells  on  the  premises  were 
drilled  out;  that  oil  and  gas  leases  contain  covenants 
to  fully  develop  the  leased  premises,  and  if  not 
specifically  set  forth,  such  covenants  are  implied; 
that,  if  appellees  have  any  right  of  action,  it  is  for 
damages  for  the  breach  of  such  covenants,  or  for 
annullment  of  the  lease  as  to  all  the  real  estate 
except  ten  acres  with  each  well. 

It  is  true  that  development  of  the  leased  premises 
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is  a  controlling  consideration  in  oil  and  gas  leases, 
and  that  lessees  may  be  held  liable  in  dam- 

1.  ages,  or  the  leases  forfeited  or  annulled  ac- 
cording  to   their   provisions,   for  failure   to 

develop  in  accordance  with  the  fair  and  reasonable 
interpretation  of  the  contract,  but  this  does  not 
prevent  the  contracting  parties  from  stipidating 
for  the  payment  of  a  fixed  sum  as  a  minimum  rental 
as  was  done  in  this  instance.  The  contract  pro- 
vides that  after  the  first  well  is  completed  a  well 
shall  be  completed  every  six  months  "until  the  farm 
is  drilled  up.  ♦  ♦  ♦  If  the  locations  *  *  * 
are  all  drilled,  and  the  royalty  at  one-eighth  does 
not  net  the  first  party  $25.00  i>er  month,  they 
agree  to  pay  the  difference  so  first  party  realizes 
$25.00  per  month  for  the  wells  and  power  upon 
said  premises.**  The  complaint  alleges  that  ap- 
pellants completed  the  development  of  the  leased 
premises  in  1906;  that  the  royalties  only  amounted 
to  $5  per  month,  and  there  is  due  appellees  $20  per 
month  from  January  1,  1907.  The  lease  does  not 
fix  the  number  of  wells  to  be  drilled  to  amount  to 
the  development  of  the  territory  as  contemplated. 
Where  such  is  the  case,  the  lessee  has  the 

2.  right  to  determine  the  number  of  wells  or  the 
extent  of  the  development,  and  his  decision 

is  conclusive  so  long  as  he  acts  honestly  and  in 
good  faith  upon  soimd  business  principles.  Maiv* 
hattan  Oil  Co.  v.  Carrell  (1904),  164  Ind.  526,  73 
N.  E.  1084,  and  cases  cited;  Young  v.  Forest  OH 
Co.  (1899),  194  Pa.  243,  45  Atl.  121;  Colgan  v. 
Forest  Oil  Co.  (1899),  194  Pa.  St.  234,  45  Atl,119. 
75  Am.  St.  695;  Ohio  Oil  Co.  v.  Detamore  (1905), 
165  Ind.  243,  73  N-  E.  906.  However,  in  the  case 
at  bar,  the  lease  provides  that,  "if  the  locations 
on  the  above  described  lands  are  all  drilled,"  the 
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lessees  shall  pay  a  sum  sufficient  to  make  the  net 
returns  to  lessors  amount  to  $25  per  month. 

Appellants  contend  that  the  conditions  under 
which  the  above  provisions  are  applicable  are  not 
shown  to  have  arisen  in  this  case;  that  under  the 
lease  the  parties  contemplated  thirteen  locations, 
or  one  for  each  ten  acres,  and  only  four  have  been 
drilled  out.  Appellees  contend  that  the  rule  of 
law  above  announced  controls  and  that,  when  it  is 
shown  that  appellants  drilled  four  wells  and  then 
ceased  to  put  down  additional  wells  as  provided  for 
in  the  lease,  and  continued  to  occupy  the  premises 
and  operate  the  four  wells,  they  thereby  determined 
the  extent  of  the  development  they  desired  to  make, 
and  appellees  had  the  right  to  accept  their  decision, 
and,  in  the  absence  of  fraud  or  bad  faith,  were 
compelled  to  do  so,  and  were  thereafter  entitled 
to  a  return  of  $25  per  month  under  the  provisions 
of  the  lease. 

The  allegations  of  the  complaint  put  the  meaning 
of  the  lease  in  this  respect  in  issue  by  the  averment 
that  it  was  thereby  intended  by  the  parties  to  the 
lease  that,  after  appellants  had  completed  the 
development  of  the  leased  premises  by  drilling  a 
sufficient  number  of  wells  (to  be  determined  by 
them)  the  $25  per  month  should  be  paid  appellees. 
Such  averments  indicate  that  the  lease  is  ambiguous 
and  that  its  provisions  leave  room  for  a  difference 
of  opinion  as  to  when  and  under  what  conditions 
appellees  are  entitled  to  collect  $25  per  month. 
By  these  allegations  development  to  the  extent 
determined  by  appellants  is  made  the  equivalent 
of  drilling .  out  the  locations  contemplated  by  the 
parties  to  the  lease,   and  the  complaint  is 

3.     thereby  made  sufficient  to  repel  the  demurrer, 

even  though  it  should  be  held  that  the  general 

rule  contended  for  by  appellees  does  not  apply 
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under  the  peculiar  wording  of  this  lease.  The 
complaint  is  therefore  sufficient,  and  the  couri  did 
not  err  in  overruling  the  demurrer  thereto.. 

The  causes  for  a  new  trial  not  waived  hy  ap- 
pellants are:  (1)  The  decision  of  the  court  is' not 
sustained  by  sufficient  evidence;  and  (2)  it  is  con- 
trary to  law. 

The  contention  as  to  the  evidence  is  identical 
with  the  views  of  appellants  as  to  the  sufficiency 
of  the  complaint.  If  we  are  correct  in  our  statement 
of  the  law  already  announced,  the  evidence  is 
sufficient  to  sustain  the  decision,  for  by  the  pro- 
visions of  the  lease  appellants  obligated  themselves 
to  pay  to  appellees  the  amount  found  due  under  the 
conditions  established  by  the  evidence.  The  deci- 
sion is  therefore  sustained  by  sufficient  evidence, 
and  the  judgment  is  not  contrary  to  law.  Judgment 
affirmed. 

Note. — Reported  in  113  N.  E.  379.  Effect  of  provisions  for 
minimiiTn  royalties  or  annual  rent  upon  right  to  forfeit  mining  lease 
for  failure  to  prosecute  work«  notes  30  L.  R.  A.  (N«  S.)  176;  43 
L.  R.  A.  (N.  S.)  487.     See  under  (3)  27  Cyo  712. 


Shxjll  v.  Dxjntbn, 

[No.  9,449.    Filed  June  29, 1916.] 

1.  Appeal. — R&new, — Motion  for  New  Trial. — Transcript  of  Evif 
dence, — Necessity, — ^Where  consideration  of  the  causes  assigned  for 
a  new  trial,  that  are  properly  assignable  under  the  statute,  re- 
quire an  examination  of  the  evidence  and  the  evidence  is  not  in 
the  record,  no  question  is  presented  for  review,  on  appeal,  by  an 
assignment  of  error  challenging  the  action  of  the  trial  court  in 
overruling  the  motion  for  a  new  trial,    p.  604. 

2.  Appeal. — Review, — Motion  for  New  Trud. — Time  for  Filing. — 
Statute. — ^No  question  is  presented  for  review  by  an  assignment  of 
error  challenging  the  action  of  the  trial  court  in  overruling  a 
motion  for  a  new  trial  where  the  record  shows  that  such  motion 
was  not  filed  within  thirty  days  from  the  rendition  of  the  verdict 
as  required  by  (587  Bums  1914,  Acts  1913  p.  848.     p.  604. 
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3.  Appeal, — Review. — AaHgnment  of  Error. — Jvdgment, — An  as- 
signment of  error  that  the  trial  court  erred  in  rendering  judgment 
for  or  against  a  party  presents  no  question  for  review,    p.  606. 

4.  Appeal. — Review. — Exception  to  Judgment* — ^An  exception  to  ^ 
judgment  presents  no  question  for  review  by  the  appeUate  tribunal, 
since,  under  the  proper  practice,  the  exception  should  be  taken  to 
the  ruling  of  the  court  upon  which  the  judgment  is  determined, 
p.  606. 

6.  Appeal. — Review. — Judgment. — Entry. — Exception. — ^Where  the 
record,  on  api>eal,  shows  an»objection  and  an  exception  noted  at 
the  conclusion  of  the  trial  court's  entry  of  the  judgment,  and  such 
entry  is  preceded  by  the  court's  ruling  on  the  motion  for  judgment 
on  ihe  interrogatories,  the  exception  so  noted  is  to  the  judgment 
and  does  not  apply  to  the  ruling  on  the  motion,    p.  607. 

From  DeKalb  Cirouit  Court;  Dan  M.  Link, 
Judge. 

Action  by  Allen  G.  Dunten  against  Susannah 
Shull.  From  a  judgment  for  plaintiffi  the  defendant 
appeals.     Appeal  dismissed. 

C.  8.  Smith  and  E.  W.  Atkinson,  for  appellant. 
P.  V.  Hoffman,  for  appellee. 

McNxTTT,  J. — ^Appellee  has  filed  a  motion  to 
dismiss  the  appeal  herein  for  the  following  reasons: 
''(1)  Because  the  record  shows  that  no  appeal  was 
prayed  from  the  final  judgment  in  said  cause;  (2) 
Because  the  assignment  of  errors  presents  no 
question  for  review  in  this  court,  as  shown  by  the 
record;  (3)  Because  there  is  such  a  noncompliance 
with  Rule  22  of  this  court  in  the  preparation  of 
appellant's  brief  that  no  question  is  presented  to 
this  court  that  can  be  considered  under  such  rule." 

The  cause  was  tried  by  a  jury,  which  returned 
a  general  verdict  for  appellant,  and  also  answered 
certain  interrogatories  submitted  July  3,  1915. 
On  July  6,  1915,  appellee  filed  a  motion  for  judg- 
ment on  the  answers  to  interrogatories,  and,  on 
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July  31,  1915,  this  motion  was  sustained,  and  at 
the  same  time  judgment  was  rendered  for  appellee, 
to  which  appellant  objected  and  excepted.  On 
August  28,  1915,  appellant  filed  her  motion  for  a 
new  trial,  and  on  August  30,  1915,  appellee  filed 
his  motion  to  strike  out  the  motion  for  a  new 
trial  which  was  overruled,  and  at  the  same  time 
appellant's  motion  for  a  new  trial  was  overruled  and 
appellant  excepted.  At  the  same  time  appellant 
prayed  an  appeal  to  the  Appellate  Court,  which  was 
granted  upon  filing  an  api>eal  bond  for  $250,  with 
sureties  to  the  approval  of  the  court  within  five 
days.  On  September  4,  1915,  appellant  presented 
her  appeal  bond  in  said  sum,  with  surety  which  was 
approved  by  the  court.  The  above  was  all  done 
at  the  same  term  of  court. 

Appellant's  first  assignment  of  error  challenges 

the  action  of  the  court  in  overruling  her  motion  for 

a  new  trial.    Every  reason  which  appellant 

1.  assigns  for  a  new  trial,  that  is  assignable 
under  the  statute,  requires  an  examination 

of  the  evidence,  and  this  not  being  in  the  record 
no  question  is  presented  by  the  first  assignment  of 
error. 

Appellee  contends  in  his  brief,  on  motion  to 
dismiss,  that  nothing  is  presented  by  the  first 
assignment  of  error  for  the  reason  that  the  motion 
for  a  new  trial  was  not  filed  in  time,  being  more 
than  thirty  days  after  the  rendition  of  the  verdict. 
This  contention  is  supported  by  authority, 

2.  and  appellant's  first  assignment  presents  no 
question  for  this  additional  reason.     Blase  v. 

MyerB  (1914),  58  Ind.  App.  34,  107  N.  E.  548; 
§587  Bums  1914,  Acts  1913  p.  848. 

Appellant's  second  assignment  of  error  is  as 
follows:  "The  DeKalb  Circuit  Coxurt  erred  in 
rendering  judgment  for  the  plaintiff  and  against 
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the  defendant  on  the  interrogatories  and  answers 
thereto,  submitted  to  and  answered  by  the  jury." 
It  has  been  frequently  held  by  the  Supreme  Court 
and  this  court  that  an  assig:nment  that  the  court 
erred  in  rendering  judgment  for  or  against  a  party 
presents  no  question  for  review. 
3.  Such  an  assignment  was  made  in  the  case 
of  Eckart  v.  Marion^  etc.y  Co.  (1915),  59 
Ind.  App.  217,  109  N.  £•  224,  in  which  case 
judgment  was  rendered  on  the  answers  to  the 
interrogatories.  On  the  subject  of  the  suf- 
ficiency of  said  assignment,  Judge  Caldwell  uses 
this  language:  ^'The  action  of  the  court  which 
appellant  evidently  intends  to  challenge  by 
such  assignment  is  the  ruling  sustaining  such 
motion.  The  motion  being  sustained,  judgment 
followed  as  a  matter  of  course,  and  without  any 
additional  ruling.  The  assignment  should  have 
been  based,  however,  on  the  ruling,  rather  than  on 
the  rendering  of  the  judgment.  *  *  *  As  in- 
dicated, in  the  mere  act  of  rendering  judgment, 
the  court  ordinarily  is  not  required  to  rule.  That 
judgment  should  be  rendered  for  the  one  party  or 
the  other  is  determined  from  some  prior  ruling  of 
the  court,  and  generally  from  a  succession  of 
rulings.  That  the  judgment  was  properly  or  im- 
properly rendered  may  depend  on  the  correctness 
of  a  number  of  such  prior  rulings.  It  follows  that 
ordinarily  it  cannot  be  ascertained  from  a  general 
assignment  challenging  the  judgment  what  partic- 
ular ruling  the  appellant  desires  to  challenge. 
Such  an  assignment  is  therefore  not  sufficiently 
specific  to  satisfy  the  statute.  §696  Burns  1914, 
§655  R.  S.  1881.  An  assignment  of  error  to  be 
sufficient  should  specify  with  reasonable  certainty 
the  ruling  to  be  reviewed  (citing  authorities). 
While  the  assignment  here  is  irregular  in  form,  and 
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not  to  be  oommended  as  a  model,  taken  as  a  whole 
we  think  it  refers  to  a  single  action  of  the  court, 
and  that  there  can  be  no  doubt  respecting  the 
identity  of  the  ruling  intended  to  be  presented  for 
review.     We,  therefore,  hold  it  to  be  sufficient.*' 

It  is  insisted,  however,  by  appellee,  in  his  motion 
to  dismiss,  that  the  record  shows  that  there  was  no 
exception  to  the  ruling  of  the  court  in  sustaining 
appellee's  motion  for  judgment  on  the  answers  to 
the  interrogatories.  The  record  is  as  follows: 
"'Come  now  the  parties  herein  and  the  motion  for 
judgment  non  obstante  verdict o  is  now  by  the 
court  sustained.  It  is  therefore  considered,  ad- 
judged and  decreed  by  the  court  that  the  plaintiff 
Allen  Dunten  recover  of  and  from  the  defendant, 
Susannah  Shull  the  sum  of  $107.35  without  relief 
from  valuation  and  appraisement  laws,  together 
with  the  costs  of  this  action  made  and  taxed  at 

dollars,  to  which  the  defendant  objects. 

and  excepts."  It  will  be  observed  that  there  is  no 
exception  immediately  following  the  action  of  the 
court  in  sustaining  the  motion  for  judgment  on  the 
answers  to  interrogatories,  but  at  the  close  of  the 
judgment  which  the  court  renders  there  is  an  ex- 
ception.    It  is  not  necessary  to  cite  authority 

4.     that  an  exception  to   a   judgment  presents 
no  question. 

In  the  case  of  Hill  v.  Chicago ^  etc.,  R.  Co. 
(1916),  61  Ind.  App.  331,  111  N.  E.  951,  the  record 
was  as  follows:  ^*  'And  this  cause  is  now  submitted 
to  the  court  upon  said  demurrer  and  the  court 
after  hearing  the  argument  and  being  duly  advised 
in  the  premises  now  sustains  said  demurrer  to  the 
plaintiff's  amended  complaint,  and  the  plaintiff 
failing  and  refusing  to  plead  further  the  court  noiy 
renders  judgment  on  the  demurrer.  It  is,  there- 
fore, considered  and  adjudged  by  the  court  that  said 
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demurrer  be  sustained  and  the  plaintiff  take  noth- 
ing by  this  action,  and  that  the  defendant  recover 
of  the  plaintiff  its  costs  and  charges  in  this  behalf 
laid  out  and  expended.  To  which  the  plaintiff 
excepts,  and  prays  an  appeal  to  the  Apx)ellate  Court 
of  this  State.'  "  In  that  case  Judge  Hottel,  speak- 
ing for  the  court,  says:  "It  will  be  observed  that  no 
.  exception  was  saved  to  the  ruling  oa  the  demurrer 
and  hence  no  question  is  presented  by  the  first 
error  assigned.  The  entry  shows  two  separate 
independent  rulings,  or  actions  of  the  court,  viz., 
the  ruling  on  the  demurrer  and  the  rendering  of  the 
judgment.  The  exception  follows  the  judgment 
and  there  is  nothing  in  the  entry  to  show  that  the 
exception  was  taken  to  the  ruling  on  the  demurrer, 
rather  than  to  the  action  of  the  court  in  rendering 
judgment  on  the  demurrer  after  appellant  had  re- 
fused to  plead  further.  Indeed,  so  far  as  the  entry 
shows,  the  exception  was  to  the  action  of  thecomrtin 
rendering  judgment.  An  exception  must  be  cer- 
tain and  a  party  will  not  be  permitted  to  except 
to  one  ruling  and  make  his  exception  apply  to 
another."  State^  ex  rel.  v.  Weaver  (1890),  123  Ind. 
512,  24  N.  E.  330;  §656  Bums  1914,  §626  R.  S. 
1881;  Fox  V.  Town  of  MorUicello  (1882),  83  Ind*  483. 
We  hold  under  the  above  authorities  that  the 
record  in  the  case  at  bar  fails  to  show  that  appellant 

took  any  exception  to  the  ruling  of  the  court 
5.     sustaining  appellee's  motion  for  judgment, 

and  even  though  the  assignment  had  been  in 
proper  form,  it  would  have  presented  no  question. 
Appeal  dismissed. 

Note.— Reported  in  113  N.  B.  381. 
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Deep  Vein  Coal  Go.  bt  al.  v.  Rainey,  Admin- 

I8TBATOB. 
[No.  8,91&    Filed  April  19, 191(L    Rehearing  denied  June  29, 1916.] 

1.  Master  and  Sbbvant. — Duly  t^  Mine  Operator. — SUUtUe, — 
Operator, — Who  U. — ^Where  the  owner  leases  a  ooal  mine  to  another, 
he  is  not  liable  for  an  injury  to  lessee's  employe  alleged  to  be  due 
to  a  violation  of  the  statutes  ({8569  et  seq.  Bums  1914,  Acts  1905 
p.  65,  as  amended  by  Acts  1911,  p.  626)  touohing  upon  the  duties  * 
ci  ooal  mine  operators  and  defining  who  shall  be  regarded  as  such, 
where  it  affirmatively  appears  from  the  complaint,  predicating 
the  lessor's  liability  on  the  theory  that  he  is  embraced  within  the 
meaning  of  the  term  operator,  tiiat  the  lessee  operates  the  mine 
on  his  own  account,  since  only  thoee  who  come  within  the  statute 
(§8569  Burns  1914,  eupra)  as  operators  are  persons  or  companies 
actively  and  directly  engaged  in  operating  a  mine  or  persons  on 
whose  account  a  mine  is  operated,    p.  616. 

2.  Masteb  and  Sbbvant.— jSc^/s  Place  to  Work. — Delegation,  of 
Duty. — ^The  duty  resting  upon  the  master,  whether  obligated  by 
statute  or  the  common  law,  to  provide  a  safe  working  place  for 
his  servants  cannot  be  delegated  to  another  and  the  master  thereby 
escape  responsibility  for  results,    p.  617. 

3.  Masteb  and  Sbbvant.— 5c^/e  Place  to  Work. — Duly  of  Mine 
Owner* — Staivie* — ^The  various  duties  of  mine  operators,  as  specified 
by  the  statutes  ($8569  et  seq.  Bums  1914,  Acts  1905»  as  amended 
by  Acts  1911  p.  626)  looking  to  the  safety  of  employes,  rest  upon 
the  actual  oi)erator  and  not  the  owner,  where  the  latter  -leases  his 
mine  and  retains  no  control  over  it  or  where  it  is  not  operated  on 
his  account,    p.  617. 

4.  Mabtbb  and  Sbbvant. — Injuries  to  Employe. — Pleading. — In 
an  action  for  injtuy  to  a  coal  mine  employe  directed  agiunst  the 
owner  of  the  mine  and  the  lessee  thereof,  a  complaint  based  on  the 
theory  that  the  lessee  was  worldng  the  mine  is  insufficient,  in  the 
absence  of  proper  averments,  to  present  the  issue  that  the  owner 
was  in  fact  the  operator  and  that  the  lease  was  merely  a  sub- 
terfuge to  relieve  the  owner  from  liability  for  the  negligent  and 
imlawful  operation  of  the  mine  by  the  lessee,    p.  618. 

5.  Mabtbb  and  Sbbvant. — Injuries  to  Third  Persons. — LiabUUy, — 
Independent  Contractor. — Dangerous  Industry, — Statvie. — ^As  a 
general  rule  the  employer  is  not  answerable  for  the  acts  of  an 
independent  contractor,  but,  where  the  work  to  be  done  is  in- 
herently dangerous,  although  care  be  used,  or  where  the  necessary 
consequence  of  the  work  is  injury  to  another,  siioh  rule  has  no 
application;  and,  while  the  statute  (S8624a  Bums  1914,  Acts  1911 
p.  658)  declares  coal  nuning  to  be  a  dangerous  industry,  yet  the 
law  recognizes  that  It  may  be  prosecuted  with  reasonable  safety 
if  care  be  used.    p.  619. 
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6.  Mabteb  and  Servant. — Operation  of  Mine. — Personal  In- 
juries,— Liability  of  Lessor, — In  an  action  for  injury  to  a  coal  mine 
employe  directed  against  the  owner  of  the  mine  and  his  lessee, 
the  complaint  fails  to  charge  the  owner  with  liability  where  it 
appears  from  ^  the  averments  that  the  owner  surrendered,  under 
the  terms  of  a  lease,  pojssession  of  the  mine  and  complete  con- 
trol of  its  operation  to  the  lessee,  and  that  the  defective  con- 
dition alleged  to  have  caused  the  injury  complained  of  originated, 
because  of  the  lessee's  negligence,  subsequent  to  the  time  the 
mine  was  placed  in  his  control,    p.  620. 

7.  Master  and  Servant. — Safe  Place  to  Work. — Inspection  of 
Roof  of  Mine' Room, — Statute. — The  duty  imposed  by  the  statute 
(S8580  Bums  1914,  Acts  1905  p.  72)  on  a  mine  operator  of  making 
a  reasonable  inspeotionof  the  working  places  in  a  mine  at  least 
every  alternate  day  is  not  discharged  by  a  mere  visual  insi)ection 
of  the  roof  of  a  mine  room  where  such  an  inspection  is  insufficient 
and  ineffective  because  of  the  nature  of  the  material  forming  such 
roof,  and  the  operator  is  chargeable  with  whatever  knowledge  of 
conditions  a  reasonable  inspection  would  dlsdose.    p.  624. 

"8.  Master  and  Servant. — Safe  Place  to  Work, — Duty  of  Mine 
Operator.— Statute,— Vnder  58580  Bums  1914,  Acts  1905  p.  72, 
an  operator  of  a  mine  is  charged  with  the  duty  of  keeping  a  sufft- 
cient  quantity  of  timbers  on  hand  with  which  to  make  secure  the 
loose  rock  and  coal  discovered  in  the  roof  of  a  mine  room  or  else 
he  must  remove  the  same.    p.  625. 

9.  Master  and  Servant. — Injuries  to  Servant, — Negligence. — 
Verdict. — Evidence. — Sufficiency  of. — ^In  an  action  for  the  injury 
and  death  of  a  coal  mine  employe  where  there  was  evidence  that 
the  decedent  at  the  time  of  his  injury  was  engaged  in  a  proper 
exercise  of  his  employment,  when  a  section  of  rock  fell  upon  him 
from  a  mine  room  roof  that  had  been  weakened  by  the  removal  of 
braces  and  props  used  to  give  it  support;  that  a  reasonable  and 
proper  inspection  would  have  disclosed  the  dangerous  condition 
which  could  have  been  remedied  by  the  use  of  supports  or  by  the 
removal  of  the  loosened  rock ;  that  when  workmen  notified  the  mine 
boss  of  the  dangerous  condition  of  the  roof  he  failed  either  to  sup- 
port it,  although  it  was  practicable  to  have  done  so,  because  of  a 
lack  of  proper  timbers»orto  remove  the  coal  and  rock  that  had 
become  loosened,  such  evidence  is  sufficient  to  support  a  general 
verdict  for  the  plaintiff  against  the  lessee  who  had  entire  control 
and  direction  of  the  operation  of  the  mine.    p.  625. 

10.  Trial. — Instructions. — Repetition. — It  is  proper  for  the  trial 
court  to  refuse  to  give  tendered  instructions  when,  to  the  extent 
that  they  are  correct  and  applicable  to  the  issues,  they  are  in- 
cluded in  substance  in  those  given,    p.  625. 

11.  Master  and  Servant. — Operation  of  Mine. — Competent  Mine 
Boss. — It  cannot  be  said  as  a  matter  of  law  that  an  experienced 
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ooal  miner  employed  as  a  mine  boss  and  holding  a  certificate  of 
service  and  competency  as  such,  as  provided  for  by  §§8591,  8502 
Bums  1914,  Acts  1905  pp.  78,  79,  is  a  competent  mine  boss, 
p.  626. 

12.  Master  and  Sbbyant. — Operation  of  Mine. — Examination  hy 
Mine  Boss, — Statute  Construed, — ^It  cannot  be  said,  as  a  matter 
of  law,  that  a  visit  to,  and  an  examination  of,  the  working  places 
of  a  coal  mine  by  a  mine  boss  every  other  day  will,  regardless  of  the 
circumstances  or  the  dangers  to  be  anticipated,  satisfy  the  statute 
(§8580  Bums  1914,  Acts  1905  pp.  72,  73)  requiring  such  a  visit 
and  examination  at  least  each  alternate  day,  since,  under  a  proper 
construction  of  the  statute,  it  is  the  duty  of  the  mine  boss  to  make 
the  visits  and  examinations  as  often  as  the  situation  reasonably 
demands,  but  under  no  circumstances  with  less  frequency  than  the 
statute  requires,     p.  626. 

13.  •  Trial. — Deliberation  of  Jury. — Consideration  of  Interrogatories. — 
The  jury  may  proi>erly  consider  the  interrogatories  either  before 
or  after  the  general  verdict  has  been  agreed  on,  or  during  the 
deliberations  respecting  the  same,  as  the  jury  itself  may  deter- 
mine,   p.  628. 

14.  Appeal. — Refusal  of  Instruction, — Harmless  Error, — In  an 
action  against  the  lessee  of  a  coal  mine  for  the  death  of  an  employe, 
the  error,  if  any,  of  the  trial  court  in  refusing  to  give  an  instruction 
that  the  jury  might  consider  the  interrogatories  either  before  or 
after  they  had  agreed  on  the  general  verdict  was  harmless,  where  the 
interrogatories  called  for  facts  concerning  but  a  single  branch  of 
the  case  and  the  answers  were  substantially  in  harmony  with  the 
facts  as  claimed  by  the  defendant,     p.  628. 

From  Gibson  Circuit  Court;  Simon  L.  Vandeveer, 
Judge. 

Action  by  William  H.  Bainey,  administrator, 
against  the  Deep  Vein  Coal  Company  and  the 
Princeton  Coal  Company.  From  a  judgment  for 
plaintiff,  the  defendants  appeal.  Reversed,  as  to 
Deep  Vein  Coal  Company.  Affirmedf  as  to  Prince- 
ton Coal  Company. 

Lucius  C.  Embree  and  Morton  C.  Embree,  for 
appellants. 

William  H.  Rainey  and  Harvey-  Harmon,  for 
appellee. 

Caldwell,  J. — The  averments  of  appellee's  com- 
plaint  are   in   substance   as   follows:     That   each 
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appellant  is  a  corporation  organized  under  the 
laws  of  Indiana  for  the  purpose  of  mining  coal; 
that,  on  February  27,  1913,  appellant  Deep  Vein 
Coal  Company  was  the  owner  of  a  coal  mine 
in  Gibson  County,  which  prior  thereto  it,  as  such 
owner,  had  leased  to  appellant  Princeton  Coal  Com- 
pany for  the  purpose  of  having  the  latter  operate 
it;  that  the  latter,  as  lessee,  on  said  day  was,  and 
for  more  than  sixty  days  prior  thereto  had  been, 
engaged  in  operating  the  mine  with  the  full  knowl- 
edge and  consent  of  the  former,  and  in  so  doing  the 
latter  employed  and  used  more  than  ten  men, 
towit,  more  than  200  men;  that  in  the  process 
of  operating  the  mine  entries  were  driven  into  the 
coal,  from  which  entries  rooms  were  turned  off,  among 
them  being  room  No.  1,  off  of  a  designated  entry,  in 
which  room  there  was  a  traveled  way;  that  on  said 
day,  appellee's  decedent,  John  Boger,  was,  and  for 
more  than  sixty  da3rs  prior  thereto  had  been,  in 
the  employ  of  the  Princeton  Coal  Company  as  a 
miner,  and  that  on  said  day  pursuant  to  the  direc- 
tions of  the  Princeton  Coa^  Company  he  was 
and  for  two  days  prior  thereto,  had  been,  working 
in  said  room;  that,  during  all  the  time  decedent 
was  working  in  said  room,  it  was  the  duty  of  ap- 
pellant Princeton  Coal  Company  to  use  ordinary 
care  to  ke^p  the  room  and  the  roof  of  the  traveled 
way  in  ^  reasonably  safe  condition;  that  said  ap- 
pellant negligently  omitted  to  perform  such  duty, 
and  carelessly  and  negligently  permitted  the  roof 
of  the  room  to  become  unsafe,  and  with  full  knowl- 
edge of  the  condition  of  the  roof  and  room,  negli- 
gently failed  to  take  down  and  remove  therefrom 
certain  loose  slate  and  rock,  and  with  such  full 
knowledge  of  the  condition  of  the  roof  over  the 
traveled  way  said  appellant  on  said  day  negli- 
gently directed  the  decedent  to  enter  said  room  for 
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the  purpose  of  mining  coal;  that  decedent  had  no 
knowledge  of  the  unsafe  condition  of  the  room,  and 
thereupon,  in  obedience  to  the  said  orders  of  ap- 
pellant Princeton  Coal  Company,  and  believing  the 
room  to  be  safe,  he  entered  the  room  and  proceeded 
along  the  traveled  way  towards  his  place  of  work, 
whereupon,  after  he  had  proceeded  along  said 
traveled  way  a  distance  of  ten  feet,  large  quantities 
of  slate  and  rock  fell  from  the  roof  on  him  and 
so  injured  him  that  as  a  consequence  he  died  March 
23,  1913,  leaving  surviving  him,  his  widow,  who  was 
dependent  upon  him  for  support. 

A  trial  resulted  in  a  verdict  against  both  ai)- 
pellants  in  the  sum  of  $1,350,  on  which  judgment 
was  rendered.  Appellant  the  Deep  Vein  Coal 
Company  has  assigned  as  error  the  overruling, 
first,  of  its  demurrer  to  the  complaint;  second, 
of  its  motion  for  judgment  on  the  answers  to  inter- 
rogatories; and,  third,  of  its  motion  for  a  new  trial. 

In  order  that  the  complaint  may  be  held  to  state 
a  cause  of  action  against  either  appellant,  it  must 
appear  therefrom  that  such  appellant  owed  the 
decedent  the  duty  to  exercise  reasonable  care  for 
his  safety;  that  it  failed  to  perform  such  duty,  and 
that  such  failure  resulted  proximately  in  the  in- 
fliction of  the  fatal  injuries  suffered  by  decedent. 
If  the  complaint  discloses  that  appellant « the  Deep 
Vein  Coal  Company  owed  decedent  such  a  duty, 
that  fact  must  be  gathered  from  the  allegations 
that  said  appellant  was  the  owner  of  the  mine; 
that  it  had  leased  it  to  its  coappellant  to  be  operated; 
and  that  the  latter  as  lessee  was  operating  it  with 
the  knowledge  and  consent  of  the  former.  Api>eUee 
argues  that,  by  virtue  of  certain  provisions  of  the 
Act  of  1905  and  amendments  thereto  made  in 
1911  (Acts  1905  p.  65;  Acts  1911  p.  626;  §8569, 
et  acq.  Bums  1914),  such  a  duty  on  the  part  of  the 
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Deep  Vein  Coal  Company  existed.  Our  attention 
has  been  called  to  no  decision  construing  that  act 
or  a  similar  act  of  any  other  jurisdiction,  in  its 
relation  to  the  question  presented  here,  and  we 
know  of  no  such  decision.  We  are,  therefore,  re- 
quired to  construe  the  act.  Section  11,  §8579  Bums 
1914,  requires  that  the  operator  of  any  coal  mine 
in  this  state  shall  employ  a  competent  mine  boss, 
who  shall  be  an  experienced  coal  miner.  Section 
12,  §8580  Burns  1914,  provides  in  substance, 
among  other  things,  that  the  mine  boss  shall  visit 
and  examine  all  working  places  in  the  mine  when 
miners  are  working  at  least  every  alternate  day 
and  that  such  places  be  made  safe  and  secure;  and 
that,  upon  acquiring  knowledge  from  his  own  in- 
spection or  other  sources  of  the  existence  of  loose 
coal,  slate,  or  stone  in  the  roof  over  the  traveled 
ways  used  by  miners  in  going  to  or  from  their 
places  of  work,  he  shall  remove  the  same  or  cause 
it  to  be  made  secure  by  the  use  of  timbers,  a  suffi- 
cient supply  of  which  he  is  required  to  keep  at  hand 
for  such  purpose. 

Appellee  contends  that  the  various  duties  speci- 
fied by  §12,  supra,  rested  upon  appellant  Deep 
Vein  Coal  Company,  by  virtue  of  its  being 
the  owner  of  the  mine,  although  it  had  leased 
it  to  its  coappellant,  and  was  not  directly 
engaged  in  operating  it.  Appellee  bases  such 
contention  on  the  provisions  of  §1  of  the  act  (supra, 
§8569  Bums  1914),  which,  so  far  as  material  here,  is 
as  follows:  "The  term  *  operator,'  as  used  in  this 
act,  is  hereby  defined  to  mean  any  corporation, 
company,  firm,  person,  proprietor,  lessee,  owner  or 
occupier  of  any  coal  mine  in  this  state,  or  any 
person  upon  whose  account  the  mine  is  operated." 
An  inspection  of  the  various  sections  of  the  act 
discloses  that  the  term  ^'operator"  occurs  a  number 
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of  times  theireiiL     The  duties  of  an  operator  are 

outlined  with  great  particularity.  These  duties 
involve  the  details  of  working  the  mine.  Thus, 
he  is  required  to  make  or  cause  to  be  made  from  time 
to  time  progre^ve  maps  of  mine  extensions  (§2, 
§8560  Bums  1914);  to  construct  outlets  and  air 
and  escape  shafts  as  the  work  advances  (§3,  §8571 
Bums  1914);  to  provide  a  si>ecifically  described 
cage  with  certain  safety  appliances  to  be  used  in 
lowering  miners  to  the  works  and  in  hoisting  them 
therefrom  (§4,  §8572  Bums  1914);  to  protect  the 
openings  of  the  mine,  provide  lamps  and  keep  them 
lighted  when  the  men  are  working,  to  install 
speaking  tubes  from  the  surface  to  the  various 
compartments  and  to  formulate  a  code  of  signals 
(§7,  §8575  Bums  1914);  to  furnish  accurate  scales 
for  weighing  coal  and  to  keep  United  States  stand- 
ard weights  by  which  the  scales  must  be  tested  each 
morning.  There  are  si>ecific  directions  to  the 
operator  respecting  the  weighing  of  the  coal,  with 
a  provision  that  any  dispute  between  him  and  the 
I  check  weighman  representing  the  miners,  as  to 
^  the  accuracy  of  the  scales  shall  be  referred  to 
the  inspector  of  mines  (§9,  §8577  Bums  1914). 
The  operator  is  prohibited  from  placing  in  charge 
of  the  hoisting  engine  any  other  than  experienced, 
competent,  and  sober  engineers  (§10,  §8578  Bums 
1914),  and  is  required  to  adjust  the  system  of 
ventilation  to  the  changing  conditions  of  the 
mine  and  the  varying  numbers  of  workmen  em- 
ployed and  animals  used  (§11,  §8579  Bums  1914). 
These  and  other  provisions  of  the  act  make  it 
entirely  clear  that  the  term  '^operator",  as  used 
therein,  has  reference  to  the  i>erson,  firm,  ox  corpora- 
tion actively  and  directly  engaged  in  operating 
the  mine. 

An  analysis  of   §1   leads  to    a  like  conclusion. 
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It  would  seem,  as  a  matter  of  course,  that  it  was  not 
the  legislative  intent  to  declare  that  the  term 
^'operator"  as  used  in  the  act  means  ''any  corpora- 
tion, company,  firm,  person,"  etc.,  broadly  stated 
and  regardless  of  whether  such  corporation,  etc., 
bears  any  relation  to  the  mine.  The  evident 
legislative  intent  was  that  the  term  ^'operator",  as 
used  in  the  act,  should  be  construed  to  mean  and 
include  only  a  corporation,  company,  firm,  or  person 
"upon  whose  account  the  mine  is  operated.'*  It 
would  be  an  absurdity  to  presume  that  the  legisla- 
ture intended  or  attempted  by  §1  to  place  upon  a 
corporation  having  no  interest  in  the  mine  the 
duties  and  liabilities  of  an  operator  under  the  act. 
The  other  terms  used  in  the  section,  as  "proprietor, 
lessee,  owner,  occupier,"  are  so  connected  with 
those  first  quoted,  as  "corporation",  etc.,  that  if 
the  clause,  "upon  whose  account  the  mine  is 
operated,"  limits  the  latter  it  must  follow  that  it 
limits  the  former  also.  That  is,  it  is  only  an  owner 
or  a  lessee  "upon  whose  account  the  mine  is 
operated"  that  comes  within  the  meaning  of  the 
term  "operator"  as  used  in  the  act.  The  section, 
by  the  use  of  the  word  "lessee",  contemplates  that 
the  owner  may  lease  a  mine  to  another.  If  he 
may  lease  it,  he  may  place  the  lessee  in  possession, 
with  full  power  to  operate  on  his  own  account 
and  for  his  own  profit,  on  compliance  with  the  terms 
of  the  lease,  as  by  the  payment  of  rent  or  royalty, 
etc.  That  is,  the  section  recognizes  that  the  owner 
may  by  a  valid  contract  deprive  himself  of  the  power 
to  direct  the  workings  of  the  mine,  and  yet,  if  the 
section  is  construed  as  appellee  contends,  the 
law  would  hold  him  responsible  for  results  com- 
pletely beyond  his  control  and  so  beyond  his 
control  only  for  the  reason  that  he  acted  pursuant 
to    authority    conferred    by   law.     In   such    case. 
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the  owner  would  be  held  responsible  for  the  conduct 
of  another  person,  where,  although  he  has  pro- 
ceeded lawfully,  he  is  powerless  to  direct  or  control 
such  conduct.  We  have  abeady  developed  from  a 
consideration  of  the  act  in  general  that  the  term 
'^  operator"  as  used  therein  has  reference  to  the 
person  who  is  actively  and  directly  engaged  in 
operating  the  mine.  If  the  mine  owner  was  so 
engaged,  then  under  the  terms  of  the  first  section 
the  duties  and  liabilities  of  an  joperator  under  the 
act  rest  upon  him.  If  he  has  leased  the  mine  and 
the  lessee  is  operating  it  under  the  lease  for  his 
own  profit,  then  he  is  the  sole  person  chargeable 
under  the  act,  where  the  owner  has  reserved  no 
power  of  control. 

It  appears  from  the  complaint  that  the  Deep 

Vein  Coal  Company  had  leased  the  mine  to  the 

Princeton  Coal  Company,  and  that  at  the 

1.  time  of  the  occurrence  complained  of  the 
'  latter  was  operating  the  mine  as  lessee,  and 
to  that  end  that  it  employed  the  miners,  including 
decedent,  engaged  in  working  the  mine,  and  that  it 
directed  them  in  their  work.  In  the  absence  of 
allegations  to  the  contrary,  it  will  be  presumed  that 
it  paid  the  employes  and  the  other  expenses  of 
operating  the  mine,  and  that  it  sold  the  product  on 
its  own  account.  Such  presumptions  flow  legit- 
imately from  the  allegations  that  it  was  operating 
the  mine  as  lessee,  and  that  it  employed  and 
directed  the  labor.  Under  such  circumstances 
it  does  not  appear  from  the  complaint  that  the 
Deep  Vein  Coal  Company  was  operating  the 
mine  or  that  it  was  being  operated  on  account  of 
such  company.  In  fact,  it  affirmatively  appears 
from  the  complaint  that  the  Princeton  Coal  Com- 
pany was  operating  the  mine  on  its  own  account. 
It  follows  that  the  complaint,  as  predicated  on  the 
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theory  that  the  Deep  Vein  Coal  Company  J>y  the 
averments  is  brought  within  the  meaningof  the 
term  ^'operator"  as  used  in  the  act,  fails  to  state  a 
cause  of  action  against  such  appellant. 

Appellee  argues  that  the  statutory  duty  resting 
upon  the  Deep  Vein  Coal  Company  as  owner  to 
keep  the  mine  in  a  reasonably  safe  condition  was 
nondelegable;  that  performance  thereof  could  not 
be  committed  by  it  to  a  lessee  to  its  own  exculpa- 
tion. Appellee  cites  Interstate  Coal  Co.  v.  Baxor 
venie  (1911),  144  Ky.  172,  137  S.  W.  S59 ;'Curnn 
r.  Grimes  (1909),  116  S.  W.  725;  and  Fell  v.  Rich 
HiU^  etc.,  Co.  (1886),  23  Mo.  App.  216.  It  is  true 
that  those  duties,  whether  of  statutory  or 

2.  common-law  origin,  which  rest  upon  a  master 
relative  to  making  safe  the  place  where  the 

servant  is  required  to  work,  can  not  be  delegated 
for  performance  to  another,  the  master  thereby 
escaping  responsibility  for  results.  Brazil^  etc.^  Coal 
Co.  V.  Young  (1889),  117  Ind.  520,  20  N.  E.  423. 
The  infirmity  in  api>ellee's  argument,  however, 
consists  in  the  misapplication  of  the  principle. 
The  various  duties  specified  by  the  statute  here 
rest  on  the  oi>erator  rather  than  on  the  owner. 

3.  The  owner  is  the  operator  only  where  he 
retains  control  of  the  mine,  or  to  the  extent 

that  he  retains  control  of  it,  or  where  it  is  being 
operated  on  his  accoimt.  The  first  two  cases  cited 
by  appellee  were  decided  under  a  statute  requiring 
that  "the  owner,  agent  or  lessee"  of  any  coal  mine 
to  which  the  statute  is  applicable  shall  ventilate 
it  in  a  specified  manner.  In  each  of  said  cases  a 
miner  who  was  an  employe  of  an  independent 
contractor  suffered  an  injury  by  reason  of  defective 
ventilation.  In  the  Interstate  case,  the  owner  had 
parceled  out  to  independent  contractors  the  re- 
spective compartments  of  the  mine  to  be  operated 
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at  a  specified  price  per  ton  for  the  coal  produced, 
such  contractors  agreeing  to  look  after  the  ventilat- 
ing equipment.  It  was  held  under  the  facts  of  that 
case  that  the  owner  retained  general  control  of 
the  mine,  and  hence  that  he  was  liable.  In  the 
Curvin  case  a  certain  section  of  the  mine  was 
let  to  an  independent  contractor  to  be  operated, 
the  other  parts  of  it  being  worked  under  the  personal 
direction  of  the  owner,  who  assumed  all  duties 
respecting  ventilation*  The  owner  was  held  liable 
on  the  theory  that  the  mine  was  being  operated  as 
an  entirety  and  that  the  owner  was  in  fact  operat- 
ing it.  In  the  Fell  case,  decided  under  a  somewhat 
similar  statute,  an  employe  of  an  independent 
contractor  was  injured  by  reason  of  the  use  of 
certain  defective  machinery  and  its  negligent  opera- 
tion. In  a  suit  against  the  mine  owner  to  recover 
for  such  injury,  he  was  held  liable;  the  basis  of  such 
liability  being  that  by  the  terms  of  the  contract, 
under  which  the  independent  contractor  was  operat- 
ing, the  mine  owner  obligated  himself  to  furnish 
and  operate  such  machinery.  It  is  apparent  that 
these  cases  are  disting^uishable  from  the  case  at 
bar.  Here  there  is  no  averment  that  the  Deep 
Vein  Coal  Company  was  operating  the  mine  in 
whole  or  in  part,  or  that  it  directed  or  conducted, 
or  reserved  the  power  or  assumed  an  obligation  to 
direct  or  conduct,  such  operations  in  whole  or  in 
part. 

It  is  argued  also  that  the  leasing  of  the  mine  to 
the  Princeton  Coal  Company  was  a  mere  subterfuge 

resorted  to  in  an  attempt  to  safeguard  the 
4.     Deep  Vein  Coal  Company  from  consequences 

likely  to  flow  from  negligent  operation,  and 
that  in  fact  the  latter  company  was  the  operator. 
If  such  a  situation  existed,  and  the  Deep  Vein 
Coal  Company  was  in  fact  the  operator,  the  com- 
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plaint,  by  proper  averments,  should  have  disclosed 
the  fact.  See  Nelson  v.  American  Cement^  etc.y 
Co.  (1911),  84  Kan.  797,  115  Pac.  578;  PoUorff  v. 
Fidelity  Coal  Min.  Co.  (1912),  86  Kan.  774,  122 
Pac.  120.  Appellee  sued  on  the  theory  that  the 
Princeton  company  as  lessee  was  working  the 
mine. 

There  is  a  suggestion  also  that  the  Deep  Vein 
Coal  Company,  independent  of  statute,  and  if 
its  situation  be  measured  by  those  common-law 
principles  which  control  where  the  relation  of  con- 
tractee  and  independent  contractor  or  that  of 
landlord  and  tenant  exists,  may  be  held  liable  in 
this  action.  As  a  general  rule,  the  contractee  is 
not  answerable  for  the  acts  of  an  indepen- 

5.  dent  contractor.  To  6uch  rule  there  are 
exceptions,  among  others,  where  the  work 
committed  to  the  contractor  to  be  done  !s 
inherently  dangerous  although  care  be  used,  or 
wherq  the  necessary  consequence  of  doing  the 
work  as  specified  in  the  contract  is  injury  to  another. 
Julius  Keller  Constr.  Co.  v.  Herkless  (1915),  59  Ind. 
App.  472,  109  N.  E.  797,  and  cases;  Louisville^  etc.^ 
Co.  V.  Hughes  (1909),  134  Ga.  75,  67  S.  E.  542; 
Embler  v.  Gloucester  Lumber  Co.  (1914),  167  N.  C. 
457,  83  S.  E.  740;  Carson  v.  Blodgett  (1915),  189 
Mo.  App.  120,  174  S.  W.  447.  While  the  business 
of  mining  coal  is  declared  by  statute  to  be  a  danger- 
ous industry  (§8624a  Burns  1914,  Acts  1911  p. 
658) ,  yet  the  law  recognizes  it  as  a  business  proper 
to  be  regulated  rather  than  that  it  should  be  pro- 
hibited, and  that  it  may  be  prosecuted  with  reason- 
able safety  if  care  be  used.  Laffery  v.  United 
States,  etc.^  Co.  (1910),  83  Kan.  349,  111  Pac.  498, 
45  L.  R.  A.  (K  S.)  930,  Ann.  Cas.  1912A  590. 

From  the  averments  of  the  complaint  it  would 
seem  that  the  relation  existing  between  appellants 
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was  in  the  nature  of  that  of  landlord  and  tenant, 
rather  than  that  of  contractee  and  independent 
contractor.  In  a  case  somewhat  similar  to  the 
case  at  bar,  the  Supreme  Court  of  Michigan, 
speaking  by  Justice  Cooley,  used  the  following 
language  respecting  each  of  these  relations:  "The 
owner  may  rent  a  mine,  resigning  all  charge  and 
control  over  it,  and  at  the  same  time  put  off  all 
responsibility  for  what  may  occur  in  it  afterwards. 
If  he  transfers  no  nuisance  with  it,  and  provides  for 
nothing  by  his  lease  which  will  expose  others  to 
danger,  he  will  from  that  time  have  no  more  concern 
with  the  consequences  to  others  than  any  third 
person.  If  instead  of  leasing  he  puts  contractors 
in  possession  the  result  must  be  the  same  if  there  is 
nothing  in  the  contract  which  is  calculated  to  bring 
about  danger.  But  if,  on  the  other  hand,  he 
retains  charge  and  control,  and  gives  workmen  a 
right  to  understand  that  he  is  caring  for  their 
safety  and  that  they  may  rely  upon  him  to  guard 
against  negligent  conduct  in  the  contractors  and 
others,  his  moral  accountability  for  their  safety 
is  as  broad  as  it  would  be  if  he  were  working  the 
mine  in  person;  and  his  legal  accountability  ought 
to  be  commensurate  with  it.'*  Samuehon  v.  CUve-- 
land,  etc.,  Co.  (1882),  49  Mich.  164,  13  N.  W.  499, 
43  Am.  Rep.  456.  See,  also,  Smith  v.  Belshaw 
(1891),  89  Cal.  427,  26  Pac.  834. 

There  is  no  allegation  here  that  the  dangerous 

condition  of  which  complaint  is  made  existed  at 

the  time  the  lease  was  executed  and  the  Princeton 

Company  was  placed  in  possession,  or  that 

6.     such  dangerous  condition  would  result  in  the 

operation  of  the  mine,   although  due  care 

were  used.     In  short,  it  sufficiently  appears  from 

the  complaint  that  the  Deep  Vein  Coal  Company 

surrendered  possession  of  the  mine  to  the  Princeton 
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Coal  Company,  retaining  no  control  thereof,  and 
in  addition,  there  is  a  direct  averment  that  the 
defective  condition  orginated  subsequently  by  rea- 
son of  the  negligence  of  the  latter  company  in 
operating  it.  In  fact  the  complaint  contains  no 
charge  of  negligence  as  against  the  former  company. 
We  are  therefore  required  to  hold  that  the  com- 
plaint does  not  state  a  cause  of  action  against  the 
latter  company  on  any  theory,  and  that  the  court 
erred  in  overruling  the  demurrer  thereto.  Deller 
V.  Hofferberth  (1891),  127  Ind.  414,  26  N.  E.  889; 
Keeler  v.  Lederer^  etc.,  Cor.  (1904),  26  R.  I.  524, 
69  Atl.  855;  Board,  etc.,  v.  Woodcliffe,  etc.,  Co. 
(1907),  74  N.  J.  Law  355,  65  Atl.  844;  Grifin  v. 
Jackson,  etc.,  Co.  (1901),  92  Am.  St.  496,  full 
note;  City  v.  Spaidding  (1849),  50  Am.  Dec.  775, 
note;  Brady  v.  KUin  (1903),  133  Mich.  422,  95 
N.  W.  557,  62  L.  R.  A.  909,  103  Am.  St.  455,  2 
Ann.  Cas.  464. 

Without  particularizing,  it  should  be  said  also 
that  the  erroneous  view  entertained  by  the  trial 
court  respecting  the  sufficiency  of  the  complaint 
against  the  Deep  Vein  Coal  Company,  mani- 
fested by  the  ruling  on  the  demurrer  thereto,  ex- 
tended also  to  a  number  of  instructions  given  and 
refused  in  their  relation  to  that  company.  Thus, 
for  reasons  indicated,  the  court  erred  as  against 
said  company  in  giving  and  in  refusing  certain 
instructions,  especially  Nos.  8  and  13,  given  at  the 
request  of  appellee,  and  Nos.  2  and  7,  given  on  the 
court's  own  motion,  and  in  refusing  Nos.  3,  4,  7, 
10  and  12,  requested  by  appellant.  The  court, 
however,  did  not  err  in  overruling  the  motion  of 
the  Deep  Vein  Coal  Company  for  judgment  on  the 
facts  returned  by  the  jury  in  answer  to  interroga- 
tories, since,  by  such  answers,  it  is  disclosed  that  that 
company,  through  certain  of  its  officers  and  agents. 
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participated  in  the  operation  of  the  mine.  Other 
questions  presented  by  the  Deep  Vein  Coal  Com- 
pany, including  the  court's  action  in  giving  and  re- 
fusing instructions,  not  specifically  mentioned  above, 
are  not  considered  or  decided. 

Of  the  errors  assigned  by  the  Princeton  Coal 
Company,  all  are  waived,  except  that  based  on 
the  overruling  of  its  motion  for  a  new  trial.  In 
support  of  such  assignment,  appellant  Princeton 
Coal  Company  insists  that  the  evidence  is  in- 
sufficient to  sustain  the  verdict.  Briefly  stated, 
the  evidence  necessary  to  a  consideration  of  the 
points  made  respecting  its  sufficiency  was  to  the 
following  effect:  Appellant's  decedent  as  an  em- 
ploye of  said  appellant  was  engaged  in  mining  coal 
in  a  certain  subterranean  room,  extending  north 
and  south,  and  turned  off  from  a  certain  branch 
entry.  Into  this  room  a  car  track  extended  to 
nea^  the  face  of  the  rear  wall  marking  the  limit 
to  which  the  removal  of  coal  had  been  accomplished 
in  that  direction.  This  track  originally  consisted 
of  a  single  line,  but  shortly  before  the  occurrence 
complained  of,  said  appellant  had  laid  an  additional 
track  paralleling  the  original  track  on  the 
west  and  a  few  feet  from  it.  On  these  tracks,  cars 
were  operated  by  hand  power  from  the  neck,  or 
the  passage  leading  to  the  room,  to  the  face,  for  the 
purpose  of  transporting  coal  as  it  was  mined.  The 
tracks  were  designed  to  be  used  and  were  used  by 
miners  as  walkways  in  passing  to  and  from  their 
work.  There  was  evidence  that  in  laying  the  addi- 
tional track  certain  props  placed  to  sustain  the  roof 
of  the  mine  were  removed,  and  that  they  were  not 
replaced.  It  was  a  part  of  decedent's  duties  to 
push  cars  from  the  neck  to  the  face,  load  them  with 
coal  as  it  was  mined  and  return  them  to  the  neck« 
On  February  27, 1913,  while  pushing  a  car  toward 


MAY  TERM,  1916.  623 


'Deep  Vein  Coal  CJo.  v.  Rainey — 62  Ind.  App.  608. 

the  face,  a  piece  of  slate,  four  feet  by  six  feet,  and 
estimated  to  weigh  about  a  ton,  fell  from  the  roof 
on  him  inflicting  injuries  from  which  he  subsequent- 
ly died. 

The  only  points  made  respecting  the  sufficiency  of 
the  evidence  are  that  it  was  not  shown  that  the  loose 
condition  of  the  roof  was  discoverable  prior  to  the 
accident,  or  that  said  appellant  had  any  notice 
thereof.  Appellant,  by  urging  only  these  points, 
impliedly  admits  that  the  condition  existed,  and 
that  the  evidence  in  all  other  respects  not  questioned 
is  sufficient.  Respecting  the  points  made,  there 
was  evidence  that  the  props  referred  to  above  were 
removed  from  near  the  section  of  rock  that  sub- 
sequently feU  upon  the  decedent,  and  some  evi- 
dence that  in  the  fall  a  thin  end  of  the  section 
severed  itself  from  the  main  body  and  did  not 
strike  decedent  or  rest  upon  him,  and  that  one 
prop  removed  had  stood  under  such  thin  end. 
Although  it  be  conceded  that  none  of  the  props 
removed  stood  directly  under  the  rock  which  fell, 
amd  that  they  therefore  did  not  directly  support 
it,  it  is  a  fact  established  by  natural  law  as  a  practi- 
cal proposition  that  the  sustaining  force  of  a  prop, 
when  taken  in  conjunction  with  the  cohesion  of 
the  rock,  extends  in  each  direction  beyond  the 
portion  of  the  rock  immediately  supported,  and 
that  there  will  be  no  tendency  of  any  portion  of 
such  rock  to  sever  itself  and  faU  until  a  point  is 
reached  remote  from  a  prop,  where  the  weight  of 
the  rock  overcomes  such  extended  sustaining  force 
to  the  destruction  of  its  own  cohesion.  If  one  of 
the  props  stood  immediately  under  the  section  'that 
fell,  its  removal  deprived  such  section  of  direct 
support.  In  any  event  the  removal  of  the  props 
deprived  the  roof  as  a  whole  of  support,  the  ex- 
tended effect  of  which  may  reasonably  be  presumed 
to  have  extended  to  the  section  that  fell.    Ap- 
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pellant  as  a  practical  operator  of  a  mine  should  be 
chargeable  with  knowledge  of  these  facts.  There 
was  evidence  also  that  the  effect  of  removing  props 
is  the  weakening  of  the  roof  as  compared  with  its 
condition  before  the  props  were  placed.  Also 
that,  in  those  cases  where  a  loose  condition  of  the 
roof  can  not  be  discovered  by  the  eye  alone,  the 
fact  may  be  ascertained  by  a  process  of  sounding 
the  rock,  called  "drumming",  and  that  the  condi- 
tion here  could  have  been  so  determined.  There 
was  evidence  that  the  kind  of  rock  that  formed 
the  roof  here  is  always  treacherous,  and  that  it  is 
necessary  to  inspect  it  carefully;  also  that  this  rock 
could  have  been  supported  without  interfering  with 
the  mine  operations;  and  that  it  could  have  been 
safely  and  easily  taken  down.  There  was  evidence 
also  that  in  a  room  extending  north  and  south  the 
roof  was  more  likely  to  become  loose  than  in  rooms 
extending  in  the  opposite  directions.  There  was 
evidence  also  that,  after  the  props  were  removed, 
decedent's  fellow  workman  called  the  attention  of 
the  mine  boss  to  the  situation  and  requested  him  to 
support  the  roof  with  crossbars  and  props,  and  that 
workmen  came  into  the  room  thereafter  for  that 
purpose  under  the  direction  of  the  mine  boss,  but 
failed  to  secure  the  roof  because  they  did  not 
have  timbers  of  the  proper  size.  Appellant  at 
no  time  took  any  steps  to  ascertain  the  condition 
of  the  roof  otherwise  than  by  a  visual  inspection. 
We  regard  this  evidence  as  abundantly  sufficient 
to  establish  that  the  condition  of  the  roof  was  dis- 
coverable by  the  exercise  of  reasonable  diligence, 
and  also  to  charge  appellant  with  at  least  con- 
structive knowledge  of  its  condition.     Under  the 

statute,  it  was  the  imperative  duty  of  the 
7.     appellant,  through  its  mine  boss,    to   visit 

this  room  at  least  every  alternate  day  when 
miners  were  working  therein,  and  to  make  a  reason- 
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able  inspeotion  of  the  roof.  Such  duty  is  not  dis- 
charged by  mere  visual  examination,  where  the 
nature  of  the  material  forming  the  roof  is  of  a 
kind  that  such  an  inspection  will  not  be  effective. 
Appellant  stood  charged  with  whatever  knowledge 
such  a  reasonable  inspection  would  have  brought 
to  it.     It  was  the  duty  of  appellant  also  to  remove 

or  to  secure  by  the  use  of  timbers  all  loose 
&    coal,  slate,  or  rock  discovered  by  such  an 

inspection  or  otherwise,  a  sufficient  quantity 
of  which  timbers  it  was  required  to  keep  on  hand. 
§12,  supra^  (8580  Bums  1914;  Domestic  Coal  Co.  v. 
DeArmey  (1913),  179  Ind.  592,  100  N.  E.  675,  102 
N.  E.  99;  Princeton  Coal^  etc.^  Co.  y.  Downer  (1911), 

48   Ind.    App.    136,    93   N.    E.    1009.     The 
9.    evidence  is  sufficient  to  sustain  the  verdict 

as  against  the  Princeton  Coal  Company. 
Said  appellant  challenges  the  correctness  of  a 
number  of  instructions  given,  and  also  insists  that 
the  court  erred  in  refusing  others  tendered.  We 
should  not  be  warranted  in  considering  specifically 
each  instruction  respecting  which  complaint  is 
made.     As  affecting  the  Princeton  Coal  Company 

the  jury  was  instructed  with  substantial 
'   10.    accuracy,  both  as  to  instructions  given  and 

the  refusal  of  others  tendered.  Of  the  latter, 
to  the  extent  that  they  were  correct  and  applicable 
they  were  included  in  substance  in  those  given. 
However,  in  some  particulars,  instructiotis  refused 
should  be  specifically  considered.  Thus,  several 
instructions  tendered  and  refused  were  to  the 
effect  that  if  the  operator  employed  as  a  mine 
boss  an  experienced  coal  miner  duly  licensed  under 
the  laws  of  the  state,  and  if  such  mine  boss  visited 
and  examined  the  place  where  decedent  was 
working  either  on  the  day  of  the  accident  and  before 
Vol.  62—40 
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the  happening  thereof,  or  on  either  of  the  two  days 
next  prior  thereto,  for  the  purpose  of  visiting  and 
examining  such  place,  then  that  the  operator 
thereby  complied  with  the  statute  requiring  that  a 
competent  mine  boss  who  is  an  experienced  miner 
be  employed,  and  that  he  visit  and  examine  the 
working  place,  etc.,  at  least  every  alternate  day,  etc. 
Perhaps  prima  facie  a  mine  boss  with  the 

11.  qualifications  indicated  may  be  a  competent 
mine  boss,  but  we  do  not  believe  it  can  be 

said  as  matter  of  law  that  he  is  such.  It  is  possible 
that  one  with  such  qualifications  may  in  fact  be 
incompetent,  or  he  may  at  one  time  have  been 
competent  and  subsequently  have  become  incompe- 
tent. As  to  the  other  element  of  the  tendered 
charges,  the  statute  by  the  use  of  the  phrase  ''at 
least''  prescribes  the  minimum  of  visits.  It  can  not 
be  said  as  matter  of  law  that  regardless  of  the  cir- 
cumstances or  the  danger  to  be  anticipated, 

12.  a  visit  each  alternate  day  will  satisfy  the 
statute.   By  the  terms  of  the  statute  properly 

construed,  it  is  the  duty  of  the  mine  boss  to  visit 
and  examine  as  frequently  as  the  situation  reason- 
ably demands,  but  in  any  event  at  least  every 
alternate  day. 

The  court  in  submitting  interrogatories  to  the 
jury  charged,  at  appellant's  request,  that  they  be 
answered  upon  a  consideration  of  the  evidence  in 
the  evenlf  of  a  general  verdict.  Appellant  re- 
quested also  the  thirty-fifth  instruction,  which  was 
refused  by  the  court.  It  is  as  follows:  "The  law 
does  not  prescribe  when  you  shall  consider  and 
answer  the  interrogatories  that  will  be  submitted 
to  you,  and  you  are  at  liberty  to  take  them  into 
consideration  and  answer  them  either  before  or  after 
you  have  agreed  upon  a  general  verdict.**  In 
Wabash  R.  Co.  v.  Oretzinger  (1914),  182  Ind.  155, 
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104  N.  E.  69,  the  trial  court  submitted  interroga- 
tories and  delivered  them  to  the  jury  sealed  in  an 
envelope,  with  instructions  that  the  jury  should 
not  open  the  envelope  until  they  had  agreed  on  a 
general  verdict.  The  Supreme  Court  in  that  case 
condemned  such  a  practice,  but  held  it  to  be  harm- 
less under  the  particular  circumstances  there  pre- 
sented. In  the  course  of  the  opinion  the  following 
language  is  used:  ''While  it  is  true  that  the  statute 
does  not  require  the  interrogatories  to  be  answered 
in  the  absence  of  an  agreement  on  a  general  verdict, 
we  perceive  no  good  reason  why  they  should  not  be 
considered  by  the  jury  in  deliberating  on  the 
general  verdict,  for  it  is  obvious  that  such  considera- 
tion might  better  enable  the  jury  to  make  a  con- 
scientious general  finding."  See,  also.  Southern 
R.  Co.  v.  Weidenhrenner  (1915),  61  Ind.  App.  314, 
109  N.  E.  926.  The  process  by  which  a  general 
verdict  is  reached,  where  the  jury  properly  per- 
forms its  full  fimction,  is  as  follows:  First,  the 
determining  of  all  the  material  facts;  second,  the 
application  of  the  law  to  such  facts  pursuant  to 
the  court's  instructions.  The  result  so  arrived 
at  is  the  general  verdict.  It  is  possible  that  in  a 
given  case  the  facts  may  be  so  numerous  and 
so  complicated  that  the  jury  may  be  unable  to  keep 
them  in  mind  in  order  that  they  may  be  marshalled 
into  the  general  verdict.  A  proper  interrogatory 
deals  with  a  single  question  of  fact,  necessarily 
considered  also  in  properly  arriving  at  the  general 
verdict.  A  number  of  such  interrogatories  deals 
with  a  number  or  all  of  such  essential  facts.  It 
follows,  as  a  practical  proposition,  that  interrogar 
tories  may  perform  the  office  of  suggesting  to  the 
recollection  of  the  jury  material  questions  of  fact 
which  otherwise  might  be  overlooked  in  arriving  at 
the  general  verdict.    It  would,  therefore,  seem  to 
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be  not  only  proper  but  also  a  conunendable  practice 
for  the  jury  to  be  left  freely  to  consider  the  in- 
terrogatories at  such  a  time  in  the  course  of  their 
deliberations  as  will  best  enable  them  not  only  to 
answer  such  interrogatories  truthfully  and  accurate- 
ly, but  also  to  arrive  at  a  just  general  verdict. 
Such  a  rule  would  authorize  the  jury  to  consider 
the    interrogatories    either    before  or    after 

13.  the   general   verdict   had   been   agreed   on, 
or  during  the  deliberations  resi>ecting  the 

same,  as  the  jury  itself  should  determine.    It  is 

therefore  our  judgment  that  the  tendered  instruo* 

tion  might  very  properly  have  been  given  to  the 

jury.    In  the  present  case,  however,  it  is 

14.  not  necessary  that  we  determine  whether  the 
refusal  of  such  instruction  was  error,  for,  if 

error,  it  was  harmless  as  against  the  Princeton 
Coal  Company.  The  other  instructions  given  by 
the  court  to  guide  the  jury  in  answering  interroga- 
tories are  substantially  the  same  as  those  on  that 
subject  in  the  Gretzinger  case,  supra.  Moreover, 
by  the  interrogatories,  the  facts  respecting  but  a 
single  branch  of  the  case  are  called  for.  The 
answers  in  the  main  are  in  harmony  with  what 
appellant  claims  such  facts  to  be ;  that  is,  that  the 
Princeton  Coal  Company  as  lessee,  rather  than  the 
Deep  Vein  Coal  Company,  was  operating  the  mine. 
Other  facts  found,  tending  to  show  that  the  latter 
was  a  joint  tort  feasor  with  the  former,  are  more 
favorable  to  the  Princeton  Coal  Company  than  it 
claims  the  facts  to  be.     Under  such  circumstances 

• 

the  refusal  of  such  instruction,  if  error,  was  harmless. 
We  find  no  error  in  the  record  justifying  a  reversal 
of  the  case  as  to  the  Princeton  Coal  Company. 
The  judgment  is  therefore  reversed  as  to  the  ap- 
pellant Deep  Vein  Coal  Company,  with  instruo* 
tions  to  the  court  to  sustain  its  motion  for  a  new 
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trial,  and  also  its  demurrer  to  the  complaint,  and 
for  other  proceedings  in  harmony  with  this  opinion; 
and  is  affirmed  as  to  the  appellant  the  Princeton 
Coal  Company. 

NoTB. — Reported  in  112  N.  E.  392.  Liability  of  mine  owner  for 
negligent  injury  to  employe  of  independent  oontraotor  working  in 
mine,  45  L.  R.  A.  (N.  S.)  930.  Wliat  persons  deemed  to  be  indepen- 
dent oontraotors  within  meaning  of  rule  relieving  employer  from 
liabiUty,  notes  65  L.  R.  A.  445;  17  L.  R.  A.  (N.  S.)  371.  Delega- 
tion of  master's  duty  as  to  place  and  appliances,  note  54  L.  R.  A. 
63.    8eeiiiid6r(l)27  0yo721;(6)26Cyol56& 


Helms  et  al.  v.  Cook. 

[No.  8,084.    Filed  February  25,  1916.    Rehearing  denied  May  10, 

1916.    Transfer  denied  June  29.  1916.] 

1.  Appbal. — Review, — Assignment  of  Error, — RequisiUa, — ^The  as- 
signment of  error,  to  be  sufftoient  as  to  any  particular  error  at- 
tempted to  be  presented  for  review,  must  present  to  the  appellate 
tribunal  the  precise  question  which  wto  presented  to  the  lower 
court  for  its  decision,    p.  631. 

2.  Apfbau — Joint  Ridinge  and  Exceptions. — Separate  Assignment 
of  Error, — Coparties  may  not  sever  their  pleadings,  or  motions 
in  the  trial  court,  and  obtain  separate  rulings  thereon  and  separate 
exceptions  thereto,  and  then  on  appeal  obtain  a  review  of  such 
rulings  in  the  appellate  tribunal  by  a  joint  assignment  of  error, 
and  vice  versa;  and  where  the  motion  for  a  new  trial,  the  ruling 
thereon  and  the  exception  thereto  are  joint,  and  the  appellants  in 
their  brief  elect  to  rely  on  a  separate  assignment  of  error,  it  is 
impossible  for  the  court  by  looking  to  such  motion,  the  ruling 
thereon  of  the  exception  thereto,  to  determine  whether  the  question 
passed  on  by  the  trial  court  is  identical  with  that  presented  by  the 
sejMurate  assignment  of  error,  and  such  assignment,  therefore, 
presents  no  question  for  the  consideration  of  the  appellate  court. 
p.  632. 

3.  Apfbau — Motion  for  New  TriaL — Review. — ^Where  the  motion 
for  a  new  trial,  the  ruling  thereon  and  the  exception  thereto  are 
joint  and  appellanta  in  their  brief  elect  to  rely  on  a  separate  assign- 
ment of  error,  the  api>ellate  court  will  not  go  behind  the  motion 
on  which  the  ruUng  complained  of  is  based  and  examine  the  several 
rulings  and  exceptions  on  which  such  motion  is  predicated  to  de- 
termine if  an  appellants  were  not  affected  alike  by  such  motion 
and  thereby  ascertain  that  the  question  presented  and  decided 
below  was  identical  with  that  presented  on  appeal,  but  the  ap- 
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I>ellate  oourt  will  look  only  to  the  pleadings  or  motion  on  which 
the  ruling  assigned  as  error  is  based,  the  ruling  itself  and  the  ex- 
oeptlon  thereto*  p.  633. 
4.  Appbai*. — Joint  Assignment  of  Error. — Effect. — ^A  joint  assign- 
ment of  error  must  be  good  as  to  all  who  join  therein  or  it  will  be 
good  as  to  none.    p.  635 

From  Hamilton  Circuit  Court;  Meade  Vestal^ 
Judge. 

Action  by  Daisy  Cook  against  Lucy  Helms  and 
others.  From  a  judgment  for  plaintiff,  the  de- 
fendants appeal.     Affirmed. 

Christian  &  Christian^  J.  A.  Roberts^  Oentry  & 
CampheUf  BeU^  Kirkpatrick  &  Voorhisy  Emaley 
W.  Johnson  and  Joseph  W.  Hvtchinsony  for  ai)- 
pellants. 

0.  E.  Snow^  P.  J.  Fariss  and  Shirts  &  Fertig^  for 
appellee. 

HoTTEL,  J. — ^Everett  Cox  died  intestate  in  Hamil- 
ton County,  Indiana,  the  owner  of  200  acres  of 
real  estate  in  said  county,  subject  to  a  life  estate  in 
120  acres  thereof  in  his  father,  Richard  F.  Cox, 
who  has  since  died.  Everett  Cox  was  never 
married,  and  left  surviving  him  no  legitimate 
children. 

Appellee  claims  to  be  the  illegitimate  child  of 
Everett  Cox,  acknowledged  by  him  during  his  life 
to  be  his  own  child,  and  hence  entitled  to  inherit 
his  estate  under  §3000  Bums  1914,  Acts  1901  p. 
288.  Her  complaint  is  in  two  paragraphs  in  the 
first  of  which  she  alleges  that  she  is  the  owner  in 
fee  and  entitled  to  the  possession  of  said  real  estate, 
describing  it,' and  asking  judgment  for  the  possession 
thereof,  and  in  the  second  paragraph  she  alleges 
that  she  is  the  owner  in  fee  of  said  real  estate,  and 
that  defendants  are  claiming  some  interest  therein 
adverse,  etc.,  and  asking  that  her  title  thereto 
be  quieted.    There  was  a  trial  by  jury  and  a  ver- 
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diet  in  appellee's  favor  on  both  paragraphs  of  the 
complaint.  A  joint  motion  for  new  trial,  filed  by 
all  the  defendants  below,  was  overruled,  and  joint 
exceptions  saved  by  them  to  such  ruling.  There 
was  a  judgment  in  appellee's  favor  on  the  verdict 
and  from  this  judgment  appellants  appeal,  and  in 
their  brief  state  the  errors  relied  on  as  follows: 
''The  court  erred  as  to  each  appellant  in  overruling 
appellant's  motion  for  new  trial." 

It  is  contended  by  appellee  that  the  error  relied 
on  presents  no  question  for  the  consideration  of 
this  court.  In  support  of  this  contention  appellee 
insists,  in  effect,  that  the  record  shows  as  above 
indicated  that  the  motion  for  new  trial,  the  ruling 
thereon,  and  the  exception  thereto  were  joint;  that 
appellants  in  their  brief  have  elected  to  stand  upon 
the  separate  assignment  of  error,  and  hence  that 
any  other  assignment  is  waived;  that  such  separate 
assignment  of  error  presents  no  question  for  the 
determination  of  this  court.  The  assignment  of 
error  is  the  complaint  in  this  court,  and  the  errors 
relied  on  therein,  to  be  available  for  reversal,  must 
be  such  as  to  present  for  the  determination  of  this 
court  such  questions  as  were  presented  to  and  ruled 
on  by  the  trial  court;  that  is  to  say,  such  assign- 
ment of  error,  to  be  sufficient  as  to  any 

1.  particular  error  attempted  to  be  presented  for 
review,  must  present  to  the  appellate  tribimal 
the  precise  question  which  was  presented  to  the 
lower  court  for  its  decision.  Hatfield  v.  Booker 
(1913),  56  Ind.  App.  1,  104  N.  E.  798;  Prescott  v. 
Haughey  (1898),"  152  Ind.  517,  521,  51  N.  E.  1051, 
63  N.  E.  766;  Whitesell  v.  Strickler  (1906),  167  Ind. 
602,  609,  78  N.  E.  845,  119  Am.  St.  524;  Towell  v. 
Hollweg  (1881),  81  Ind.  154;  Harting  v.  Vandalia 
Coal  Co.  (1911),  50  Ind.  App.  98,  101,  98  N.  E.  132. 
To  give  to  the  appealing  party  any  wider  latitude 
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than  that  indicated  would  invite  imposition  on  the 
trial  court,  and  require  the  exercise  of  original 
jurisdiction  by  the  appellate  tribunal  by  requiring 
it  to  determine  questions  not  presented,  or  different 
from  those  presented,  to  the  trial  court  for  its 
decision. 

The  rule  indicated  is  fundamental  in  appellate 
procedure,  and  on  it  is  bottomed  the  repeated  de- 
cisions of  the  Supreme  Court  and  of  this 

2.  court,  to  the  effect  that  coparties  may  not 
sever  their  pleadings,  or  motions  in  the  trial 
court,  and  obtain  from  such  court  separate  rulings 
thereon,  and  separate  exceptions  to  such  rulings, 
and  then  on  appeal  obtain  a  review  of  such  rulings 
in  the  appellate  tribunal  by  a  joint  assignment  of 
error,  and  vice  versa.  See  cases  cited,  supra; 
Starkey  r.  Starkey  (1905),  166  Ind.  140,  143,  76 
N.  E.  876;  Ewbank's  Manual  (2ded.)  §138;  Elliott, 
App.  Proc.  §318.  Appellants,  however,  insist,  in 
effect,  that  the  more  recent  decisions  of  the  Supreme 
Court  recognize  an  exception  to  this  rule,  and  in 
support  of  their  contention  cite  the  following  cases, 
among  others:  Whitesell  v.  StrickUr^  supra;  Stamels 
V.  Mitchenor  (1906),  165  Ind.  672,  75  N.  E.  679; 
Southern  R.  Co.  v.  Bretii  (1913),  181  Ind.  504,  104 
N.  E.  19.  An  examination  of  these  cases  will  show 
that  they  are  not  in  fact  exceptions  to  the  f imda- 
mental  rule  first  above  announced,  but  expressly 
recognize  such  rule.  In  each  of  those  cases  the 
appellate  tribimal,  by  looking  alone  to  the  ruling 
assigned  as  error,  the  motion  or  pleading  on  which 
it  was  based,  and  the  exception  to  the  ruling,  was 
able  to  say,  and  did  say,  in  effect,  that  the  assign- 
ment of  error  in  the  particular  case  being  considered 
presented  to  the  appellate  tribunal  for  review  the 
precise  question  presented  to  and  passed  upon 
by  the  lower  court.     In  the  instant  case  it  would 
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be  impossible  for  this  court  to  say,  by  looking  to 
the  motion  which  is  joint,  and  to  the  ruling  thereon 
and  exception  thereto,  which  are  likewise  joint, 
that  the  question  passed  on  by  the  trial  court  is 
identical  with  that  which  the  separate  assignment 
of  error  presents  to  this  court  for  review.  So  far 
as  this  court  knows,  or  can  know,  from  an  exami- 
nation of  said  motion,  ruling,  and  exception,  it  is 
at  least  possible  that  if  the  same  motion  had  been 
filed  separately  by  each  defendant  below,  the 
ruling  of  the  trial  court  thereon  might  have  been 
different  and  in  favor  of  some  one  or  more  of  such 
defendants.  It  is,  however,  insisted  by  appellant, 
in  effect,  that  an  examination  of  the  record  will 
disclose  that  the  rulings  and  the  exceptions  thereto 
on  which  said  motion  for  new  trial  was  predicated 
affected  all  the  defendants  below  alike,  and  hence 
will  disclose  that  the  question  determined  by  the 
trial  court  is  the  same  as  that  which  this  court  is 
asked  to  review.  In  other  words,  in  order  that 
this,  court  may  determine  whether  any  question 
is  presented  by  appellants*  separate  assignment 
of  error  predicated  on  a  joint  ruling  and  exception 
to  a  joint  motion  for  new  trial,  appellants  would 
have  the  court  go  behind  the  motion  on  which  the 
ruling  complained  of  is  based  and  examine  the 
several  rulings  and  exceptions  on  which  such 
motion  was  based  to  see  if  in  fact  the  appellants 
were  not  all  affected  alike  by  such  motion,  and 
thereby  ascertain  that  the  question  presented  and 
decided  below  was  in  fact  the  same  as  that  here 
presented.  There  is  no  authority  that  approves 
or  warrants  any  such  practice.  The  court, 
3.  in  determining  whether  the  question  pre- 
sented to  this  court  for  review  is  the  same 
as  that  passed  on  by  the  trial  court,  will  look 
only  to  the  pleadings  or  motion  on  which  the 
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ruling  assigned  as  error  is  based,  the  ruling  itself » 
and  the  exception  thereto.  We  might  add  in 
this  connection,  however,  that  even  if  appellants 
be  correct  in  then*  contention  that  each  of  the 
defendants  below  were  affected  alike  by  the  ruling 
on  the  motion  for  a  new  trial  that  this  would  not 
necessarily  mean  that  the  question  presented  to 
the  trial  court  and  this  court  are  identical.  It  is 
evident  from  the  record  in  this  case  that  the  trial 
court  did  not  regard  the  several  rulings  on  wluch 
the  grounds  of  the  motion  for  new  trial  were  based 
as  affecting  all  the  defendants  alike.  This  is  evident 
because  certain  evidence  was  admitted  against 
some  of  the  defendants,  and  not  as  against  others, 
and  the  court  in  its  instructions  expressly  told  the 
jury  that  certain  evidence  should  be  considered 
only  against  the  particular  defendants  indicated 
therein.  It  therefore  affirmatively  appears  from 
the  record  that  some  of  the  defendants  below  had 
reasons  for  a  new  trial  that  were  assigned  in  the 
joint  motion  therefor  which  the  trial  court  had 
treated  as  affecting  them  alone,  and  which  they 
could  not  get  the  benefit  of  by  joining  in  a  motion 
for  a  new  trial  with  their  codefendants  who  were 
not  alike  affected  by  such  ruling.  For  the  reasons 
indicated,  the  separate  assignment  of  error  relied 
on  by  appellants  in  their  brief  presents  no  question 
for  oiur  consideration. 

It  is  suggested  by  appellants  in  their  reply  brief, 
and  was  also  suggested  in  their  oral  argument, 
that  the  record  discloses  a  joint  assignment  of 
error,  and  that  they  should  have  the  benefit  of 
such  assignment.  The  original  brief  does  not 
set  out  the  assignment  of  error,  and  as  already 
stated,  indicates  an  intention  on  appellants  to 
rely  on  the  separate  assignment  of  error.  Assum- 
ing,   however,    without   deciding,    that   appellants 
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should  have  the  benefit  of  their  joint  assignment  of 
error,  it  would  avail  them  nothing  in  this  case. 
Such  assignment  is  by  all  the  appellants  named  in 
the  caption  thereof,  including  those  whom  this 
court,  in  an  opinion  on  a  motion  to  dismiss  the 
appeal  {Helms  v.  Cook  [1914],  68  Ind.  App.  259, 
108  N.  E.  147),  held  were  not  legally  substituted 
for  certain  deceased  defendants,  and  including 
other  appellants  who  were  in  no  position  to  complain 
of  the  ruling  on  the  motion  for  new  trial.  A  joint 
assignment  of  error,  like  a  joint  complaint  m  the 

trial  court,  must  be  good  as  to  all  who  join 
4.     therein  or  it  will  be  good  as  to  none.     White-^ 

sell  V.  Strickler^  supra;  Orten  v.  Tilden 
(1887),  110  Ind.  131,  10  N.  E.  936,  and  cases 
cited;  DUton  v.  Hart  (1910),  175  Ind.  181,  185,  93 
N.  E.  961. 

The  record  as  it  comes  to  us  presents  no  reversible 
error  and  the  judgment  below  is  therefore  affirmed. 

NoTB.— Reported  in  111  N.  E.  632. 


Stijdebakeb    Bbothebs    MANUPACTURiNa    Com- 
pany V.  DeMoss  et  al. 

[No.  8,931.    FUed  June  30, 1916.] 

1.  *  HxTSBAND  AND  WiFB. — HushatuTs  DehU. — LdabUUy. — ^Neither 
the  wife  nor  her  property  are  liable  for  the  debt  of  the  husband 
incurred  before  her  deoease,and  she  is  under  no  obligation  to  make 
provision  that  such  debt  be  paid  out  of  her  estate,    p.  639. 

2.  Wills. — Devise. — Validity, — ^A  wife  may  validly  make  such  a 
testamentary  disposition  of  her  estate  that  it  cannot  be  resorted 
to  for  the  purpose  of  collecting  the  debts  of  the  husband  incurred 
before  her  decease,    p.  639. 

3.  Statutes. — Conflicting  Provisions. — Repeal  by  Implication. — 
Descent. — WiUs. — Hushand*s  Election. — The  amendment  to  §3026 
Bums  1914,  §2488  R.  S.  1881,  by  the  proviso  added  thereto  by 
the  Acts  of  1901  p.  118,  giving  to  the  surviving  husband  the 
property  conveyed  to  him  by  the  wife's  will  imless  he  elects  to 
take  under  the  law,  repeals  by  implication  the  proviso  embodied 
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in  §3016  Burns  1914,  {2485  R.  B.  1881,  by  the  Aets  of  1891  p.  71, 
giving  the  surviving  husband  his  rights  under  the  law  unless  he 
elects  to  take  under  the  wilL    p.  640. 

4.  Wills. — RighU  of  Devisees  and  Legatees. — EUeiion, — iStahite.— 
Where  a  deceased  wife  has  made  a  testamentaiy  provisi<m  for 
her  surviving  husband,  he  has  no  right  to  elect  to  take  from  his 
wife's  estate  by  the  law  of  descent  except  as  provided  in  (3046 
Bums  1914,  Acts  1907  p.  73.    p.  642. 

5.  Wills. — Rights  of  Devisees  and  Legatees, — Election. — When 
Necessary.StaltUe,— Under  {3046  Bums  1914,  Acts  1907  p.  73, 
providing  that  if  by  the  deceased  wife's  will  property  is  devised 
to  the  husband  or  provision  is  made  for  him  therein,  he  shall  take 
under  the  will  unless  he  elects  to  take  in  accordance  with  the  laws 
of  descent,  the  filing  of  an  election  to  take  by  the  will  is  of  no 
effect,  since  the  statute  does  not  require  such  an  election  in  order 
that  a  surviving  husband  may  abide  by  his  wife's  wilL    p.  642. 

6.  Wills. — Rights  of  Devisees  and  Legatees. — Election. — Necessity 
of. — Statute. — ^Where  by  the  terms  of  the  wife's  will  no  proiierty 
is  devised  to  the  husband  or  no  pecuniary  or  other  provision  ia 
made  for  him  therein,  he  will  take  from  her  estate  by  the  laws  of 
desoent  irrespective  of  whether  he  files  an  election,  since  §3046 
Bums  1914,  Acts  1907  p.  73,  requires  the  filing  of  an  election  to 
take  by  descent  instead  of  the  will  only  when  there  is  a  testamentary 
provision  made  for  the  surviving  husband  in  the  deceased  wife's 
wilL    p.  643. 

7.  Wills.— IJt^Ato  of  Devisees.— Election.— ValidUy.—StattOe.-^ 
Under  §3046  Bums  1914,  Acts  1907  p.  73,  providing  that  when- 
ever any  personal  or  real  property  is  devised  to  any  husband, 
ori>ecuniary  or  other  provision  is  made  for  him  in  the  wiU  of  his 
late  wife,  he  shall  take  thereunder  unless  he  elects  to  take  by 
descent,  any  testamentary  provision  coming  within  the  terms  of 
the  statute,  no  matter  how  small  may  be  the  value  of  the  devise, 
obligates  him  to  elect  if  he  desires  to  take  by  descent,  and  his 
action  in  the  premises,  regardless  of  whether  it  is  characterized 
by  business  acumen,  is  oondusivew    p.  645. 

8.  Wills. — Rights  of  Devisees  and  Legatees. — Provision  for  Hua^ 
hand. — What  is. — Election. — Statute. — ^Where  a  deceased  wife's 
will  contains  a  provision  that  the  husband  execute  the  trust 
created  by  the  will,  with  compensation  provided  for  such  services, 
and  that  he  act  as  executor  of  the  will,  such  provision  involves 
enough  of  value  to  obligate  him,  if  he  desires  to  take  from  his 
wife's  estate  by  descent,  to  make  the  election  {yrovided  for  in 
§3046  Bums  1914,  Acts  1907  p.  73,  which  requires  that  the  hus- 
band must  elect  to  take  by  descent  if  the  deceased  wife  has  made 
provision  for  him  in  her  wiU.     p.  648. 

From    Decatur    Circuit    Court;    Ahmo    Blair ^ 
Special  Judge. 
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Action  by  Eleanora  Shields  and  another  against 
the  Studebaker  Brothers  Manufacturing  Company 
and  John  W.  DeMoss,  sheriff.  From  a  judgment 
for  plaintiff,  the  defendant  Studebaker  Brothers 
Manufacturing  Company  appeals.     Affirmed. 

J.  K.  Ewing,  for  appellant. 
John  E.   Osborn  and  Frank  Hamilton^  for  ap- 
pellees. 

Caldwell,  C.  J. — ^Appellant  and  appellee  De- 
Moss  filed  a  demurrer  to  the  complaint  of  the  other 
appellees,  which  demurrer  was  overruled.  Ap- 
pellees Shields,  and  Shields,  trustee,  filed  a  demurrer 
to  appellant's  answer,  which  demurrer  was 
sustained.  Judgment  for  refusal  to  plead  over 
was  rendered  against  appellant  and  appellee  De- 
Moss,  sheriff,  that  they  be  permanently  enjoined 
as  pjrayed,  from  which  judgment  appellant  appeals, 
assigning  error  on  the  overruling  of  the  demurrers. 

The  complaint  is  to  the  following  effect:  Ella 
H.  Shields  died  testate  December  5,  1912,  the 
owner  in  fee  of  certain  described  real  estate  situate 
in  the  city  of  Greensburg,  and  survived  by  her 
daughter,  appellee  Eleanora  Shields,  and  her  hus- 
band, John  W.  Shields,  who,  as  trustee,  was  also 
made  an .  appellee,  as  her  only  heirs  at  law.  By 
the  terms  of  her  last  will  and  testament,  which 
was  duly  probated,  and  of  which  her  husband  by 
its  terms  was  named  as  executor,  Ella  H.  Shields 
devised  and  bequeathed  all  her  property,  both 
real  and  personal,  subject  to  the  payment  of  her 
debts  and  expenses,  to  her  husband,  John  W. 
Shields,  in  trust  for  the  use,  benefit,  support, 
maintenance  and  education  of  appellee  Eleanora 
Shields,  alleged  to  be  the  daughter  of  testatrix, 
and  John  W.  Shields,  for  which  purpose  he  was 
directed  to  use  the  income  from  the  trust,  and  the 
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principal  or  any  part  thereof  if  deemed  ^y  him  to 
be  necessary.  The  will  provided  that  John  W. 
Shields  should  take  title  only  as  trustee,  and  in 
that  capacity  he  was  si)ecifically  given  full  power 
of  control,  management  and  disposition,  with  a 
provision  that  in  his  discretion  he  might  at  any  time 
terminate  the  trust  by  a  conveyance  of  the  trust 
property  to  the  daughter.  The  will  provided,  also, 
that  he  might  sell  any  of  the  trust  property  at  any 
time  at  either  public  or  private  sale,  with  or  with- 
out notice,  for  cash  or  on  time,  as  he  might 
determine,  and  by  the  will  he  was  expressly  author- 
ized to  sell  or  encimiber  any  of  the  personal  or  real 
estate  held  by  him  as  part  of  the  trust  property, 
without  any  petition  to  or  permission  or  authority 
from  any  court,  and  without  reporting  any  such 
sale  to  any  court  for  approval,  and  that  his  con- 
veyance as  trustee  should  carry  a  good  and  perfect 
title  to  the  property  conveyed,  without  the  approval 
of  any  court.     There  was  also  the  following  item: 

"Said  trustee,  if  he  wishes  the  same,  shall  be 
allowed  out  of  said  trust  estate  liberal  com- 
pensation for  services  rendered  by  him  as  such 
trustee,  and  he  shall  not  be  required  to  give 
any  bond  or  render  any  account  to  any  court 
of  his  acts  and  doings  as  such  trustee/* 

The  will  was  executed  July  23,  1904.  Pacts 
are  alleged  to  the  effect  that  John  W.  Shields 
on  December  14,  1912,  elected  to  abide  by  the  will 
by  the  execution  of  an  instrument  as  provided  in 
§3047  Burns  1914,  Acts  1907  p.  73. 

Correctly  construing  the  will,  there  is  an  allega- 
tion that  John  W.  Shields  has  and  holds  the  title 
to  the  real  estate  involved  only  for  the  use  of 
Eleanore  Shields,  the  beneficiary  in  fee,  and  that 
John  W.  Shields,  the  surviving  husband  of  Ella 
H.  Shields,  has  no  interest  therein.  It  is  further 
alleged  that  in  February,  1913,  appellant  in  the 
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Decatur  Circuit  Court  recovered  a  judgment  against 
John  W.  Shields  in  his  individual  capacity,  and  that 
afterwards,  in  the  same  month,  appellant  caused 
execution  to  issue  on  such  judgment,  and  to  be 
delivered  to  appellee  DeMoss,  as  sheriff,  who 
thereupon  levied  such  execution  on  the  imdivided 
one-third  part  in  value  of  such  real  estate  as  the 
property  of  John  W.  Shields,  and  that  he  had 
advertised  such  one-third  for  sale  under  the  levy. 
There  follow  the  necessary  technical  averments, 
with  a  prayer  for  injunction  and  to  quiet  title. 

Proceeding  to  determine  the  sufficiency  of  the 
complaint,  if,  notwithstanding  the  fact  of  the  wife's 
will  and  the  act  pleaded  as  an  election,  John  W. 
Shields,  as  surviving  husband  and  heir  of  his  de- 
ceased wife,  took  by  descent  the  one-third  part  of 
the  lands  described  in  the  complaint,  this  cause 
must  be  reversed;  otherwise,  affirmed.  Appellant's 
judgment  against  John  W.  Shields  was  rendered 
after  the  decease  of  his  wife,  the  probate  of  her  will, 
and  the  filing  of  such  election.  If  therefore  John 
W.  Shields,  at  the  decease  of  his  wife,  became  the 
owner  of  an  estate  in  the  lands  described  in  the 
complaint,  such  judgment,  under  the  facts  alleged, 
did  not  at  that  time  become  a  lien  on  such  estate 
in  the  lands,  as  the  judgment  was  not  at  that  time 
in  existence.  The  record  does  not  disclose  when  or 
the  circumstances  under  "w^hich  the  debt  that  formed 
the  basis  of  the  judgment  was  created.  If  before 
the  decease  of  the  wife,  then  it  may  be  said 

1.  that  neither  she  nor  her  property  was  liable 
for   its   payment,   nor  was   she   under   any 

obligation  to  make  provision   that  it  might  be 

paid  out  of  her  estate  after  her  decease.     In  short, 

if  she  took  steps  to  dispose  of  her  property 

2.  in  such  a  way  that  it  might  not  be  resorted 
to  for  the  purpose  of  collecting  such  debt, 

she  did  not  violate  any  law  by  the  mere  fact  of  so 
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doing.     If  the  debt  was  created  after  the  decease 
of  the  wife,  then  the  record  brings-  to  our  attention 
no  facts  sufficient  to  constitute  an  estoppel  in  favor 
of  appellant.     Under  such  circumstances,  the  ques- 
tion here  must  be  determined  from  a  consideration 
of  the  relation  existing  between  John  W.  Shields 
and  his  deceased  wife's  estate,  and  independent  of 
equities  in  favor  of  appellant.     The  record  presents 
no   equities   in   appellant's   favor   as   against   the 
estate  of  testatrix,  and  it  may  therefore  be  awarded 
only  those  rights  which   are  strictly  legal.     The 
question  of  whether  John  W.  Shields  inherited  an 
interest  in  his  wife's  land  must  be  determined  solely 
from    a    consideration    of    his    relation     to     the 
estate.     If  he  did  inherit  such  interest,  appellant's 
right  must  be  predicated  solely  on  the  fact  of  its 
judgment  and  the  action  taken  thereunder.     Huff* 
man  v.  Copeland  (1894),  139  Ind.  221,  38  N.  E.  861. 
The  following  statute  has  been  in  force  since 
1853:     '^If  a  wife  die  testate  or  intestate,  leaving 
a  widower,  one-third  of  her  real  estate  shall  descend 
to  him,  subject,  however,  to  its  proportion  of  the 
debts   of   the   wife   contracted   before   marriage." 
§2485  R.  S.  1881,  §3016  Bums  1914.     A  proviso 
by  way  of  amendment  on  the  subject  of  election 
was  added  to  this  section  in  1891  (Acts  1891 
3.     p.  71).     This  proviso  was  repealed  by  impli- 
cation by  an  act  passed  in  1901  (Acts  1901 
p.  118),  amending  §2649  Bums  1894,  and  need  not 
be  further  noticed  here.     Stiera  v.  Mundy  (1910), 
174  Ind.  651,  92  N.  E.  374.     There  being  no  debts 
of  the  class  mentioned  in  §3016,  supra^  it  follows 
by  virtue  of  such  section  that  the  title  to  one-third 
of  the  lands  described  in  the  complaint  vested  in 
John  W.  Shields  at  the  decease  of  his  wife,  not- 
withstanding her  last  will,  and  continued  in  him 
until  appellant's  judgment  was  rendered,   and  it 
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thereupon  became  subject  to  the  lien  thereof, 
unless  such  result  is  prevented  by  the  operation  of 
some  other  statute,  or  by  some  conveyance,  estoppel 
or  waiver.  Noble's  Exrx.  v.  Noble  (1862),  19  Ind. 
431;  O'Hara  v.  Stone  (1874),  48  Ind.  417;  Roach  v. 
White  (1884),  94  Ind.  610;  Payton  v.  Monroe 
(1899),  110  Ga.  262,  34  S.  E.  305. 

Appellee  contends  that,  under  the  facts  of  this 
case,  the  effect  of  §3016,  aupraj  is  controlled  and 
nullified  by  §2  of  the  act  of  1907,  and  by  the  steps 
subsequently  taken  by  John  W.  Shields,  pleaded 
her^  as  an  election,  and  which  election  appellees 
claim  was  authorized  by  such  section,  which  is  as 
follows:  "That  whenever  any  personal  or  real 
property  be  bequeathed  or  devised  to  any  husband, 
or  a  pecuniary  or  other  provision  be  made  for  him 
in  the  will  of  his  late  wife,  such  husband  shall  take 
under  such  will  of  his  late  wife,  and  he  shall  receive 
nothing  from  his  wife's  estate  by  reason  of  any  law 
of  descent  of  the  state  of  Indiana,  unless  otherwise 
expressly  provided  in  said  will,  unless  he  shall 
make  an  election  to  retain  his  rights  in  his  wife's 
estate  given  to  him  under  the  laws  of  the  state  of 
Indiana,  which  election  shall  be  made  in  the  man- 
ner hereinafter  provided.''  Acts  1907  p.  73, 
§3046  Bums  1914.  Section  3047  Bums  1914, 
supra^  provides  that  such  election  shall  be  in  writing 
signed,  acknowledged  and  filed  substantially  in 
form  as  was  done  by  John  W.  Shields  here.  Ap- 
pellees contend  that  §3046,  supra^  authorized  the 
election  pleaded  here,  and  that  John  W.  Shields 
therefore  took  no  part  of  his  wife's  estate  under  the 
statutes  of  descent,  and  that  his  interest  in  such 
estate  is  measured  by  the  terms  of  the  will.  Ap- 
pellant, however,  contends  that  the  facts  here  do 
not  bring  this  case  within  the  scope  of  such  statute 
Vol.  62—41 
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SO  as  to  render  it  applicable,  for  the  assigned  reason 
that  by  the  terms  of  his  wife's  will  no  proi)erty  was 
devised  to  John  W.  Shields,  nor  was  there  any  pecun- 
iary or  other  provision  thereby  made  for  him. 
To  such  argument  appellees  rejoin  in  effect  that, 
if  it  be  conceded  that  the  existence  of  a  property, 
pecuniary,  or  other  provision  is  essential  in  order 
that  such  statute  may  be  applicable,  then  the 
fact  that  John  W.  Shields  was  named  as  executor 
of  the  will,  and  trustee  of  the  trust  thereby  created, 
with  the  stipulation  that  he  should  be  compensated 
for  his  services  in  the  latter  capacity  amounts  to 
such  a  provision. 

Directing  our  attention  first  to  the  act  pleaded 
as  an  election,  it  will  be  observed  that  John  W. 
Shields  thereby  signified  his  purpose  and  intention 
to  abide  by  the  wUl,  and  to  relinquish  all  rights 
as  surviving  husband  under  the  statutes  of  descent. 
In  such  a  case,   as  is  presented  here,  the 

4.  right  to  elect  is  a  creatiure  of  the  statute, 
and  is  grounded  only  on  the  provisions  of 

§3046,  supra.  Independent  of3hat  statute,  such 
right  of  election  does  not  exist.  That  statute 
authorizes  a  surviving  husband  to  elect  only  in 
case  he  desires  to  retain  his  rights  under  the  statutes 
of  descent.  In  cases  coming  within  the  provisions 
of  that  statute,  so  that  the  right  to  elect  exists,  the 
surviving  husband  must  elect  "to  retain  the  rights 
in  his  wife's  estate  given  to  him  under  the  laws  of 
the  state,**  or  he  will  be  bound  by  the  will.  It 
follows  that  the  act  pleaded  here  as  an  election 
was  of  no  effect,   and  that,   if  the  above 

5.  statute  is  applicable,  no  part  of  his  wife's 
estate  passed  by  descent  to  John  W.  Shields, 

not  by  reason  of  such  election  to  abide  by  the  will, 
but  because  he  failed  to  elect  to  retain  his  rights  as 
aforesaid.     The  statute  does  not  require  an  elec- 


MAY  TERM,  1916,  .     643 


Studebaker  Bros.  Mfg.  Co..  v.  DeMoss — 62  Ind.  App.  635. 

tion  in  order  that  a  surviving  husband  may  abide 
by  his  wife's  will.  Fosher  v.  Guilliams  (1889), 
120  Ind.  172,  22  N.E.I  18. 

We  proceed  to  the  question  of  whether  the 
will  here,  when  measured  by  the  terms  of  §3046, 
supra^  was  of  such  a  nature  in  its  relation  to  the 
personal  interest  of  John  W.  Shields  as  to  invoke 
the  statutory  election  on  his  part.  Reading  §§3016 
and  8046,  supra,  together,  by  the  former  it  is  pro- 
vided substantially  that,  if  the  wife  die  testate  or  in- 
testate, one-third  of  her  real  estate  shall  descend 
to  the  surviving  husband.  Where  that  section 
controls,  it  is  not  within  the  power  of  the  wife  by 
will  to  deprive  her  husband  of  one-third  of  the 
real  estate  owned  by  her  at  her  decease.  The  effect 
of  §3046,  supra,  is  to  modify  §3016,  supra,  under 
the  circumstances  outlined  by  the  former.  These 
circumstances  are  in  substance  that  if,  by  the  wife's 
will,  property  is  devised  or  bequeathed  to  the 
husband,  or  a  pecuniary  or  other  provision  is  made 
for  him,  he  shall  not  take  by  descent,  but  rather 
he  shall  take  only  what  is  given  him  by  the  will, 
unless  he  shall  in  manner  and  form  as  specified 
elect  to  take  by  descent.  In  such  a  case,  if  he  fails 
to  elect,  he  takes  only  under  the  will,  unless  the  will 
expressly  provides  that  the  provision  made  for 
him  is  in  addition  to  his  statutory  rights  or  some 
part  thereof.  The  statute  is  silent  respecting  a 
case  where,  by  the  terms  of  the  wife's  will,  no 
property  is  devised  or  bequeathed  to  the  husband, 
and  no  pecuniary  or  other  provision  is  made  for 
him  by  the  wife's  will.  In  such  a  case,  looking 
to  the  express  language  of  §3046,  supra^  the 

6.     statutes  of  descent  are  not  thereby  modified 

or    affected.     Action    on    the    part    of    the 

husband  is  not  invoked.     The  will  does  not  affect 

his  interests.     He  may  remain  passive  and  thereby 
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he  takes  by .  descent.  Such  is  the  language  of 
the  statute,  and  we  construe  it  as  indicated.  To 
such  effect  are  the  decided  cases  in  other  jurisdic- 
tions involving  somewhat  similar  statutes.  Cumr- 
mings  v.  Daniel  (1840),  39  Ky.  (9  Dana)  361; 
Loughborough  v.  Loughborough  (1854),  53  Ky. 
(14  B.  Mon.)  549;  Smoot  v.  Heyser^s  Exr.  (1902), 
113  Ky.  81,  67  S.  W.  21;  Roberts  v.  Roberts  (1857), 
34  Miss.  322;  Sperry  v.  Swiger  (1903),  54  W.  Va. 
283,  46  S.  E.  125;  Burrall  v.  Bender  (1886),  61 
Mich.  608,  28  N.  W.  731;  Jochem  v.  Dutcher  (1899), 
104  Wis.  611,  80  N.  W.  949;  McGhee  v.  Stephens 
(1887),  83  Ala.  466,  3  South.  808. 

Doubtless  the  language  of  a  statute  might  be 
such  as  to  create  the  right  or  the  duty  to  elect 
between  a  will  and  the  statute  of  descent  where  no 
testamentary  provision  is  made  for  the  surviving 
spouse.  In  such  a  case,  the  broad  alternative  would 
be  merely  whether  the  will  should  stand  as  against 
a  surviving  husband  or  wife,  or  the  statutes  of 
descent  should  be  given  effect.  Such  is  the  holding 
of  this  court  in  Traudt  v.  Hagerman  (1901),  27 
Ind.  App.  150,  60  N.  E.  1011.  That  case,  how- 
ever, was  decided  under  the  proviso  to  §3016, 
supra,  repealed  as  we  said  by  said  act  of  1901  (Acts 
1901  p.  118).  The  proviso  to  §3016,  supra,  differed 
so  radically  in  its  provisions  from  §3046,  supra, 
that  the  Traudt  case  can  scarcely  be  considered  as 
either  authoritative  or  controlling  here.  It  may 
be  said  also  that  Huffman  v.  Copeland,  supra^ 
is  scarcely  in  point  here,  since  in  that  case  there  was 
a  testamentary  provision  in  the  husband's  favor, 
and  weight  is  given  to  the  fact  that  the  will  was 
made  pursuant  to  a  contract  between  the  husband 
and  wife.  We  proceed  to  determine  whether  by 
the  terms  of  the  will  involved  here  any  real  or  per- 
sonal property  was  devised  or  bequeathed  to  the 
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husband,   or  whether  thereby   any  pecuniary   or 

other  provision  was  made  for  him.     The  statute 

is  to  the  effect  that  if  any  provision  is  made 

7.  for  the  husband  by  the  wife's  will,  regard- 
less of  whether  it  be  a  property  provision, 
a  pecuniary  provision,  or  a  right  not  strictly  class- 
ifiable as  property,  or  not  strictly  of  a  pecuniary 
nature,  the  fact  of  such  provision  requires  him  to 
elect  in  manner  and  form  as  specified  ''to  retain 
the  rights  in  his  wife's  estate  given  him  under  the 
laws  of  the  state,"  and  failing  so  to  do,  he  ''shall 
take  under  such  will  of  his  late  wife,  and  he  shall 
receive  nothing  by  reason  of  any  law  of .  descent 
of  the  state  of  Indiana,  imless  otherwise  expressly 
provided  in  said  will."  The  obligation  to  elect 
does  not  depend  on  comparative  values.  The 
provision  made  for  him  by  the  will  may  be  very 
much  less  in  value  than  his  rights  under  the  statutes 
of  descent,  or  it  may  have  no  real  marketable  or 
monetary  value,  still,  if  it  confers  on  him  some 
benefit,  he  is  put  to  an  election.  The  fact  of  a 
provision  made  by  the  will,  rather  than  its  value, 
arouses  the  obligation  to  elect,  and  the  election 
when  made,  either  by  actively  choosing  rights  under 
the  statute,  or  by  passively  surrendering  them,  is 
binding  on  him  and  all  the  world,  regardless  of 
whether  it  is  characterized  by  the  exercise  of  busi- 
ness acumen. 

If  provision  is  made  for  the  husband  by  the 
will  involved  here,  it  consists  in  the  fact  that  he  is 
named  as  trustee  of  the  trust  thereby  created,  and 
also  in  that  he  is  nominated  as  executor  of  the 
will.  As  we  have  indicated,  the  will  provides  that 
he  shall  receive  out  of  the  trust  estate  liberal 
compensation  for  his  services  in  the  former  capacity, 
and  he  is  entitled  to  reasonable  compensation  for 
services  in  the  latter  capacity  also,  although  the 
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will  does  not  expressly  so  stipulate.  Carter  v. 
Harvey  (1899),  77  Miss.  1,  25  South.  862,  Is  cited 
by  appellees  as  conclusive  on  the  proposition  that 
appointment  to  the  trusteeship  created  by  the 
will  and  nomination  to  an  executorship  there- 
under amounted  to  a  provision  for  the  husband 
under  the  statute  which  we  are  consideiing.  That 
case,  while  to  some  extent  applicable,  is  scarcely 
conclusisre  here.  The  scope  of  the  decision  is  in- 
dicated by  the  following  quoted  therefrom:  "The 
will  of  Mrs.  Harvey  did  not  fail  to  make  any  pro- 
vision for  her  husband.  The  error  of  the  counsel 
for  api>ellant  arises  out  of  his  reading  into  §4497 
of  our  code  the  words  any  'adequate'  or  'sufficient' 
provision  for  the  husband.  *  *  *  In  the  case 
before  us  there  was  no  failure  to  make  any  pro- 
vision by  the  will  of  the  wife  for  the  husband.  He 
was  made  executor  of  the  will  and  guardian  of  the 
infant  children  (then  of  very  tender  age),  without 
bond,  with  the  right  to  use  the  estate  as  he  al- 
ways had  done,  for  the  benefit  of  the  infants.  He  thus 
had  some  provision  made  for  hinu  Besides,  the 
whole  of  the  estate  was  bequeathed  and  devised 
to  him  absolutely  in  the  event  of  the  children 
of  the  testatrix  dying  before  reaching  their  majority. 
These  provisions  of  the  will  were  statisfactory  to 
the  husband,  for  he  has  never  renounced  the  will, 
and  it  is  not  for  his  creditors  to  renounce  for  him." 
The  fact  that,  by  the  terms  of  the  will  in  that 
case,  there  was  devised  to  the  husband  a  contingent 
remainder  in  fee  in  all  the  landB  of  which  the  wife 
died  seized  of  itself  constituted  a  substantial  though 
conditional  provision  for  the  husband,  and  such  fact 
possibly  to  some  extent  influenced  the  decision. 
Moreover,  by  the  provisions  of  the  will  there, 
the  husband  was  authorized  as  guardian  to  use 
the  estate  devised  in  supporting  and  maintaining 
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the  infant  children.  As  the  husband  was  under 
not  only  a  moral  but  also  a  legal  obligation  to  sup- 
port and  maintain  such  children,  it  is  apparent 
that  the  fact  that  he  was  to  an  extent  relieved  from 
such  legal  obligation  by  reason  of  the  fund  to  that 
end  created  by  the  wife's  will,  amoimted  to  a  pro- 
vision for  him.  It  is  held  that  a  right  created  in  one 
as  trustee  to  use  the  trust  property  to  aid  hiTp  in 
rearing  and  educating  his  children  constitutes  in 
him  ''a  beneficial  interest  of  a  pecuniary  character." 
Ex  Parte  Kilgore  (1889),  120  Ind.  94,  98,  22  N.  E. 
104. 

By  the  terms  of  the  wife's  will  in  the  case  at  bar, 
the  trustee  is  authorized  to  use  the  income,  and  if 
necessary  the  principal,  of  the  trust  estate  in 
maintaining  and  educating  his  daughter,  the  appellee 
Eleanora  Shields.  It  is  a  reasonable  inference  from 
the  wiU  that,  at  the  time  of  the  execution  thereof, 
the  daughter  was  a  minor;  but  the  record  fails  to 
disclose  her  age  at  the  time  of  the  probate  of  the 
wiU.  If  more  than  twenty-one  years  of  age  at  that 
time,  the  husband,  of  course,  would  be  under  no 
legal  obligations  personally  to  maintain  or  educate 
her.  The  Carter  case  then  is  scarcely  parallel 
to  the  case  at  bar. 

As  we  have  said,  the  husband  here  is  entitled 
to  compensation  for  his  services  both  as  trustee 
and  as  executor.  His  right  to  serve  as  trustee  is 
based  entirely  upon  the  will.  The  same  may  be 
said  of  his  right  to  serve  as  executor,  since  the 
wife,  had  she  chosen,  might  have  named  some  one 
else  to  serve  in  either  or  both  capacities.  His 
right  to  compensation  then,  as  indicated,  is  based 
entirely  upon  the  will.  It  is  true  that  in  either 
capacity  compensation  received  must  be  measiu'ed 
by  services  performed,  and  that  the  husband  in 
executing  such  trusts  renders  to  the  estate  as  much 
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of  value  as  he  receives  therefrom,  and  hence  it  is 
somewhat  plausible  to  conclude  that  no  provision 
is  made  for  him  by  the  will.  The  problem  of  electing 
one  thing  to  the  exclusion  of  another  presents 
itself  to  the  person  interested  as  a  practical  proposi- 
tion. He  chooses  as  to  him  seems  best  imder  all 
the  circumstances  confronting  him.  As  a  practical 
proposition,  the  opportunity  to  dispose  of  a  person's 
services  for  a  compensation  may  under  some  cir- 
cumstances— ^perhaps  under  all  circumstances — ^be 
a  very  real  and  substantial  benefit  to  such  person. 
If  the  opportunity  affording  a  person  so  to  dispose 
of  his  services  is  to  him  a  benefit  of  considerable 
magnitude  imder  some  circumstances,  then  under 
any  circumstances,  where  he  avails  himself  of 
such  opportunity,  some  degree  of  benefit  to  him 
must  be  involved  from  his  viewpoint,  or  he  would 
have  refused  so  to  dispose  of  his  services.  As 
a  practical  proposition,  his  selection  to  a  trusteeship 
of  an  extensive  estate  where  the  trust  is  to  continue 
for  a  long  period  of  time  might  have  a  very  con- 
siderable pecuniary  value.  Under  other  circum- 
stances, the  pecuniary  value  of  the  trusteeship 
might  be  small.  In  the  case  at  bar  the  monetary 
value  to  the  trustee  of  the  trust  created  by  the  will 
may  be  small  or  it  may  be  large.  On  this  subject 
the  record  does  not  advise  us.  Nor  is  it  important 
in  the  determination  of  this  cause.  We  conclude 
that  the  right  created  in  the  husband  to 

8.  execute  the  trust  created  by  the  will  and  to 
serve  as  executor  thereunder  involves  enough 
of  value  to  amount  to  a  provision  made  for  the 
husband  by  his  wife's  will. 

Had  the  husband  here  elected  to  take  under  the 
laws  of  descent,  such  fact  would  not  have  entirely 
destroyed  the  trust  created  by  the  will.  The  trust 
would  have  remained  as  to  all  the  estate  except 
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the  part  thereof  that  would  have  descended  to  the 
husband*  Under  such  circumstances,  also,  the 
necessity  for  an  executorship  would  have  remained. 
It  is  perhaps  true  that  the  husband's  election  to 
take  under  the  statutes  of  descent  would  not  have 
been  inconsistent  with  his  continuing  as  trustee 
and  executor.  See  MackneVs  Exrs.  v.  Macknet 
(1873),  24N.  J.Eq.277,294;40Cyo  1987;  Mitchelh 
V.  Johnsons  (1835),  33  Va.  (6  Leigh)  461.  From 
these  facts,  it  may  very  plausibly  be  argued  that 
the  situation  did  not  present  to  the  husband  two 
inconsistent  rights  or  interests,  and  hence  that 
the  terms  of  the  will  here  are  such  as  not  to  invoke 
an  obligation  to  elect.  Such  argument,  however, 
is  not  entirely  sound  as  applied  to  the  facts  of  this 
case.  Had  the  husband  elected  to  take  imder  the 
statutes  of  descent  the  interest  in  his  wife's  estate 
that  would  thereby  have  become  vested  and  certain 
in  him,  by  the  same  act,  he  would  have  been  re- 
leased from  the  trust.  Conceding  then  that  the 
trust  would  have  continued  under  the  circumstances 
indicated,  and  that  such  an  election  would  not  have 
ousted  him  from  the  trusteeship,  still,  as  indicated, 
the  scope  of  the  trust  would  thereby  have  been  nar- 
rowed. In  one  case  the  trust  would  involve  but 
a  portion  of  the  estate;  in  the  other,  it  in  fact  in-, 
volves  the  entire  estate.  By  electing,  as  in- 
dicated, he  would  thereby  have  chosen  to  take 
a  portion  of  the  estate  as  his  own,  with  the  right 
to  execute  a  trust  in  the  balance  thereof.  By 
failing  to  elect,  he  chose  to  surrender  any  portion 
of  the  estate  as  his  own,  but  with  the  right  to 
execute  a  trust  involving  the  whole  thereof.  We 
conclude  that  the  court  did  not  err  in  overruling 
the  demurrer  to  the  complaint.  The  question  of 
whether  a  nomination  to  an  executorship  would 
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of  itself  constitute  a  provision  within  the  meaning 
of  the  statute  is  not  presented  or  decided. 

We  do  not  feel  that  we  should  be  justified  in 
setting  out  appellant's  answer,  or  the  substance 
thereof.  After  carefully  considering  it,  we  conclude 
that  it  falls  far  short  of  stating  a  defense  to  the  cause 
of  action  as  pleaded.  The  court  did  not  err  in 
sustaining  a  demurrer  thereto.  The  judgment 
is  affirmed. 

NoTB. — Reported  in  113  N.  E.  417.    Noncompliance  with  statute 
oonoerning  election,  effect,  Ann.  Cas.  1916C  1207. 


Tieben  et  al.  v.  Hapneb. 

[No.   8,967.    Filed   February   24,    1916.     Rehearing   denied   June 

30,  1916.] 

1.  Bastards. — Acknowledgment, — Inheritance. — Legislative  Power, — 
StaitUe.—See\ion  3000  Bums  1914,  $2476  R.  S.  1881,  piovidinfi: 
that  where  a  man  shall  marry  the  mother  of  an  illegitimate  child, 
and  acknowledge  it  as  his  own,  such  child  shall  be  deemed  legit- 
imate, is  a  proper  exercise  of  the  unlimited  power  of  the  legislature 
to  prescribe  the  canons  of  inheritance,  and  such  statute  is  effective 
in  declaring  that  an  illegitimate  child  coming  within  its  provisions 
shall  have  the  inheritable  capacity  of  a  legitimate  child,     p.  653. 

2.  Bastards. — Inheritance. — StatiUe. — ^Where  plaintiff's  mother  in- 
stituted i>atemity  proceedings  before  a  justice  of  the  peace  and 
obtained  a  judgment  that  the  defendant  therein  was  plaintiff's 
father,  and  the  mother  subsequently  married  another  who  took 
plaintiff  into  his  family,  acknowledging  her  as  his  own  child,  she 
was  thereby  legitimatized  and  had  the  same  inheritable  capacity 
as  the  legitimate  children  of  such  marriage,  since  the  judgment 
rendered  by  the  justice  of  the  peace  cannot  be  held  to  contravene 
the  canons  of  inheritance  as  expressed  in  $3001  Bums  1914,  $2476 
R.  S.  1881,  which  provides  that  where  a  man  shall  marry  the 
mother  of  an  illegitimate  child,  and  acknowledge  it  as  his  own, 
such  child  shall  be  deemed  to  be  legitimate,    p.  654. 

3.  Partition. — Sale  of  Lands. — DislribiUion. — In  an  action  for 
partition  of  lands  descending  to  the  parties  as  heirs  of  their  deceased 
father,  the  plaintiff  instituted  suit  against  her  two  brothers,  who 
had  received  advancements  of  $5,000  each  from  the  father  and 
who  had  also  inherited  the  interest  in  the  lands  of  a  deceased 
sister  of  the  parties,  the  trial  court  found,  when  ordering  a  sale 
of  the  lands,  that  the  plaintiff  was  entitled  to  one-fourth  of  the 
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value  of  the  land,  which  she  was  entitled  to  have  enhanced  by  her 
proportionate  share  of  the  $5,000  advancements  made  to  the 
brothers,  and  that  the  defendants  were  each  entitled  to  three- 
eighths  of  the  value  of  the  land  after  deducting  their  advancements 
from  the  one-fourth  interest  inherited  by  each  of  them  from  their 
father,  which  finding  was  proper  and  not  objectionable  as  augment- 
ing the  plaintiff's  share  by  the  interest  of  the  deceased  sister  in 
the  advancements  made  by  the  father  to  the  defendants,  p.  655. 
4.  Partition. — Attorneys*  Fees. — Payment  of, — Where  the  defend- 
ants in  an  action  for  partition  in  good  faith,  though  unsuccess- 
fully, resist  the  claim  of  the  plaintiff  to  the  land  involved  in  the 
litigation,  they  should  not  be  required  to  pay  any  part  of  the 
plaintiff's  attorneys'  fees.    p.  656. 

From  Wells  Circuit  Court;  William  H.  Eichhorn, 
Judge. 

Action  by  Annie  Hapner  against  John  G.  Tieben 
and  another.  From  a  judgment  for  plaintiff,  the 
defendants  appeal.     Affirmed. 

Simmons  &  Dailey  and  J.  F.  Denney^  for  ap- 
pellants. 

John  H.  LaFollette^  Emerson  McGriff  and  J.  H. 
Sell,  for  appellee. 

Shea,  J. — This  was  an  action  in  the  court  below 
by  appellee  against  appellants  praying  for  the 
partition  of  certain  real  estate  which,  it  is  claimed, 
descended  from  George  Tieben,  Sr.,  to  appellants 
and  appellee  as  his  lawful  heirs.  The  complaint 
was  in  three  paragraphs.  To  these  paragraphs  of 
complaint  answers  were  duly  filed.  Demurrers 
were  sustained  by  the  court  to  the  answer  to  the 
complaint.  Appellants  refused  to  plead  further, 
and  the  cause  was  submitted  upon  certain  partial 
answers  upon  the  question  of  advancements,  rents, 
and  profits.  The  errors  assigned  are:  (1)  The 
sustaining  of  appellee^s  demurrer  to  the  first  parar 
graph  of  appellants'  answer  addressed  to  the  second, 
third,  and  fourth  paragraphs  of  complaint.*  (2) 
The  overruling  of  appellants'  motion  for  a  new. 
trial. 
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In  view  of  the  conclusion  we  have  reached,  we 
need  not  consider  in  detail  errors  argued  with  re- 
spect to  the  ruling  of  the  court  upon  the  demurrers 
to  the  answer  filed  by  appellants.  The  complaint 
alleges,  in  substance,  that  George  Tieben,  Sr.,  and 
one  Annie  A.  Osterman  were  married  January  21, 
1863;  that  appellee  herein  was  the  illegitimate 
daughter    of    Annie    A.    Osterman,    born    on    the 

day  of  May,  1862,  before  her  marriage  to  the 

said  George  Tieben,  Sr.;  that  appellee,  then  an 
infant  about  nine  months  old,  was  taken  into  the 
family  of  said  George  Tieben,  Sr.,  and  took  the 
name  of  Tieben,  and  was  from  that  time  until  her 
marriage,  which  occurred  November  3,  1895,  known 
and  recognized  as  Anna  Tieben,  and  was  so  called 
by  George  Tieben,  Sr.,  and  her  mother;  that  she 
was  taught  to  believe  that  said  George  Tieben, 
Sr.,  was  her  father;  that  said  Tieben  treated  her  at 
all  times  as  his  own  child,  and  as  he  did  his  other 
children,  and  she  was  acknowledged  by  said  George 
Tieben,  Sr.,  as  his  child,  so  treated  by  him,  and  by 
him  so  held  out  to  the  public  from  the  time  of  his 
marriage  to  the  time  of  his  death;  that  the  mother 
of  appellee  died  August  24,  1895,  leaving  as  her 
sole  and  only  children,  appellee,  appellants  herein, 
and  Ellen  Tieben;  that  George  Tieben,  Sr.,  did  not 
remarry  after  the  death  of  his  wife;  that  he  left 
as  his  sole  and  only  children  bom  in  wedlock 
appellants  and  Ellen  Tieben,  together  with  this 
appellee;  that  said  George  Tieben,  Sr.,  died  intestate 
October  21,  1904;  that  at  the  date  of  his  death 
he  was  the  owner  in  fee  simple  of  the  land  described 
in  the  complaint,  consisting  of  62.29  acres.  In 
her  complaint  appellee  claims  to  be  the  owner  of 
an  undivided  one-third  interest  in  the  value  of 
said  land,  which  was  found  to  be  worth  $4,650; 
that  it  was  claimed  that  advrancements  had  been 
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made  to  appellants  George  Tieben  and  John  Q. 
Tieben  in  the  sum  of  $5,000  each. 

It  is  alleged  in  each  paragraph  of  the  answer 
that  in  February,  1862,  Annie  A.  Osterman,  the 
mother  of  appellee,  instituted  paternity  proceedings 
against  one  Gerhard  Kamp  before  a  justice  of  the 
peace  of  Allen  County,  Indiana,  in  which  proceedings 
said  justice  adjudged  said  Gerhard  Kamp  to  be  the 
father  of  such  child.  It  is  very  strenuously  argued 
that  this  judgment  of  the  justice  of  the  peace  fixed 
the  status  of  appellee  in  such  manner  that  she  could 
not  thereafter  become  a  legitimate  heir  of  George 
Tieben,  Sr. 

Section  3001  Burns  1914,  §2476  R.  S.  1881,  reads 

as  follows:     ''If  a  man  shall  marry  the  mother 

of   an   illegitimate   child,    and    acknowledge 

1.  it  as  his  own,  such  child  shall  be  deemed  to 
be  legitimate."  This  statute  fixed  appellee's 
status  if  the  evidence  brought  her  within  its  pro- 
visions, regardless  of  the  finding  of  the  justice. 
This  act  substantially  in  its  present  form  was  first 
enacted  January  2,  1817.  (§9  St.  1824,  O.  31.) 
It  has  been  carried  into  each  revision  of  the  statute 
since  that  time.  The  statute  is  plain  and  un- 
equivocal, and  does  not  admit  of  construction.  It 
may  be  laid  down  as  a  proposition  which  is  beyond 
dispute  that  the  legislature  acted  within  its  legit- 
imate scope  and  power  in  enacting  such  statute. 
The  power  to  prescribe  canons  of  inheritance  which 
shall  absolutely  determine  the  course  of  descent 
of  all  lands  within  this  state  is  in  the  legislature. 
There  is  no  limit  upon  its  authority  in  such  matters. 
The  statute  is  effective  in  declaring  that  an  illegit- 
imate child  thus  acknowledged  shall  have  the 
inheritable  capacity  of  a  legitimate  child.  Harvey 
V.  Ball  (1869),  32  Ind.  98;  Binns  v.  Dazey  (1896), 
147  Ind.  536,  44  N.  E.  644;  H addon  v.  Crawford 
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(1911),  49  Ind.  App.  551,  97  N.  E.  811;  Harness  v. 
Harness  (1911),  50  Ind.  App.  364,  98  N.  E.  357. 

The  essential  facts  alleged  in  the  complaint  are 
without  dispute.  The  court  found  that  appellee 
was  entitled  to  the  one-fourth  part  of  the  real  estate; 
that  appellants  were  each  entitled  to  a  three-eighths 
part,  subject  to  an  advancement  of  $5,000  each, 
chargeable  against  the  one-fourth  interest  which 
they  inherited  from  George  Tieben,  their  father. 
The  court  finds  that  appellee  was  entitled  to  no 
part  of  the  share  of  Ella  Tieben,  deceased,  whose 
death  occurred  subsequent  to  that  of  her  father, 
George  Tieben,  Sr. 

If  the  legislature  had  intended   that  the  child 

should  become  legitimate  only  in  case  of  marriage 

by  the  father  and  mother,  and  subsequent 

2.  acknowledgment,  the  language  of  the  act 
would  have  so  provided.  Many  of  the  states 
which  have  a  similar  statute  do  so  provide.  In 
such  statutes  the  language  is  that  ''if  the  father 
shall  marry  the  mother  of  the  illegitimate  child," 
etc.  So  that  we  hold  that  the  finding  of  the 
justice  of  the  peace  in  this  case  can  not  contravene 
the  legislative  intent  as  unequivocally  expressed. 
Upon  this  statement  of  the  record  no  error  was 
committed  by  the  trial  court  in  overruling  the  de- 
murrers to  the  answers  or  in  ordering  a  partition 
of  the  real  estate  upon  the  basis  as  above  stated, 
of  which  appellants  can  complain. 

It  is  next  argued  that  the  judgment  of  the  court 
ordering  the  partition  of  the  land  would  give  to 
appellee,  taking  into  account  the  advancements, 
a  greater  share  than  her  one-fourth  interest  therein; 
in  other  words,  it  is  argued  that  by  the  finding  of 
the  court  the  share  given  to  appellee  is  augmented 
by  the  interest  of  the  deceased  Ella  Tieben  in  the 
$5,000  advancements  charged  against  appellants. 
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The  language  of  the  judgment  is,  in  substance,  as 
follows:  It  is  decreed  by  the  court  that  appellee 
is  the  owner  in  fee  simple  of  the  undivided  one- 
fourth  part  in  value  of  the  real  estate  described, 
which  she  is  entitled  to  have  enhanced  by  her 
proportionate  share  of  $5,000  advanced  to  each 
of  the  appellants;  that  appellants  are  each  the 
owner  of  the  undi/ided  three-eighths  part  in  value 
of  said  lands  after  deducting  from  the  one-fourth 
interests  inherited  by  each  of  them  from  their  father 
their  said  advancements.  It  is  ordered  that  the 
land  be  sold  at  commissioner's  sale;  that  in  making 
the  disposition  of  the  proceeds  thereof  the  said 
advancements  shall  be  taken  into  account  and 
charged  against  said  appellants  as  above  stated. 
A  commissioner  was  appointed  to  make  the  sale 
and  distributed  the  proceeds  thereof  in  accordance 
with  the  finding  and  judgment. 

In  order  that  there  may  be  no  misunderstanding 
as  to  this  court's  understanding  of  the  decree,  we 
shall  state  that,  in  the  distribution  of  the  proceeds 
of  the  sale,  if  it  shall  eventuate  that  the  real  estate 
shall  not  sell  for  $10,000  or  more,  which,  when 
augmented  by  the  $10,000  advanced  appellants, 
would  be  an  amount  sufficient  to  make  the  one- 
fourth  share  of  this  appellee  equal  to  the  advance- 
ments charged  against  appellants,  then  the  amount 
to  be  distributed  from  the  proceeds  of  said  sale 
shall  be  divided  into  two  equal  parts,  one  of  which 
shall  go  to  this  appellee.  The  other  shall  be  the 
interest  which  would  have  gone  to  the  dead  sister, 
inherited  in  this  case  by  appellants.  As  we  see  it, 
this  is  in  effect  carrying  out  the  court's  intention 
in  the  order  made.  The  judgment  is  not  susceptible 
to  the  construction  sought  to  be  placed  upon 

3.  it  by  appellant's  learned  counsel.  The  in- 
terest of  appellee  in  the  real  estate  is  clearly 
stated,  and  a  proper  calculation  can  be  made  there- 
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from  in  accord  with  the  judgment.  Query:  Whether 
appellee  is  not  entitled  to  inherit  from  her  deceased 
half-sister.  §2996  Burns  1914,  §2472  R.  a  1881,  The 
question,  however,  is  not  presented,  and  we  there- 
fore do  not  decide  it.  Miller  v.  Miller  (1883), 
91  K  Y.  315,  43  Am.  Rep.  669. 

We  find  no  error  in  the  record  which  would 
warrant  a  reversal  of  this  cause.   Judgment  aflBrmed. 

Moran,  J.,  not  participating. 

On  Petition  for  Rehearing. 

McNuTT,  J. — ^A  very  able  brief  has  been  filed  by- 
appellants  on  their  petition  for  a  rehearing  of  this 
cause,  and  the  court  has  given  verycaref ul  considera- 
tion to  the  only  question  raised  thereby,  viz.,  thecon- 
struction  that  should  be  put  upon  §3001  Burns 
1914,  supra,  and  after  such  consideration,  we  are 
of  opinion  that  this  court  is  bound  by  the  con- 
struction placed  upon  said  section  by  the  case  of 
Binns  v.  Dazey,  supra,  and  that  such  construction 
is  correct. 

But  upon  a  re-examination  of  the  record  in  this 
cause,  we  find  that  one  matter  raised  by  the  as- 
signment of  error,  and  presented  by  appellants' 
brief,  was  not  decided  by  the  original  opinion. 
It  is  contended  by  appellants  that  the  trial  court 
erred  in  finding  and  adjudging  that,  from  the 
proceeds  of  the  sale  of  the  real  estate,  the  costs 
of  this  action,  including  a  reasonable  tee  for  plain- 
tiff's attorneys  in  this  action,  be  first  paid.  It 
appears  that  appellants,  the  defendants  in  the 
court  below,  vigorously  and  in  good  faith  resisted  ap- 
pellee's claim  to  any  part  of  the  real  estate  in- 
volved in  the  litigation.  In  such  a  case  it  has 
been  decided   by  the   Supreme   Court,   and 

4.  rightly,  we  think,  that  the  defendants  should 
not  be  required  to  pay  any  part  of  plaintiffs' 
attorneys'  fees. 
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In  the  case  of  Bell  v.  Shaffer  (1899),  154  Ind, 
413,  424,  66  N-  E.  217,  221,  it  is  said:  "No  reason 
exists  why  a  defendant  in  a  partition  suit,  who 
api>ears  by  attorney,  to  contest  the  title  of  the 
plaintiff,  should  be  comi)elled  to  contribute  to  the 
payment  of  the  attorney's  fees  of  his  adversary, 
and  we  can  not  believe  that  the  statute  was  in- 
tended to  subject  him  to  such  liability,"  See, 
also,  St  Clair  v.  Marquell  (1903),  161  Ind.  56, 
67,  67  N.  E,  693;  Osborne  v,  Eslinger  (1900),  155 
Ind,  351,  68  N.  E,  439,  80  Am.  St.  240.  It  follows 
that  the  portion  of  the  judgment  directing  appellee's 
attorneys  to  be  paid  a  reasonable  fee  out  of  the 
fund  derived  from  the  sale,  as  part  of  the  costs  of 
the  action,  was  erroneous. 

The  cause  is  remanded,  with  instructions  to 
modify  the  judgment  by  eliminating  therefrom  the 
following  portion  thereof:  "And  a  reasonable  fee 
for  plaintiff's  attorneys  in  this  action".  It  is 
ordered  that  the  costs  of  this  appeal  be  paid  by 
the  parties  to  the  api)eal  in  the  following  propor- 
tions: Appellee  one-third  and  appellants  two-thirds. 

The  petition  for  rehearing  is  overruled. 

Note.— Reported  in  111  N.  E.  644,  113  N.  E.  310. 


Vandalia  Railboad  Company  v.  Topping  et  al. 

[No.  9,133.    Filed  June  30,  1916.] 

1.  Railroads. — Right  of  Way. — Grant — Extent  of  Land  Acquired 
by  Grantee. — ^Where  the  grant  of  a  right  of  way  to  a  raiboad  com- 
pany contains  no  limitation  as  to  the  width  of  the  way  granted, 
the  raihroad  company  may,  in  the  absence  of  any  contrary  agree- 
ment, occupy  the  width  it  could  acquire  under  the  sta^te  (§5195 
Bums  1914,  §3903  R.  S.  1881).    p.  664. 

2.  Railroads. — Right  of  Way.— Grant. — Title  Acquired. — Evidence. 
— Where  a  railroad  comi>any  acquires  a  right  of  way  by  a  grant 
containing  no  limitations  as  to  its  width,  the  question  of  how 
wide  a  way  the  grantee  acqiiired  by  occupation,  within  the  limits 

Vol.  62—42 
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fixed  by  statute,  is  one  of  fact  to  be  determined  by  the  aid  of 
extrinsic  evidence,    p.  664. 

3.  Railroads. — RigfU  of  Way.— Grant. — Character  of  Estate  Ac- 
quired.—Easement.— Under  §5195  Bums  1914,  §3903  R.  S,  1881, 
providing  that  voluntary  grants  of  real  estate  taken  by  a  ralhxMMl 
corporation  for  a  right  of  way  should  be  held  and  used  for  the 
purpose  of  such  grants  only  and  not  to  exceed  six  rods  wide,  a 
railroad  company,  by  a  grant  of  a  right  of  way,  acquires  but  an 
easement  in  the  land,  the  fee  remaining  in  the  grantor,     p.  664. 

4.  Deeds. — Extent  of  Grant, — ^While  a  raiboad  company  may  take 
an  estate  in  fee,  or  a  right  of  way  of  definite  width,  yet  the  parties 
may  by  contract  create  a  less  estate  than  a  fee,  or  a  right  less  in 
extent  than  that  which  the  law  authorizes  the  grantee  to  acquire, 
p.  665. 

6.  Appeal. — Ejectment, — Erroneous  Instruction. — Presumption. — 
Theory  of  Pleadings. — ^Where,  in  an  action  to  quiet  title  against 
a  railroad  company,  which  by  its  cross-complaint  claimed  but  a 
right  of  way  across  the  land  involved,  the  court  instructed  the 
jury  that  a  fee-simple  title  means  the  highest  title  known  to  the 
law  and  that  neither  party  could  recover  without-  establishing 
such  title,  such  instruction  was  erroneous  and  presumed  to  be 
harmful,  and  informing  the  jury  that  the  plaintiffs,  who  were 
claiming  the  fee,  would  have  to  show  a  fee-simple  title  to  recover, 
and  finding  for  them,  does  not  cure  the  error  as  to  the  defendant, 
since  a  fee-simple  title  in  one  person  and  an  easement  in  another 
are  not  incompatible  estates,    p.  665. 

6.  E  JECTBCENT. — Exemplary  Damages. — Statute. — Section  1 108  Bums 
1914,  §1062  R.  S.  1881,  providing  that  in  actions  in  eject- 
ment the  jury  may  award  exemplary  damages  in  case  of  wanton 
aggression,  does  not  apply  where  the  defendant  is  shown  to  have 
acted  in  good  faith  imder  what  he  believed  to  be  a  valid  right, 
p.  667. 

7.  BxBcxmoN. — Evidence. — Title. — Sale  of  Land. — To  prove  title 
by  a  sale  on  execution,  or  order  of  sale,  the  purchaser  must 
show  a  valid  judgment,  an  execution  or  an  order  of  sale,  and 
deed.    p.  668. 

8.  Ejectment, — Direction  of  Verdict. — Title  in  Fee  Simple. — 
Evidence  to  Prove. — In  an  action  in  ejectment  it  was  not  error  for 
the  trial  court  to  refuse  to  peremptorily  instruct  the  jury  to  find 
for  the  defendant  because  of  the  failure  of  the  plaintiff  to  prove 
the  record  title  upon  which  he  relied  to  show  ownership  in  fee- 
simple  where  the  plaintiff  also  claimed  title  by  prescription  and 
produced  evidence  tending  to  prove  such  cladm,  since  tiUe  by 
prescription  is  sufficient  to  support  an  allegation  of  title  in  fee 
simple,    p.  668. 

Action    from    Greene    Circuit    Court;    Theodore 
E.  Slinkard,  Jud^e. 
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Action  by  George  W.  Topping  and  another 
against  the  Vandalia  Raiboad  Company.  From 
a  judgment  for  plaintiffs,  the  defendant  appeals. 
Reversed. 

Samuel  0.  Pickens  and  Owen  Pickens^  for  ap- 
pellant. 

James  M.  Hudson  and  A.  G.  Cavins,  for  ap- 
pellees. 

MoRAN,  J. — This  controversy  is  over  a  small 
tract  of  real  estate  in  the  village  of  Lyons,  Greene 
county,  Indiana.  Appellees  claim  the  fee-simple 
title  to  the  same  and  assert  this  right  in  two  para- 
graphs of  complaint,  one  for  possession  and  damages, 
and  the  other  to  quiet  title.  On  the  part  of  ap- 
pellant, it  claims  the  ownership  as  a  part  of  its 
right  of  way  for  railroad  purposes,  and  which  it 
asserts  by  way  of  cross-complaint  to  quiet  title. 
Upon  issues  being  joined  by  an  answer  of  general 
denial  addressed  to  the  complaint  and  cros&-com- 
plaint  by  the  respective  parties,  the  cause  was  sub- 
mitted to  a  jury,  with  the  result  that  a  verdict  was 
returned  in  favor  of  the  appellees,  finding  that  they 
were  entitled  to  possession  and  were  damaged  in 
the  sum  of  $450  by  the  unlawful  detention,  and 
that  they  were  entitled  to  have  their  title  quieted 
thereto. 

A  brief  history  of  the  surroundings  and  source 
ol  title,  through  which  appellant  claims,  is  material 
to  an  understanding  of  the  questions  presented 
for  review  under  the  error  assigned  on  the  over- 
ruling of  its  motion  for  a  new  trial,  viz.,  the  giving 
of  instructions  Nos.  13  and  16  by  the  court  on 
its  own  motion  and  in  refusing  to  give  instruction 
No.  8  as  requested  by  appellant,  and  that  the 
verdict  of  the  jiny  is  not  supported  by  sufficient 
evidence. 
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In  the  immediate  vicinity  of  the  real  estate  in 
controversy,  the  course  of  appellant's  railroad  is 
in  a  northeasterly  and  southwesterly  direction, 
approximately  at  an  angle  of  forty-five  degrees, 
and  in  its  course  it  crosses  the  northwest  part  of 
lot  No.  6  in  the  village  of  Lyons,  entering  the  lot 
a  short  distance  south  of  the  northwest  comer  and 
leaving  the  lot  at  about  the  same  distance  east  of 
this  comer.  Appellees  own  thirty-eight  feet  off 
and  along  the  west  side  of  lot  No.  6  lying  south  of 
appellant's  railroad;  the  northern  boundary  depend- 
ing upon  the  ownership  of  the  parcel  of  land  in 
dispute,  which  is  a  small  strip  paralleling  the  course 
of  the  railroad,  and  for  the  full  width  of  appellees' 
tract  of  real  estate.  In  March,  1913,  appellant 
constructed  a  siding  in  connection  with  its  main 
track,  and  in  doing  so  it  is  contended  by  appellees 
that  it  encroached  upon  their  real  estate. 

On  July  6,  1866,  Simeon  Boon,  who  was  the 
owner  of  considerable  real  estate  in  the  vicinity 
of  the  village  of  Lyons,  of  which  lot  No.  6  is  now  a 
part,  executed  to  the  Indianapolis  &  Vincennes 
Railroad  Company  the  following  instrument  of 
writing: 

**I,  Simeon  Boon,  of  the  county  of  Greene 
and  State  of  Indiana,  for  and  in  considera- 
tion of  the  advantages  which  may  or  will  re- 
sult to  the  public  in  general  and  myself  in 
particular  by  the  construction  of  the  In- 
dianapolis and  Vincennes  Railroad,  as  may 
be  surveyed  or  as  the  same  may  be  finally 
located,  and  for  the  purposes  of  facilitating 
construction  and  completion  of  said  work, 
do  hereby  for  myself,  my  heirs,  executors, 
administrators  and  assigns  release,  relinquish 
and  forever  quit  claim  to  the  Indianapolis  and 
Vincennes  Raih*oad  Company  the  right  of  way 
for  so  much  of  said  railroad  as  may  pass  through 
the   following   described   piece,    parcel   or  lot 


•j 
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of  land  in  the  county  of  Qreene,  in  the  State  of 
Indiana,  that  is  to  say  the  southwest  quarter 
of  the  N.  E.  S*  4  and  range  6  west,  and  the 
right  to  cut  and  remove  for  my  use  such 
trees  as  may  be  standing  near  and  liable  to 
fall  upon  the  track,  said  company  to  allow  me 
to  join  my  fences  on  each  side  of  said  land  under 
the  dhrection  of  the  engineer  so  as  not  to 
obstruct  the  use  of  the  tracks  to  pits  in  said 
railroad  tracks  to  be  put  in  by  said  company  at 
their  own  expense,  provided  I  give  them  notice 
that  I  require  the  same  before  the  iron  is  laid; 
said  company  also  to  give  myself  and  heirs 
the  exclusive  use  of  any  of  the  land  hereby  re- 
leased not  needed  for  the  road  for  the  time 
being  after  the  same  shall  be  constructed 
so  as  in  no  wise  to  obstruct  the  road." 

Following  the  execution  of  this  instrument, 
and  in  the  years  of  1867  and  1868,  the  Indianapolis 
&  Vincennes  Railroad  Company  constructed  its 
railroad  over  and  upon  the  land  described  in  the 
grant,  which  road  has  ever  since  been  in  ox>eration 
as  a  railroad.  Subsequent  to  the  construction 
of  the  railroad,  a  part  of  the  land  in  this  vicinity 
and  through  which  th6  road  passed  was  platted 
into  lots  as  a  part  of  the  village  of  Lyons,  Indiana. 

Upon  the  trial  of  the  cause,  in  addition  to  the 
parties  agreeing  that  Simeon  Boon  was  the  owner 
of  the  real*  estate  described  both  in  the  complaint 
and  cross-complaint,  prior  to  the  execution  of  the 
foregoing  instrument  in  writing,  the  following 
further  stipulation  was  entered  into:  "It  is  further 
stipulated  by  and  between  the  parties  that  the 
Indianapolis  and  Vincennes  Railroad  company,  a 
corporation,  was  the  owner  of  the  railroad  referred 
to  in  the  complaint  and  cross  complaint  for  more 
than  20  years  prior  to  January  1,  1905,  and  that  on 
said  date,  the  defendant  Vandalia  Railroad  Com- 
pany,  a  railroad  corporation,   succeeded  the  said 
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—  -   - 

Indianapolis  and  Vincennes  Railroad  Company 
in  such  ownership  and  the  title  to  said  railroad 
thereupon  became  vested  ^in  defendant  Yandalia 
Railroad  Company,  and  it  has  ever  "since  owned 
and  oi>erated  the  same.'' 

Api>ellees  allege  in  their  complaint  that  they 
are  the  owners  in  fee  simple  of  a  given  tract  of 
real  estate,  which  includes  the  part  in  dispute 
and  their  contiguous  real  estate  not  in  dispute. 
Appellant  in  its  cross-complaint  alleges,  'Hhat 
it  is  the  owner  and  in  the  possession  of  and  for  a 
part  of  its  right  of  way  for  the  maintenance  and 
operation  of  its  railroad''  of  a  tract  of  real  estate 
containing  1,663  square  feet,  lying  within  the 
general  description  of  the  part  of  lot  No.  6  crossed  by 
appellant's  railroad  in  the  village  of  Lyons,  its 
boundary  line  being  fifty  feet  on  either  side  of  the 
center  of  its  main  track,  measured  at  right  angles 
with  the  course  of  its  road.  Inasmuch  as  the 
technical  measurements  disclose  an  actual  parcel 
of  real  estate  claimed  by  both  parties,  and  the 
parties  so  contend,  and  the  principle  of  law  in- 
volved not  dei)ending  upon*  the  nicety  of  the  de- 
scription, the  opinon  wiU  not  be  further  incumbered 
by  setting  the  same  out  by  metes  and  bounds. 

For  a  number  of  years  the  real  estate  now  owned 
by  appellee  was,  and  is  now,  being  used  for  mill 
and  warehouse  purposes,  the  building  thus  used 
standing  a  short  distance  south  of  appellant's  right 
of  way.  Likewise,  a  platform  scale  was  installed 
several  years  ago  in  connection  with  the  business 
conducted  on  appellees'  premises,  and  in  close 
proximity  to  appellant's  siding.  The  mill,  ware- 
house and  scale  are  patronized  by  the  public  in 
general.  Just  south  of  the  siding  of  appellant's 
railroad,  and  immediately  north  of  the  scale  and 
paralleling  the  railroad  between  Main  and  Wash- 
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ington  streets.  Main  street  being  north  and  Wash- 
ington street  west  of  lot  No.  6,  there  is  a  driveway, 
which  has  been  used  by  the  patrons  of  the  raihroad 
and  the  business  conducted  on  appellees'  premises. 
Cars  were  loaded  and  unloaded  from  time  to  time 
as  they  were  placed  on  the  siding  by  using  the 
driveway  to  reach  the  same.  Before  the  siding 
was  shifted  to  the  south,  the  distance  between 
the  main  track  and  the  siding  was  about  thirteen 
feet;  but  by  the  change  the  driveway  is  practically 
utilized  by  the  siding,  greatly  impairing  ingress  and 
egress  to  appellees'  place  of  business.  For  several 
years  in  the  past  appellant  had  planted  from  time 
to  time  property  posts  on  this  side  of  its  road  at 
various  places  at  a  ^distance  of  fifty  feet  from 
the  center  of  its  main  track,  under  a  claim  that  its 
right  of  way  extended  to  this  point.  It  built  a 
sidewalk  along  the  east  side  of  Washington  street 
for  a  distance  of  fifty  feet  on  either  side  of  the  center 
of  its  main  track,  thus  the  walk  on  the  south  side 
was  built  to  the  point  claimed  as  the  boundary  line 
by  the  appellant,  but  extends  farther  south  than 
the  point  now  contended  for  by  appellees  as  mark- 
ing the  boundary  line  at  this  place. 

Appellees'  contention  is  that  appellant  by  its 
grant  is  entitled  only  to  the  amount  of  real  estate 
it  heretofore  actually  took  possession  of  in  the 
operation  of  its  road  in  this  locality,  and  that  the 
construction  of  the  siding  in  March,  1913,  where  it 
now  is  brings  appellant's  railroad  over  and  upon 
real  estate  not  theretofore  in  its  possession. 

Appellant's  position  is  that  it  has  a  right  of  way 
of  100  feet  in  width,  and  by  measuring  from  the 
center  of  its  main  track  fifty  feet  that  the  siding 
constructed,  as  aforesaid,  is  on  its  right  of  way. 

There   being   no   limitation    in    the   instrument 
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as  to  the  width  of  the  grant  from  Simeon  Boon  to 
the    Indianapolis    &    Vincennes    Railroad    Com- 
pany, it  had  the  right  to  occupy  the  width 

1.  it  could  have  acquired  under  the  statute, 
there  being  no  further  agreement;  but  as  to 
whether  it  did  so  can  only  be  ascertained  by 

2.  resorting  to  the  aid  of  extrinsic  evidence, 
which  is  permissible.     Fort   Wayne^  etc.j  R. 

Co.  V.  Sh&rry  (1890),  126  Ind.  334,  25  N.  E.  898; 
Lake  Erie^  etc.t  R.  Co,  v.  Michener  (1889),  117  Ind. 
465,  20  N.  E.  254;  Cincinnati^  etc.,  R.  Co.  v.  Geisel 
(1889),  119  Ind.  77,  21  N.  E.  470;  Indianapolis, 
etc.,  R.  Co.  V.  Lewis  (1889),  119  Ind.  218,  21  N.  B. 
660.  So  this  branch  of  the  case  resolves  itself  into 
a  question  of  fact  (Campbell  v.  Indianapolis,  etc., 
R.  Co.  [1887],  110  Ind.  490,  11  N.  E.  482), 
which  was  properly  submitted  as  such  to  the  jury. 
At  the  time  appellant's  predecessor  obtained 
the  grant  from  Simeon  Boon,  the  law  providing 
for  the  incorporation  of  railroad  companies 

3.  approved  May  11,  1852,  was  in  force  (§5195 
Burns  1914,  §3903  R.  S.  1881),  which  provides, 

among  other  things,  that  voluntary  grants  of 
real  estate  taken  by  a  railroad  corporation  should 
be  held  and  used  for  the  purpose  of  such  grants 
only,  and  not  to  exceed  six  rods  wide.  Under  the 
grant  in  this  case,  the  Indianapolis  &  Vincennes 
Railroad  Company  acquired  but  an  easement  as 
''the  grant  of  a  right  of  way  is  the  grant  of  an 
easement  and  implies  that  the  fee  remain  in  the 
grantor.  A  person  who  has  a  right  of  way  has 
nothing  more  than  a  right  of  passage,  and  can  not 
be  the  owner  of  the  corpus  in  the  land.  It  is  a 
settled  rule  that  where  the  owner  of  the  fee  becomes 
the  owner  of  the  easement,  the  less  estate  is  merged 
in  the  greater,  but  where  one  person  owns  only  the 
right  of  way  the  fee  is  in  the  owner  of  the  servient 
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estate.  Here  the  only  estate  the  deed  professes 
to  convey  is  the  right  of  way,  and  consequently 
the  fee  remains  in  the  grantor,  since,  where  one 
party  has  a  right  of  way,  the  other  has  the  fee. 
*  *  *  Here  the  right  is  founded  entirely  upon 
contract,  and  not  upon  the  proceedings  under  the 
right  of  eminent  domain.  The  question  is  not 
what  estate  might  have  been  acquired,  but  what 
estate  did  the  one  party  bargain  for  and  the  other 
convey?  It  does  not  follow  that  because  a  raiboad 
company  may  take  an  estate  in  fee,  or   a 

4.  right  of  way  of  a  defined  width,  it  does  take 
such  an  estate,  or  such  a  right  of  way,  for 

parties  may  by  their  contract  create  a  less  estate 
than  a  fee,  or  a  right  less  in  extent  than  that  which 
the  law  authorizes  the  grantee  to  acquire."  Cin- 
cinnati,  etc.j  R.  Co,  v.  Oeisely  supra;  Chicago ^  etc.j 
S.  Co.  V.  Huncheon  (1892),  130  Ind.  529, 
30  N.  E.  636;  Abercromhie  v.  Simmons  (1905),  71 
Kan.  538,  81  Pac.  208,  1  L.  R.  A.  (N.  8.)  806,  114 
Am.  St.  509,  6  Ann,  Cas.  239. 

Appellant  did  not  by  its  cross^complaint,  nor 
does  it  now,  claim  the  ownership  of  the  disputed 
parcel  of  land  in  fee  simple.  With  this  issue  for 
consideration,  the  court  on  its  own  motion  informed 
the  jury,  by  instruction  No.  13  that  a  **fee-simple 
title"  meant  the  highest  title  known  to  the  law,  and 
that  appellees  could  not  recover  upon  their  com- 
plaint without  showing  a  fee^imple  title,  and  the 
same  was  true  as  to  appellant,  that  it  could  not 
recover  upon  its  cross-complaint  unless  it  established 
a  fee-simple  title.  Appellant  not  proceeding  upon 
the  theory  that  it  owned  a  fee-simple  title, 

5.  this   instruction   was    erroneous    and   must, 
under  the  circumstances,  be  presumed  to  be 

harmful  in  the  absence  ef  further  explanation, 
which    the    instructions    do    not    contain.     It    is 
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susceptible  of  the  inference  that,  unless  appellant 
had  a  fee-simple  title  to  the  real  estate  in  con- 
troversy, it  had  no  right  or  title  whatever;  this 
would  be  the  logical  deduction  from  the  instruction. 
Informing  the  jury  that  appellees  would  have  to 
show  a  fee-simple  title  or  fail,  and  a  finding  in  their 
favor  does  not  obviate  the  error  as  to  appellant, 
as  a  fee-simple  title  in  one  person  and  an  easement 
in  another  are  not  incompatible  estates  or  interests 
in  real  estate  under  the  circumstances.  Muncie 
Electric  Light  Co.  v.  Joliff  (1915),  69  Ind.  App.  349, 
109  N.  E.  433. 

As  to  whether  appellant  claims  the  parcel  of 
land  in  controversy  as  a  part  of  its  right  of  way 
under  its  original  grant  or  by  prescription  can  make 
no  difference,  for  in  either  event  its  estate  is  that 
of  an  easement ;  and,  while  the  authorities  recognize 
that  a  fee  may  exist  in  an  easement  (Branson  t. 
Studabaker  (1892),  133  Ind.  147,  33  N.  E.  98; 
Meyer  v.  Pittsburgh,  etc.,  R.  Co.  (1916),  63  Ind. 
App.- — ,  113  N.  E.  443),  this  would  not  free  the 
instruction  from  its  misleading  tendency,  as  it 
naturally  would  impress  itself  upon  the  average 
juror,  and  especially  in  view  of  the  fact  that  the 
jury  was  informed  that  a  fee-simple  title  in  land 
is  the  highest  title  known  to  the  law. 

Instruction  No.  16  given  by  the  court  of  its 
own  motion,  as  complained  of  by  appellant,  in- 
formed thejury  that,  if  it  found  that,  in  the  taking  of 
possession  by  appellant  of  th^^  land  in  dispute,  it 
did  so  in  a  wanton,  aggressive  manner,  exemplary 
damages  might  be  awarded  to  appellee.  In  actions 
for  ejectment,  it  is  provided  by  statute,  "In 
cases  of  wanton  aggression  on  the  part  of  a  de- 
fendant the  jury  may  award  exemplary  damages." 
§1108  Burns  1914,  §1062  R.  S.  1881.  In  the  Century 
Dictionary  and  Encyclopedia,  "wanton'*  is  defined 
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as  follows:  ** Characterized  by  extreme  reckless- 
ness, f oolhardiness ;  malicious;  recklessly  disregard- 
ful  of  the  rights  or  of  consequences/'  In  13  Cyc 
109,  it  is  stated:  "Where  an  act  has  been  done  in 
good  faith,  although  it  may  result  in  serious  in- 
jury to  the  defendant,  there  can  be  no  recovery 
of  exemplary  damages.  The  question  whether  an 
act  was  wilfully  or  wantonly  committed  is  im- 
portant in  considering  the  damages.  Where  the 
wrong  is  wilful  or  wanton,  the  jury  is  authorized 
to  give  any  amount  of  damages  beyond  the  actual 
injury  sustained  as  a  punishment  and  to  preserve 
the  public  tranquility.  But  where  the  wrongdoer 
acts  in  good  faith,  with  honest  intentions,  and  with 
prudence  and  proper  caution,  although  he  may 
invade  the  rights  of  another,  exemplary  damages 
cannot  be  recovered."  If  appellant,  in  moving 
its  side  track  over  and  upon  the  parcel  of 

6.  real  estate  in  controversy,  acted  under  the 
belief  that  it  was  doing  so  under  a  valid 
right,  in  that  the  easement  extended  fifty  feet 
from  the  center  of  the  main  track  and  the  siding 
was  constructed  within  this  limit,  the  applicability 
of  this  instruction  might  well  be  questioned. 
In  view,  however,  of  the  conclusion  heretofore 
reached  and  what  has  been  said  here  in  reference 
to  the  law  governing  exemplary  damages, 'we  need 
not  further  extend  the  discussion  in  this  respect, 
as  the  question  raised  is  not  likely  to  occur  again 
upon  a  retrial  of  the  cause. 

Instruction  No.  8  requested  by  appellant,  and 
which  it  is  insisted  should  have  been  given,  was 
a  peremptory  charge  in  favor  of  appellant.  Ques- 
tions presented  under  the  refusal  to  give  this  in- 
struction are  the  same  as  the  questions  presented 
under  the  evidence,  viz.,  that  it  is  not  sufficient 
to  sustain  the  verdict,  and  wiU  be  presented  as  they 
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relate  to  the  evidence.  The  immediate  question 
thus  presented,  however,  is  that  the  appellees  re- 
lied upon  a  record  title  to  establish  the  allegations 
of  their  complaint  that  they  were  the  owners  in 
fee  simple  of  the  real  estate  in  controversy,  and  that 
the  record  title  does  not  support  this  allegation, 
and,  being  required  to  recover  on  the  strength  of 
their  own  title,  they  were  not  entitled  to  a  verdict 
in  their  favor;  that  in  the  chain  of  their  record 
title  is  a  sheriff's  deed,  which  only  purported 
to  convey  an  undivided  interest  of  the  judgment 
debtor;  and  that  the  execution  was  not  produced 
and  introduced  in  evidence.  It  is  the  law  that  in 
order  "to  prove  title  by  a  sale  on  execution,  or 
order  of  sale,   the  purchaser  must  show  a 

7.  valid  judgment,   an  execution   or  an  order 
of  sale,    and  deed/'     Indianapolis,   etc.y   R. 

Co.  V.  Center  Tp.  (1895),  143  Ind.  63,  40  N.  E. 
134,  and  authorities  cited. 

Appellees,  however,  contend  that  regardless  of 

the  record  title,   they  have  title  by  prescription, 

and  inasmuch  as  title  by  prescription  sup- 

8.  ports    the    allegation    in    the    complaint    of 
ownership   in  fee  simple,  the  question  thus 

raised  and  kindred  questions  as  to  the  infirmity 
in  the  chain  of  title  need  not  fiu-ther  be  considered. 
McWhorter  v.  Heltzell  (1890),  124  Ind.  129,  24 
N.  E.  743. 

Judgment  reversed,  and  cause  remanded,  with 
instructions  to  the  trial  coiu-t  to  grant  appellant 
a  new  trial,  and  for  further  proceedings  in  accordance 
with  this  opinion. 

Note. — Reported  in  113  N.  E.  421.  Interest  acquired  by  rail- 
road company  in  lands  purchased  for  right  of  way,  6  Ann.  Cas.  242; 
13  Ann.  Cas.  432;  Ann.  Cas.  1916E  763. 
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Spubbieb  V,  Vateb  et  al. 

[No.  9,183.    FUed  October  3, 1916.] 

1.  Municipal  Corpobationb. — Public  Parks. — Custody  and  Con- 
troL — Powers  of  Board  of  Public  Works. — Statutes. — ^Under  §8747 
Bums  1914,  Acts  1905  p.  322,  public  parks  in  cities  of  the  third 
and  fourth  classes  are  placed  in  the  control  and  custody  of  the 
board  of  public  works,  which  body  is  empowered  by  §8696  Bums 
1914,  Acts  1905  p.  278,  to  license  the  removal  of  gravel  there- 
from and  to  require  a  bond  for  damages  occasioned  by  such  work, 
p.  672. 

2.  NuiBANCB. — Public  Nuisance. — Injunction  by  PrivcUe  Person, — 
Where,  in  an  action  instituted  by  a  citizen  of  a  municipality 
on  behalf  of  the  other  taxpayers  thereof  to  restrain  the  removal 
of  gravel  from  a  public  park,  the  averments  of  the  complaint 
show  that  the  conditions  resultant  upon  such  work  must  be  re- 
garded as  a  nuisance  which  does  not  affect  the  plaintiff  differently 
than  the  general  public,  he  is  not  entitled  to  injunctive  relief, 
since,  in  such  a  case,  it  is  the  general  rule  that  equitable  relief  may 
not  be  invoked  in  the  absence  pf  a  showing  by  the  party  aggrieved 
that  he  suffers  a  special  and  peculiar  injury  aside  from  that  sustained 
by  the  public  in  general,    p.  673. 

3.  Municipal  Cobpobationb. — Unauthorized  Acts  of  Officers. — 
Injunction  by  Taxpayer. — ^A  single  resident  taxpayer  of  a  munic- 
ipal corporation  may  maintain  an  action  to  restrain  the  unauthor- 
ized acts  of  public  officers,  such  as  the  illegal  disposition  of  public 
property,  even  though  his  interest  and  the  injury  complained  of 
are  not  different  from  that  of  the  public  in  general  within  such  city. 
p.  674. 

4.  Municipal  Cobpobationb. — Taxpayer  Action. — Complaint. — 
Sufficiency. — In  an  action  by  a  taxpayer  of  a  municipality  to 
restrain  the  removal  of  gravel  and  sand  from  a  public  park,  a 
complaint  alleging  that  the  removal  of  the  sand  and  gravel  was 
unlawful  and  as  a  result  thereof  expenditure  of  public  funds  would 
be  necessary  to  restore  the  park  to  its  original  condition  is  in- 
sufficient, in  the  absence  of  an  averment  that  no  bond  for  damages 
was  required  by  the  board  of  public  works  as  provided  by  §8696, 
el.  12,  Burns  1914,  Acts  1905  p.  278,  to  predicate  an  action  on  the 
theory  that  the  action  of  the  board  in  disposing  of  the  gravel  and 
sand  was  unauthorized  and  illegal,  since  there  is  a  presumption 
that  the  board,  iii  exercising  its  statutory  authority  to  license  the 
removal  of  sand  and  gravel  from  public  grounds,  discharged  the 
duty  imposed  on  it  by  the  statute  of  requiring  a  bond  to  indemnify 
the  city  for  damages  occasioned  by  the  work  of  excavation,    p.  676. 

5.  Evidence. — CUy  Board  of  Public  Works. — Official  Acts. — Pro- 
sumption. — ^A  city  board  of  public  works  being  charged  with  official 
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duties  by  statute,  there  is  a  presumption  that  such  duties  have 
been  disoharged  in  accordance  with  the  requirements  thereof, 
p.  676. 

From  Lake  Superior  Court;  Herbert  S.  Barr^ 
Special  Judge. 

Action  by  Frank  Spurrier  against  William  B. 
Vater  and  others.  From  a  judgment  for  defend- 
ants, the  plaintiff  appeals.     Affirmed. 

J.   A.   Gavit  and  R.   C.   Martin^  for  appellant. 
Peter    Crumpacker    and    Fred    Crumpacker^    for 
appellees. 

MoRAN,  J. — ^Appellant  unsuccessfully  sought  to 
enjoin  the  appellees  from  removing  sand,  gravel, 
and  earth  from  a  public  park  owned  and  controlled 
by  the  city  of  Whiting,  Indiana.  The  question 
for  review  in  this  court  is  predicated  upon  the 
sustaining  of  appellees'  demurrer  to  appellant's 
complaint. 

It  appears  from  the  complaint  that  api)ellant 
is  a  taxpayer  of  the  city  of  Whiting;  that  the  city 
owns  what  is  known  as  the  Whiting  Park,  consisting 
of  abouttwenty  acres  of  real  estate,  which  cost  the  city 
approximately  $75,000,  and,  since  becoming  the 
owner  thereof,  it  has  expended  in  excess  of  $22,000 
in  improving  the  same,  much  of  which  was  ex- 
pended in  the  construction  of  piers  and  break- 
waters along  and  adjacent  to  the  shore  of  Lake 
Michigan,  upon  which  the  park  abuts.  Likewise 
a  large  amount  of  money  has  been  expended  in 
beautifying  the  park,  in  constructing  driveways 
and  planting  shrubbery;  that  bath  houses  have 
been  constructed  and  a  bathing  beach  improved, 
and  in  many  other,  ways  the  park  has  been  made  a 
place  of  recreation  and  a  pleasure  resort  for  the 
inhabitants  of  the  city.  When  the  suit  was  filed 
appellees  with  men  and  teams  were  engaged  in 
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digging  up  and  removing  from  the  shore  within  the 
park  sand  and  gravel,  which  belonged  to  the  city 
by  reason  of  its  ownership  of  the  park.  In  the 
process  of  removing  the  sand  and  gravel,  excava- 
tions were  made,  leaving  dangerous  depressions 
in  the  shore  line;  and  in  the  prosecution  of  the 
work  driveways  were  constructed  over  and  upon  the 
park,  straw  and  manure  were  thrown  thereon, 
which  gave  forth  a  disagreeable  odor  and  stench,  to 
the  great  annoyance  of  appellant  and  the  patrons 
of  the  park  generally,  and  by  reason  thereof  the  park 
has  become  unsightly.  By  the  removal  of  the  sand 
and  gravel  the  low-water  mark  of  the  lake  in  this 
locality  is  being  extended,  reducing  the  number 
of  acres  of  the  park;  that  in  the  future  the  de- 
pressions created  by  the  removal  of  the  sand  and 
gravel  will  have  to  be  filled  by  the  city,  which  will 
impose  a  burden  upon  appellant  and  the  other  tax- 
payers of  the  city.  That  appellant  and  his  family 
are  accustomed  to  use  the  park  and  bathing  beach 
frequently  during  the  summer  months,  thus  pro- 
moting their  health  and  furnishing  them  a  place 
of  recreation  and  enjoyment.  That  the  board 
of  public  works  of  the  city  of  Whiting  in  its  ad- 
ministrative capacity  has  authorized  the  removal 
of  the  sand  and  gravel  and  insists  that  it  must 
permit  appellees  to  remove  and  appropriate  the 
same  to  their  own  use,  and  refuses  to  interfere 
with  appellees  in  this  behalf;  that  appellees  have 
no  right  to  do  so;  and  that  it  becomes  necessary 
for  some  resident  taxpayer  of  the  city  of  Whiting, 
and  who  is  injuriously  affected,  to  sue  for  the  pur- 
pose of  preventing  the  act  complained  of;  that  it 
is  to  the  irreparable  damage  of  the  park,  to  ap- 
pellant, and  to  the  citizens  of  Whiting  to  permit 
the  sand  and  gravel  to  be  removed  therefrom; 
that  no  adequate  legal  remedy  exists,  and  resort 
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must  be  had  to  a  court  of  equity.  The  suit  was 
prosecuted  on  behalf  of  appellant  and  all  other 
resident  taxpayers,  similarly  situated,  who  reside 
within  the  city  of  Whiting.  A  permanent  injunc- 
tibn  was  prayed.  Upon  these  facts,  which  sub- 
stantially cover  the  allegations  of  the  complaint, 
is  appellant  entitled  to  injunctive  relief? 

The    pleading   discloses    that   the     removal     of 

sand  and  gravel  was  authorized  by  the  board  of 

public  works;  hence  at  the  very  threshold  of  our 

investigation  we  start  with  the  basic  principle 

1.  that  it  was  within  the  authority  of  the 
board  of  public  works  to  permit  the  removal 
of  the  same,  as  §8747  Burns  1914,  Acts  1905  p.  322, 
provides  that  in  cities  of  the  class  to  which  the  city 
of  Whiting  belongs,  "the  board  of  public  work 
shall  have  charge,  control  and  management  of  all 
public  parks  and  pleasure  grounds  belonging  to  any 
such  city,''  etc.  And  by  subdivision  12  of  §8696 
Bums  1914,  Acts  1905  p.  278,  the  board  of  public 
works  has  power  "to  license  the  making  of  excava- 
tions in  or  the  removal  of  coal,  rock,  gravel  or  other 
material  from  the  surface  or  underneath  the  surface 
of  any  street,  alley  or  public  place  of  such  city; 
and  to  require  a  bond  for  damages  caused  by  such 
excavation,"  etc. 

There  being  no  fraud  charged  in  the  authorization 
of  the  removal  of  the  sand  and  gravel  mentioned 
in  the  complaint,  and  the  board  of  public  works 
having  statutory  authority,  as  we  have  seen,  to 
authorize*  the  removal,  there  is  left  for  inquiry 
the  condition  created  by  the  manner  in  which  the 
sand  and  gravel  was  removed,  and  as  to  how  the 
removal  of  the  same  will  affect  the  taxpayers  of 
the  city  of  Whiting.  The  allegations  of  the  com- 
plaint, which  has  to  do  with  teams  and  wagons 
crossing  over  and  ui>on  the  park,  and  the  unsightly 
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condition  created  by  the  excavations  and  drive- 
ways, and  the  odor  and  stench  emitted  from  the 
straw  9Jid  manm'e  strewn  upon  the  ground,  as 
described  in  the  complaint,  is  such  as  must  be  re- 
garded in  its  nature  as  a  nuisance,  and,  further, 
it  seems  from  the  allegations  of  the  complaint  to 
affect  alike  all  the  patrons  who  visit  the  park, 
which  is  a  public  place.  In  other  words,  the  un- 
sightly appearance  caused  by  the  excavation  and 
driveways  and  the  odor  and  stench,  all  alleged  to 
have  been  caused  by  appellees'  conduct  in  the  re- 
moval of  the  sand  and  gravel,  does  not  affect  ap- 
pellant in  a  special  or  peculiar  manner  different 
from  that  of  the  public  in  general,  and  is  an  in- 
vasion of  the  rights  of  the  public.     This  being  true, 

appellant  was  not  entitled  to  injunctive  relief 
2.     in  this  particular.     It  may  be  stated  generally 

that  to  warrant  equitable  interference  the 
aggrieved  party  must  show  that  special  and  peculiar 
injury  personal  to  himself  is  occurring,  or  likely  to 
result  from  the  act  complained  of,  aside  from  the 
injury  suffered  by  the  public.  City  of  Burlington 
V.  Stockwell  (1897),  5  Kan.  App.  569,  47  Pac.  988; 
Manson  v.  South  Bound  R.  Co.  (1901),  64  S.  C. 
120,  41  S.  E.  832;  Bryant  v.  Logan  (1904),  66 
W.  Va.  141,  49  S.  E.  21,3  Ann,  Cas.  1011;  Bancroft 
V.  Bancroft  (1906),  61  Atl.  689;  Landes  v.  Walls 
(1902),  160  Ind.  216,  66  N.  E.  679;  22  Cyc  760; 
McCowanv.  Whitesides^  (1869),  31  Ind.  235. 

It  was  held  by  the  Supreme  Court  of  West 
Virginia  in  Bryant  v.  Logan^  supra^  that  citizens 
and  taxpayers,  stating  no  special  harm  differ- 
ent from  that  of  others,  could  not  enjoin  the 
use  of  a  lease,  executed  by  the  city  for  a  part  of  a 
city  park  for  the  purpose  of  training  and  racing 
horses  therein,  and  that,  if  the  public  use  of  the 
Vol.  62—43 
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park  was  impaired,  the  law  afforded  a  remedy  other 
than  by  injunction  on  the  part  of  a  taxpayer. 
So,  if  the  theory  of  the  complaint  in  the  case  at 
bar  be  regarded  as  seeking  injunctive  relief  as 
against  a  nuisance,  then  we  need  not  proceed 
further.  Under  the  head  of  "Argument"  in  ap- 
pellant's brief  is  the  following:  "The  complaint 
in  this  case  discloses  the  fact  that  the  defendants 
were  trespassing  upon  public  property  dedicated 
by  the  city  of  Whiting  for  park  purposes."  If 
this  be  regarded  as  charging  appellant  with  the 
invasion  of  a  public  right,  it  is  covered  by  what  has 
been  said  heretofore  and  the  conclusion  there 
reached.  ^  However,  under  "Points  and  Authorities" 
appellant  contends  for  a  proposition,  supported  by 
a  line  of  authorities,  which  affords  a  tax- 

3.  payer  relief  from  the  unauthorized  acts  of 
public  officers,  and  which  is  distinguishable 
from  the  line  of  authorities  which  deals  with  the 
question  of  a  public  nuisance.  In  Meyer  v.  Town 
of  Boonville  (1903),  162  Ind.  165,  70  N.  E.  146, 
the  principal  is  thus  stated:  "The  principle,  how- 
ever, which  obtains  as  to  public  nuisances,  does 
not  apply  in  this  State  to  actions  brought  by  a 
resident  taxpayer  of  a  niunicipal  corporation  to 
enjoin  an  illegal  or  wrongful  act,  or,  if  consummated, 
to  have  relief  against  it.  In  such  cases  it  has  been 
uniformly  held  that  one  or  more  resident  taxpayers 
may  maintain  such  actions  upon  a  mere  allegation 
that  they  were  resident  taxpayers  of  such  munic- 
ipal corporation,  when  it  was  apparent  that  their 
interest  and  the  injury  complained  of  were  not 
different  in  kind  from  that  of  the  public  in  general 
within  such  corporate  limits,  but  were  the  same." 

In  Davenport  v.  Buffington  (1899),  97  Fed.  234, 
38  C.  C.  A.  453,  46  L.  R.  A.  377,  Sanborn  J., 
speaking  for  the  court,  announced  the  rule  as  fol- 
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lows:  '^ Indeed,  under  the  modei^n  decisions,  the 
general  rule  is  that  a  resident  taxpayer  of  a  munic- 
ipality has  sufficient  interest,  and  has  the  right  to 
maintain  a  bill  to  prevent  the  unlawful  disposi- 
tion of  the  money  or  property  of  his  town  or  city, 
to  forbid  the  illegal  creation  of  a  debt  or  liability 
of  his  municipality,  and  to  restrain  the  diversion  of 
money  or  property  in  his  town  or  city  from  any 
public  use  in  which  he  shares  to  which  it  has  been 
dedicated." 

Appell^'nt's  position  in  this  particular  is  not  that 
the  authorities  are  unlawfully  disposing,  or  attempt- 
ing to  dispose  of  the  park  itself,  but  that  the  acts 
of  appellant  will,  in  the  future,  necessitate  the 
expenditure  of  public  funds  on  the  part  of  the 
municipality.  The  allegation  in  the  complaint 
most  favorable  to  appellant  in  this  respect  is  that 
the  wrongful  conduct  of  the  board  of  public  works 
in  permitting  the  removal  of  the  sand  and  gravel 
will  necessitate  the  expenditure  of  funds  to  restore 
the  park  to  its  original  state  in  the  way  of  filling 
the  excavations  made  by  the  removal  of  the  sand 
and  gravel.  In  support  of  this  contention,  the 
case  of  Brockman  v.  City  of  Creston  (1890),  79 
Iowa  587,  44  N.  W.  822  is  cited,  which  announces 
the  rule  as  follows:  "The  foundation  of  the 
doctrine  is  the  interference  with  the  rights  of  the 
taxpayer  in  the  increase  of  the  burden  of  taxation, 
or  the  liability  thereto,  by  misappropriating  the 
property  of  the  city,  which  may  demand  the  levy 
of  taxes  to  acquire  other  property  in  its  place". 

Should  the  allegation  that  funds  will  be  required 
in  the  future  to  restore  the  park  to  its  former  con- 
dition, by  reason  of  the  excavation  of  the  sand  and 
gravel,  be  regarded  as  an  allegation  of  fact  and 
sufficient  to  bring  appellant  within  the  rule  an- 


676  APPELLATE  COURT  OP  INDIANA, 

Hopkins  r.  Matters — 62  Ind.  App.  676. 

nounced,   the  pleading  would  still  be  insufficient 
in  this  behalf,  for  the  reason  that  the  dis- 

4.  position  of  the  sand  and  gravel  is  authorized 
by  the  board  of  public  works  and  the  statute, 

which  empowers  the  board  to  so  authorize,  also 
provides  for  such  contingencies,  as  here  disclosed, 
by  requiring  a  bond  from  the  parties  so  removing 
the  sand  and  gravel  to  indemnify  the  municipality 
against  loss  by  reason  thereof.  While  the  complaint 
alleges  the  removal  of  the  sand  and  gravel  to  be  un- 
lawful, and  that  it  will  in  the  future  cast  ft  burden 
upon  the  taxpayers  of  the  city  of  Whiting,  this  does 
not  overcome  the  absence  of  an  allegation  that  no 
bond  was  executed,  as  the  law  presumes  that  the 
board  followed  the  statute.  The  board  of  public 
works    being    charged    with    official    duties, 

5.  there  is  a  presumption  that  it  has  and  will 
discharge  the  duties  imposed  upon  it  and  in 

accordance  with  the  manner  required  by  statute. 
Brashear  v.  City  of  Madison  (1895),  142  Ind.  685, 
36  N.  E.  252,  42  N.  E.  349,  33  L.  R.  A.  474. 

After  a  careful  consideration  of  the  authorities 
in  the  light  of  the  allegations  of  the  complaint,  we 
have  reached  the  conclusion  that  the  trial  court  did 
not  err  in  sustaining  the  demurrer  thereto.  Judg- 
ment affirmed. 

Note.— Reported  in  113  N.  E.  732.     See  under  (2)  29  Cyo  1210; 
17  Ann.  Cas.  1128. 


Hopkins  et  al.  v.  Matters  et  al. 

[No.  8,975.     Filed  April  21,  1916.     Rehearing  denied  June  29,  1916. 

Transfer  denied  October  4,  1916.] 

1.  Pleading. — Demurrer. — Memorandum, — ^An  assignment  of  error 
predicated  on  the  action  of  the  trial  court  in  overruling  a  demurrer 
to  a  plea  in  abatement  presents  no  question  for  review  where  the 
record  does  not  disclose  that  a  memorandum  was  filed  with  the 
demurrer,     p.  678. 
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2.  Appeal. — Review, — Harmleas  Error, — Rvling  on  Motion  to  Dia- 
miaa, — It  was  not  error  for  the  trial  court  to  overrule  a  motion  to 
dismiss  as  to  two  of  the  defendants  named  in  the  original  com- 
plaint when,  before  the  filing  of  the  motion,  an  amended  com- 
plaint was  filed  which  did  not  make  such  defendants  parties, 
p.  678. 

3.  Appeal. — Assignment  of  Errors, — Matters  Assignable. — ^Neither 
the  assignment  that  the  court  erred  in  sustaining  defendant's  plea 
in  abatement,  nor  that  it  erred  in  rendering  judgment  abating 
an  attachment  proceeding  is  a  proper  independent  assignment  of 
error,  and  no  question  is  presented  for  review  by  either  of  such 
assignment^,    p.  678. 

From  Pulaski  Circuit  Court;  F.  J.  Vurpillat, 
Judge. 

Action  by  Byron  M.  Hopkins  and  others  against 
Thomas  H.  Matters  and  others.  From  a  judgment 
for    defendants,    the    plaintiffs    appeal.     Affirmed, 

H.  R.  Rohhins,  W.  C.  Pentecost  and  C.  M.  Hafty 
for  appellants. 

Ralph  E.  Horner^  Robert  E.  Thompson  and  John 
M.  SpangUty  for  appellees 

HoTTEL,  J.— This  is  an  appeal  from  a  judgment 
rendered  against  appellants  on  their  demurrer  to 
a  plea  in  abatement  filed  by  appellee  Matters. 
The  errors  assigned  and  relied  on  for  reversal 
are  as  follows:  "(1)  The  court  erred  in  over- 
ruling the  demurrer  of  the  appellants  to  defendant's 
(Thomas  H.  Matters')  plea  in  abatement.  (2) 
The  court  erred  in  overruling  appellant's  motion 
to  dismiss  the  cause  of  action  as  to  James  F.  Fulton 
and  Benjamin  F.  Lambert.  (3)  The  court  erred  in 
sustaining  defendant's  plea  in  abatement.  (4) 
The  court  erred  in  rendering  judgment  abating  the 
attachment  proceedings.  (5)  The  court  erred  in 
abating  the  lis  pendens  notice.  (6)  The  court 
erred  in  entering  judgment  of  dismissal  of  the  main 
action.     (7)  The  court  erred  in  entering  judgment 
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of  dismissal  of  the  attachment.  (8)  The  court 
erred  in  directing  the  clerk  to  dismiss  the  attach- 
ment proceeding:8,  and  in  abating  the  cause  of 
action." 

It  is  insisted  by  appellee  Matters  that  appellants 
have  waived  their  right  to  be  heard  on  tUe  merits 
of  their  appeal  by  reason  of  certain  irregularities 
in  taking  it,  and  on  account  of  their  failure  to 
comply  with  the  rules  of  the  court  in  the  preparar 
tion  of  their  brief.  However,  for  the  purposes  of  a 
disposition  of  the  case,  it  is  not  necessary  to  dis- 
cuss or  determine  such  questions.  So  far  as  the 
record    and    appellants'    briefs    disclose,    no 

1.  memorandum  was  filed  with  the  demurrer 
to   the   plea   in   abatement,   and   hence   no 

question  is  presented  by  the  first  assigned 
error.  Pittsburgh^  etc.j  R.  Co.  v.  Home  Ins,  Co. 
(1915),  183  Ind.  355,  108  N.  K  525;  Wagner  v. 
Wagner  (1915),  183  Ind.  528,  109  N.  E-  47;  Quality 
Clothes  Shop  v.  Keeney  (1914),  57  Ind,  App.  500, 
106  K  E.  541. 

No  harm  could  have  resulted  to  appellants  by 

the  ruling  presented  by  the  second  assigned  error. 

This   is   so   because   appellants,    before   the 

2.  filing  of  such  motion  and  the  ruling  thereon, 
had  been  permitted  to  file  an  amended  com- 
plaint in  which  Matters  alone  was  named  as  de- 
fendant. Appellees  Lambert  and  Fulton  not  being 
parties  to  such  amended  complaint,  there  was 
no  reason  for  a  motion  to  dismiss  as  to  them,  and 
hence  no  available  error  is  presented  by  the  ruling 
on  such  motion. 

Neither  the  third  nor  the  fourth  assigned  error  is 
recognized  as  a  proper  independent    assign- 

3.  ment   of   error,    and   hence   no   question   is 
presented    by    either    of    such    assignments. 

The  disposition  of  the  first  assigned  error,  supra^ 
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together  with  the  fact  that  no  question  is  presented 
by  the  appeal  challenging  the  sufficiency  of  the 
evidence  to  sustain  the  decision  of  the  trial  court, 
in  effect,  disposes  of  the  assigned  errors  from  No. 
5  to  No.  8,  inclusive.  These  several  rulings  and 
actions  of  the  trial  court  are  in  accord  with  the 
finding  and  judgment  abating  the  action,  and  are 
not  erroneous,  unless  the  court  erred  in  its  decision  of 
the  questions  presented  by  the  plea  in  abatement. 
There  being  no  question,  either  of  law  or  fact, 
properly  presented  against  such  plea,  it  follows  that 
no  available  error  is  presented  by  either  of  the 
assigned  errors  Nos.  5  to  8  inclusive. 

No    reversible    error    being    presented    by    the 
record  the  judgment  below  is  affirmed. 

Note.— Reported  in  112  N.  E.  248. 


Pence  v.  Pence. 

[No.  9,068.    FUed  October  4,  1916.] 

1.  Appeal. — Review. — Conflicting  Evidence. — Whesre  the  jury's  ver- 
dict is  supported  by  some  evidence  on  every  material  fact  involved, 
the  appellate  tribunal  will  not  weigh  conflicting  testimony,  p.  682. 

2.  Trial. — Harmlees  Error. — Inapt  Words  in  Instruction. — Cure 
by  Other  Instructions. — ^While  the  use  of  the  word  "pecuniary"  in 
connection  with  the  words  "loss"  and  "compensation"  in  an 
instruction  on  damages  in  a  personal  injury  case  is  inapt  and 
subject  to  criticism,  yet  the  giving  of  the  instruction  so  worded, 
in  connection  with  another  instruction  accurately  stating  the 
elements  of  damage  to  be  considered  without  referring  to  pecuniary 
loss,  is  not  reversible  error,  since,  viewing  the  instructions  together, 
the  jury  could  not  have  been  misled  as  to  the  elements  of  damage 
by  the  use  of  the  word  pecuniary  in  the  instruction  complained  of. 
p.  683. 

From  Grant  Superior  Court;  Robert  M.  Van 
Atta^  Judge. 

Action  by  Luella  W.  Pence  against  Martin  Pence. 
From  a  judgment  for  plaintiff,  the  defendant 
appeals.     Affirmed. 
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David  P.  Long  and  John  A.  Kersey^  for  ap- 
pellant. 

S.  L.  Stricter  J  for  appellee. 

Felt,  J. — This  is  a  suit  for  damages  for  personal 
injuries  alleged  to  have  been  received  by  appellee 
on  account  of  appellant's  negligence  in  running 
his  automobile  into  and  against  a  buggy  in  which 
appellee  was  riding.  The  complaint  in  one  para- 
^aph  was  answered  by  a  general  denial  and  by  a 
second  paragraph  of  special  answer.  The  case  was 
tried  by  a  jury  and  a  verdict  returned  for  appellee 
in  the  sum  of  $825.  Judgment  was  rendered  on 
the  verdict. 

The  only  error  assigned  is  the  overruling  of 
appellant's  motion  for  a  new  trial.  The  groxmds 
of  the  motion,  which  under  the  rules  are  fairly 
presented  by  the  briefs,  challenge  the  sufficiency 
of  the  evidence  and  the  giving  of  instructions 
Nos.  6  and  8  on  the  court's  own  motion. 

Appellant  alleges  in  his  special  answer,  and  claims 
the  evidence  conclusively  supports  the  averments, 
that  appellee  was  in  a  buggy  drawn  by  a  horse 
driven  by  her  husband  on  a  public  highway;  that 
he  drove  his  automobile  to  the  rear  of  the  buggy, 
going  in  the  same  direction,  and  when  about  300 
feet  from  the  buggy,  he  soxmded  his  gong  several 
times,  and  the  horse  drawing  the  buggy  started  to 
turn  to  the  right  to  let  him  pass;  that  in  so  approach- 
ing he  drove  to  the  left  so  as  to  give  the  buggy  more 
than  half  the  traveled  portion  of  the  road;  that  he 
reduced  the  speed  of  his  car  and  allowed  a  reasonable 
time  for  the  horse  and  buggy  to  move  to  the  right 
side  of  the  road  bo  he  could  pass,  and  that  he  could 
have  done  so  in  safety,  but  just  as  he  neared  the 
buggy  the  horse  stopped  suddenly  while  the  left 
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rear  wheel  of  the  buggy  was  still  in  the  rut  or 
traveled  portion  of  the  left  side  ot  the  highway; 
that  he  did  all  he  could  to  avoid  striking  the  buggy 
but  was  unable  to  do  so  because  of  the  facts  afore- 
said; that  the  collision  was  due  wholly  to  the  stop- 
ping of  the  horse,  as  aforesaid,  and  not  to  any 
fault  or  negligence  of  appellant. 

It  is  quite  apparent  that  the  special  answer  is 
only  an  argumentative  general  denial,  but  it  is  not 
questioned,  and  serves  the  purpose  of  presenting 
appellant's  view  of  the  case. 

Appellant  contends  that  under  the  act  of  1909 
(Acts  1909  p.  328),  it  was  the  duty  of  the  driver 
of  the  horse  drawing  the  buggy,  on  signal  of  his 
approach,  to  drive  to  the  right  so  as  to  give  ap- 
pellant half  of  the  traveled  portion  of  the  highway, 
and  that  he  failed  so  to  do,  and,  after  starting  to 
drive  to  the  right,  stopped  suddenly  as  above 
stated.  The  statute  in  question  contains  such 
provisions,  but,  whatever  effect  it  may  have  in  other 
cases,  it  can  not  in  this  case  be  given  the  effect 
contended  for  by  appellant,  for  the  reason  that  there 
is  a  conflict  in  the  evidence.  Some  of  the  evidence 
tends  to  support  appellant's  contention,  but  there 
is  evidence  tending  to  show  that  the  horse  did  not 
stop  until  after  the  automobile  struck  the  buggy; 
that  the  left  wheels  of  the  buggy  were  to  the  right 
of  the  center  of  the  highway  in  the  central  part  of 
the  traveled  portion  of  the  road  when  the  buggy 
was  struck;  that  appellant  was  driving  at  a  high, 
dangerous  and  unlawful  rate  of  speed  just  before 
and  at  the  time  he  struck  the  buggy,  and  that  there 
was  ample  room  for  appellant  to  pass  without 
striking  the  buggy;  and  that  the  roadway  to  the 
left  of  the  buggy  was  clear  and  comparatively 
level.     The  jury  heard  the  evidence  and  decided 
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against  appellant.     The  verdict  is  supported  by 
some  evidence   on  every  material  fact  in- 

1.     volved,  and  it  is  not  the  province  of  this  court 
to  weigh  confdcting  testimony. 

The  objection  to  instruction  No.  6,  given  on  the 
court's  own  motion,  is  that  it  is  not  applicable  to 
the  issues  of  the  case  and  assumes  the  fact  of 
appellee's  injury.  The  instruction  deals  with  the 
subject  of  contributory  negligence  as  a  defense 
and,  when  fairly  construed,  is  not  open  to  either 
objection  urged  against  it. 

The  objection  urged  against  instruction  No.  8 
is  that  it  assumes  that  appellee  had  suffered  some 
pecxmiary  loss  as  a  result  of  appellant's  alleged 
negligence,  and  that  the  jury  was  told  they  could 
consider  such  loss  in  assessing  damages.  The 
instruction  states:  "If  you  find  from  the  evidence 
that  plaintiff  is  entitled  to  recover  a  verdict  *  *  * 
in  determining  the  amount  of  damages  to  be  assessed 
the  jury  may  consider  the  pecuniary  loss  or  damages 
suffered  by  plaintiff  as  a  result  of  the  negligence  of 
the  defendant  complained  of  in  the  complaint. 
You  may  consider  the  pain  and  suffering,  if  any, 
by  the  plaintiff,  the  nature  and  extent  of  her  in- 
juries, as  whether  they  are  of  a  temporary  or  per- 
manent nature,  *  *  *  and  award  such  dam- 
ages  as  in  your  judgment  will  be  a  pecuniary 
compensation  for  the  damages  she  has  sustained 
not  exceeding  the  amount  demanded  in  the  com- 
plaint." Instruction  No.  6,  given  at  the  request  of 
appellee,  was  also  on  the  measure  of  damages, 
and  it  accurately  states  the  elements  of  damage 
that  may  be  considered  in  such  case  without 
referring  to  pecxmiary  loss.  By  the  phrase  "pecun- 
iary compensation"  the  court  evidently  intended 
to  convey  the  idea  of  a  money  judgment  and  did 
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not  thereby  authorize  a  recovery  for  loss  of  wages 
or  earning  capacity  as  asserted  by  appellant. 

The  instructions  as  a  whole  correctly  informed 

the  jury  as  to  their  duty  and  limitations  in  assessing 

damages,  if  they  found  for  the  plaintiff,  and  though 

the  use  of  the  word  "pecuniary"  is  inapt  and 

2.  subject  to  criticism,  the  giving  of  instruc- 
tion No.  8  in  connection  with  the  other 
instructions  is  not  reversible  error,  as  it  could  not 
have  misled  the  jury.  • 

Judgment  afiBrmed. 

Note.— Reported  in  113  N.  £.  751.    See  under  (2)  38  Cyc  1595. 


Keeley  V.  Bradford. 

[No.  9,135.    Filed  October  4,  191G.1 

1.  Appeal. — Briefs, — Appellee's  Failure  to  File. — ^Where  the  ap- 
pellee fails  to  file  briefs  tiie  Supreme  and  Appellate  Courts  may,  in 
their  discretion,  deem  such  failure  as  a  confession  of  the  errors 
assigned  by  appellant,    p.  684. 

2.  Appeal. — Burden  of  Showing  Error. — Presumption. — ^The  ap- 
pellate tribunal  will  presume  that  the  judgment  of  the  trial  court  is 
correct,  and  on  appeal  the  burden  is  on  the  appellant  to  properly 
present  error  which  will  entitle  him  to  a  reversal,     p.  684. 

3.  Appeal. — Briefs. — Appellee's  Failure  to  File. — When  Confession 
of  Error. — The  appellee's  failure  to  file  briefs  will  not  be  deemed 
a  confession  of  error  when  no  error  is,  in  fact,  presented  by  ap- 

:b  '"  peUant's  briefs,    p.  685. 

4.  Appeal. — Insufficiency  of  Briefs. — Dismissal. — ^Where  appellant's 
briefs  do  not  set  out  enough  of  the  record  to  present  the  questions 
relied  on  for  reversal  they  fail  to  comply  with  Rule  22,  cl.  5,  of  the 

tile  Supreme  and  Appellate  Courts,  and  the  appeal  will  be  dismissed. 

p.  685. 


From    Lake    Superior    Court;    Virgil   S.    Reiter^ 
Judge. 

«^  Action  by  Jesse  B.  Bradford  against  Thomas  P. 

Keeley.     From  a  judgment  for  plaintiff,   the  de- 
^  fendant  appeals.     Appeal  dismissed. 
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LeGrand  T.  Meyer,  for  appellant. 
Nye  &  Davis,  for  appellee. 

HoTTEL,  P.  J. — This  is  an  appeal  from  an  order 
and  judgment  setting  aside  a  former  judgment 
in  an  action  brought  by  appellee  against  appellant 
under  §405  Bums  1914,  §396  R.  S.  1881.  A  de- 
murrer to  an  amended  complaint  was  overruled. 
A  general  denial,  accompanied  by  appellant's  affi- 
davitnn  opposition  to  the  petition,  was  filed,  where- 
upon the  cause  was  submitted  to  the  court  for  trial, 
with  the  result  before  indicated.  A  motion  for 
new  trial  was  overruled.  The  ndings  on  said 
demurrer  and  motion  for  new  trial  are  assigned 
as  error  in  this  court,  and  relied  on  for  reversal. 

Appellee  has  filed  no  brief,  and  appellant  asks  a 
reversal  of  the  judgment  on  the  ground  that  ap- 
pellee by  his  failure  to  appear  and  file  briefs,  con- 
fesses  that  reversible   error  was  committed 

1.  by  the  trial  court.     It  is  true  that  the  failure 
on  the  part  of  an  appellee  to  file  briefs  has 

always  met  with  the  positive  disapproval  of  the 
Supreme  Court  and  this  court,  and  the  discretionary 
right  or  power  of  such  courts  to  treat  such  failure 
as  a  confession  of  the  errors  assigned  by  appellant 
has  been  recognized  and  declared.  Berkshire  v. 
Cdley  (1901),  157  Ind.  1,  60  N.  E.  696;  Neu 
V.  Town  of  Bourbon  (1901),  157  Ind.  476,  62 
N.  E.  7;  People^ 8  Nat  Bank,  etc.  v.  State 
(1902),  159  Ind.  353,  65  N.  E.  6;  Moore  v. 
Zumbrun  (1904),  162  Ind.  696,  70  N.  E.  800; 
Burroughs  v.  Burroughs  (1903),  180  Ind.  380,  103 
N.  E.  1.  However,  the  judgment  of  the  trial 
court  comes  to  the  appellate  tribunal  with 

2.  every    presumption    in    its    favor,    and    the 
burden  is  always  on  the  appealing  party  to 

properly    present    to    this    court,    by   record    and 
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briefs  which  meet  the  requirements  of  the  law  and 
the  rules  of  the  court,  at  least  one  error  which  will 
entitle  him  to  a  reversal  of  the  judgment  appealed 
from,  Spork  v.  International  Harvester  Co.,  etc. 
(1914),  58  Ind.  App.  112,  107  N.  E.  740,  and  cases 
there  cited.  This  court  will  not  treat  appellee's 
failure  to  file  briefs  as  a  confession  of  error, 

3.  when  no  error  is  in  fact  presented  by  ap- 
pellant's briefs. 

In  this  case  appellant  has  not  set  out  the  com- 
plaint or  the  memoranda  accompanying  the  de- 
murrer thereto,  and  it  would  be  impossible  for  this 
court  to  determine  from  appellant's  briefs,  without 
resort  to  the  record,  whether  the  ruling  on  said 
demurrer  Was  right  or  wrong,  nor  can  it  tell,  with- 
out resort  to  the  record,  whether  any  error  is 
presented  by  the  ruling  on  the  motion  for  new  trial. 
Appellant's  briefs  wholly  fail  to  meet  that 

4.  requirement  of  the  rules  of  the  court  which 
makes  it  necessary  to  set  out  in  the  brief 

enough  of  the  record  to  present  each  question  re- 
lied on  for  reversal.  Rule  22,  cl.  5;  WiUv.Board 
(1913),  64  Ind.  App.  240,  102  K  E,  878;  Datris 
V.  Broyles  (1913),  55  Ind.  App.  316,  317,  103  N. 
E.  815,  and  cases  there  cited. 

For  the  reasons  indicated,  the  appeal  is  dismissed. 

Note.— Reported  in  1 13  N.  E.  748.     See  also  Ann.  Cas.  1914A  485. 


Moynihan  et  al.  v.  Rockhill. 

[No.  9,125.     Filed  October  4,  1916.) 

Contracts. — Validity. — Salary  of  Public  Official. — Assignment. — 
'^Pooling." — ^Where  A  and  B,  owners  of  a  majority  of  the  capital 
stock  of  a  newspaper  publishing  company  to  the  management  of 
which  each  devoted  all  of  his  time,  entered  into  an  agreement 
immediately  prior  to  A*8  acceptance  of  an  o£fer  of  an  appointment 
to  the  position  of  postmaster,  which  would  require  all  his  time, 
whereby  B  undertook  to  perform  the  services  previously  rendered 
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the  newspaper  oompany  by  both  parties  and  in  consideration  there- 
for A  agreed  to  i>ay  B  a  sum  equal  to  one-half  his  salary  as  post^ 
master,  such  agreement  is  not  invalid  or  illegal  as  being  an  assign- 
ment of  either  an  earned  or  an  unearned  salary  of  a  public  officer, 
or  a  pooling  of  A*s  salary  of  postmaster  with  the  income  of  the 
newspaper  company. 

From  Allen  Superior  Court;  David  E.  Smith, 
Special  Judge. 

Action  by  William  W.  Rockhill  against  Andrew 
J.  Moynihan  and  another.  From  a  judgment  for 
plaintiff  on  his  demurrer  to  the  answer,  the  de- 
fendants appeal.     Reversed. 

Barrett,  Morris  &  Hoffman,  for  appellants. 
Thomas  &  Townsend  and  Samuel  L.  Morris,  Jr.^ 
for  appellee. 

McNuTT,  J, — This  was  a  suit,  in  the  court  below, 
by  appellee,  Rockhill,  against  appellant  to  re- 
cover one-half  of  $1,430.76,  for  postage  refunded  by 
the  United  States  government  to  the  appellant, 
Journal-Gazette  Company.  To  the  complaint  the 
appellant,  Journal-Gazette  Company,  filed  a  counter- 
claim, and  both  appellants  answered  the  complaint 
by  their  separate  and  several  set-off.  Appellee's 
demurrer  was  sustained  to  said  answer  of  set-off, 
and  this  is  the  only  error  relied  upon  for  reversal. 

The  answer  of  set-off  reads  as  follows:  "For 
a  second  and  further  paragraph  of  answer  by  way  of 
set-off  to  the  plaintiff's  complaint  the  defendants 
separately  and  severally  say,  they  admit  that  the 
Journal-Gazette  Company  collected  $1,430.76  of 
overpaid  postage  from  the  United  States  Govern- 
ment in  the  year  1913;  that  the  plaintiff  and  the 
defendant,  Moynihan,  were  the  owners  of  a  majority 
of  the  capitial  stock  in  the  Journal  Company;  that 
the  Journal  Company  is  a  corporation  organized 
under  the  laws  of  the  State  of  Indiana;  that  the 
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plaintiff  and  defendant,  Moynihan,  together  h*eld 
a  majority  of  said  stock  and  an  equal  amount  of 
said  stock  was  owned  by  each  of  them;  that  the 
Journal-Gazette  Company  is  a  corporation  organized 
under  the  laws  of  the  State  of  Indiana,  and  has 
assigned  to  it  all  the  rights,  property  and  securities 
belonging  to  the  Journal  Company  and  said  Journal- 
Gazette  Company  has  assumed  all  indebtedness  of 
said  Journal  Company;  *  *  *  that  the  de- 
fendant, Andrew  J.  Moynihan,  purchased  the 
capital  stock  of  this  plaintiff  in  the  Journal  Company 
in  1903,  and  at  said  time  there  was  due  the  Journal 
Company  the  said  sum  of  $1,430.76  as  over-paid 
money  for  postage  from  the  United  States  Govern- 
ment, and  at  the  time  said  Moynihan  purchased 
said  Rockhill's  interest  in  said  Journal  Company 
there  was  due  the  Journal  Company  the  sum  of 
$1,430.76  from  the  said  United  States  Government. 
That  the  Journal-Gazette  Company  now  owns  aU 
the  property  formerly  owned  by  the  Journal  Com- 
pany and  that  aU  of  said  property  formerly  owned 
by  the  Journal  Company  was  assigned  to  the 
Journal-Gazette  Company  in  the  year  1907.  That 
it  collected  in  the  year  1913,  from  the  United  States 
Government  the  said  sum  of  money,  to  wit: 
$1,430.76.'  Defendants  further  say  that  the  Journal 
Company  was  organized  under  the  laws  of  the  State 
of  Indiana  for  the  purpose  of  publishing  a  demo- 
cratic daily  and  weekly  newspaper  in  the  city  of 
Fort  Wayne,  Indiana,  and  that  said  Journal  Com- 
pany did  publish  a  democratic  daily  and  weekly 
newspaper  from  the  time  said  company  was  in- 
corporated, May  13th,  1884,  until  the  year  1907, 
when  the  Joumal-Gazatte  Company  was  incorpor- 
ated imder  the  laws  of  the  State  of  Indiana;  that 
said  Democratic  daily  and  weekly  newspaper  was 
then  published  by  said  Journal-Gazette  Company 
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from  said  date  and  is  still  being  published  by  said 
company.  That  after  the  political  campaign  of 
1892  and  after  the  election  of  the  Honorable  Grover 
Cleveland  as  president  of  the  United  States  and 
after  the  election  of  the  Honorable  William  F. 
McNagny  of  Columbia  City  as  the  Congressman 
from  the  Twelfth  District  of  Indiana,  the  said 
McNagny  offered  to  recommend  the  plaintiff  herein 
to  be  nominated  and  appointed  postmaster  of  the 
United  States  Post  Office  in  the  city  of  Fort  Wayne; 
that  at  said  time  the  said  plaintiff  and  defendant, 
Moynihan,  were  the  owners  of  the  capital  stock 
of  said  Journal  Company  and  were  both  giving 
their  entire  time  to  the  publication  of  its  news- 
paper. That  at  that  time  and  for  a  long  time  prior 
thereto  the  Journal  Company  had  been  handi- 
capped by  lack  of  sufficient  moneys  to  properly 
operate  its  business;  that  it  was  struggling  financially 
to  succeed  and  was  requiring  new  machinery  and 
new  equipment  in  order  to  successfully  print  its 
newspapers ;  that  the  successful  publication  of 
daily  and  weekly  newspapers  of  said  Journal  Com- 
pany and  the  caring  for  the  printing  of  said  com- 
pany demanded  the  sole  attention,  of  both  the  plain- 
tiff and  defendant,  Mo3mihan;  that  at  the  time 
when  the  said  McNagny  offered  to  r^ommend 
said  Rockhill  as  postmaster  for  said  post  office 
in  said  city  of  Fort  Wayne  the  said  Rockhill, 
plaintiff  herein,  agreed  with  the  defendant,  Moyni- 
han, that  if  said  Mo3mihan  would  take  sole  charge 
of  the  property  of  the  Journal  Company  and  would 
manage  the  printing  and  the  publication  of  its 
newspapers  and  in  addition  thereto  would  give  to 
said  plaintiff,  Rockhill,  one-half  of  the  earnings 
of  said  Journal  Company,  that  he,  Rockhill,  would 
accept  the  offer  of  said  McNagny  and  become 
postmaster  of  the  United  States  post  office  at  the 
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city  of  Fort  Wayne,  Indiana,  and  would  pay  the 
defendant,  Moynihan  a  sum  equal  to  one-half  of 
the  money  received  by  him  as  salary  as  postmaster 
of  the  city  of  Fort  Wayne,  Indiana.  That  said 
agreement  was  then  made  and  entered  into  by  and 
between  said  Bockhill  and  said  Moynihan  and  in  the 
furtherance  thereof  said  Bockhill  was  appointed 
postmaster  of  the  United  States  post  office  at  Fort 
Wayne,  Indiana,  and  took  his  position  as  such 
postmaster  on  the  19th  day  of  Jidy,  1893,  and  held 
said  office  continuously  for  four  years  until  Jidy 
19th,  1897;  that  during  said  time  the  said  Bock- 
hill drew  salary  as  such  postmaster  in  the  sum 
of  $12,800  or  $3,200  per  year;  that  the  defendant, 
Moynihan,  carried  out  the  agreement  above  re- 
ferred to  and  operated  said  Journal  Company's 
newspaper  plant  for  said  4  years  and  gave  to  said 
Bockhill  earnings  on  his  stock  without  making  any 
charge  for  doing  the  work  of  himself  and  Bockhill 
combined,  but  that  the  said  plaintiff,  Bockhill, 
failed  and  refused  to  carry  out  his  side  of  the 
agreement  and  did  not  and  never  has  paid  to  said 
defendant  any  moneys  as  representing  the  sum 
equal  to  one-half  of  the  money  received  by  Bockhill 
as  salary  as  postmaster  of  said  city  of  Fort  Wayne, 
and  that  as  a  result  of  said  agreement  there  is  due 
the  said  Moynihan  from  said  Bockhill  the  sum  of 
$6,400.00;  that  said  Moynihan  has  assigned  all 
his  rights,  title  and  interests  in  and  to  said  amount 
of  money  or  claim  from  said  Bockhill  to  the  Journal 
Company,  codefendant  herein.  That  on  the  3rd 
day  of  June,  1913,  the  said  Journal-Gazette  Com- 
pany made  a  demand  upon  said  plaintiff  that  he 
pay  it  said  sum  of  money  and  that  the  said  Bock- 
hill, the  plaintiff  herein,  has  refused'  to  make  such 
payment.  Wherefore,  defendant,  Journal-Gazette 
Vol,  62—44 


690  APPELLATE  COURT  OF  INDLAlNA, 

Moynihan  ».  Rockbill-^2  Ind.  App.  685. 

Company,  prays  the  court  that  it  may  have  judg- 
ment against  said  plaintiff  for  said  sum  of  $6,400.00 
and  the  interest  thereon  allowed  by  law  and  for 
all  other  proper  relief  in  the  premises," 

Appellee  demurred  to  said  answer  for  want  of 
sufficient  facts  to  constitute  a  defense  to  the  com- 
plaint, for  the  following  reasons:  (1)  "That  each 
of  said  separate  and  several  paragraphs  of  answers 
of  the  defendants  is  scandalous;  that  each  sets  up 
an  unlawful  agreement  on  the  part  of  the  defend- 
ants, Andrew  J.  Moynihan  and  the  Joumal-Qazette 
Company  to  procure  an  office  for  the  plaintiff  in 
consideration  that  plaintiff  would  share  with  said 
defendants  the  salary  of  said  office  or  an  equal 
amount  to  one-half  of  the  salary  of  said  office." 
(2)  ''That  each  of  said  separate  and  several  para- 
graphs of  answers  of  said  defendants  sets  up  an 
unlawful  and  illegal  agreement  and  one  against 
public  policy  in  this:  That  each  of  said  parar- 
graphs  sets  up  that  said  defendants  were  to  partic- 
ipate in  one-half  of  plaintiff's  salary  as  post- 
master, imder  the  Federal  Government  in  the  city 
of  Fort  Wayne,  during  Grover  Cleveland's  ad- 
ministration, or  an  amount  equal  to  one-half  of 
plaintiff's  salary  as  postmaster,  as  a  consideration 
for  said  defendants'  procuring  for  said  plaintiff  the 
appointment  of  postmaster  at  the  city  of  Fort 
Wayne,  under  said  Grover  Cleveland  and  through 
the  Congressman  of  the  Twelfth  District,  William 
W.  McNagny."  (3)  "That  each  of  said  separate 
and  several  paragraphs  of  answers  of  said  defend- 
ants sets  up  that  which  is  unlawful  and  void  and 
against  public  policy  in  this:  That  said  defendants, 
because  of  their  efforts  on  behalf  of  Grover  Cleve- 
land's election  as  President  of  the  United  States, 
and  the  election  of  William  F.  McNagny,  Con- 
gressman to  the  United  States  Congress  from  the 
Twelfth  District  of  Indiana,   and  in    consideration 
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for  their  services  in  the  election  of  said  President 
and  said  Congressman,  and  in  consideration  that 
said  defendants  would  procure  said  president  and 
said  congressman  to  appoint  this  plaintiff  postmaster 
at  the  city  of  Fort  Wayne,  that  said  defendants 
were  to  participate  in  said  plaintiff's  S9>lary,  or  an 
amount  equal  to  half  his  salary  as  such  postmaster." 

Appellee  contends  that  the  contract  between 
appellee  and  Moynihan,  as  disclosed  by  said  an- 
swer, is  against  public  policy  and  void,  and  his 
counsel  assume  in  the  argument  that  the  contract 
amounts  to  an  agreement  to  assign  a  part  of  ap- 
pellee's salary  as  postmaster,  before  the  salary  was 
earned,  and  an  agreement  to  pool  the  salary  with 
the  income  of  the  Journal  Company.  Appellee  is 
well  supported  by  the  authorities  upon  the  legal 
propositions  for  which  he  contends.  The  courts 
have  uniformly  refused  to  enforce  agreements  to 
assign  the  salary  of  a  public  officer  before  the 
same  was  earned.  We  deem  it  unnecessary  to  set 
out  the  reasons  for  such  refusal,  in  view  of  our 
construction  of  the  agreement  set  out  in  appellants' 
answer  of  set-off. 

This  answer  discloses,  in  substance,  that  appellee 
Rockhill  and  said  Moynihan  were  the  owners  of 
the  capital  stock  of  the  Journal  Company  in  equal 
proportions;  that  eaph  was  contributing  all  of  his 
time  to  the  publication  of  a  newspaper  and  the 
conduct  of  the  other  business  of  the  corporation; 
that  appellee  was  offered  the  office  of  postmaster 
at  Fort  Wayne,  which  would  require  all  of  his  time; 
that  Moynihan  agreed  to  perform  the  work  for 
their  company  theretofore  performed  by  both 
of  them,  and,  in  consideration  therefor,  appellee 
agreed  to  pay  said  Moynihan  a  sum  equal  to  one- 
half  of  his  salary  as  postmaster. 

The  demurrer  admits  the  facts  alleged  in  the 
answer  to  be  true.    We  do  not  think  that  counsel 
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for  appellee  are  warranted  in  assuming,  as  they  do, 
that  the  answer  shows  an  assignment  to  either  an 
earned  or  an  imearned  salary  of  a  public  officer, 
or  that  it  dhows  a  so-called  pooling  of  appellee's 
salary  as  postmaster  with  the  income  of  the  Journal 
Company,  The  salary  is  only  incidentally  re- 
ferred to  in  the  agreement,  and  the  amount  of  it 
merely  serves  to  fix  the  amount  which  appellee 
agreed  to  pay  to  Moynihan.  If  the  agreement  had 
been  that  the  Journal  Company  should  have  ap- 
pellee's salary,  the  same  to  become  a  part  of  the 
assets  of  the  Journal  Company,  a  wholly  different 
question  would  be  presented  for  our  consideration, 
but  an  agreement  by  appellee  to  pay  Moynihan  a 
sum  equal  to  one-half  of  his  salary  didnot  give  Moyni- 
han or  the  Journal  Company  any  interest  in  the 
salary,  but  left  appellee  free  to  draw  his  salary  and  use 
it  as  he  saw  fit,  Tron  v.  Lewis  (1902),  31  Ind.  App. 
178,  66  N;  E.  490.  We  find  nothing  in  the  agree- 
ment which  even  tends  to  show  that  said  Moynihan 
or  the  Journal  Company  had  anything  to  do  with 
procuring  the  office  of  postmaster  for  appellee, 
or  with  procuring  the  election  of  the  congress- 
man, or  the  President,  or  that  the  salary  was  to  be 
divided  in  consideration  for  any  such  services. 
Appellee  has  set  out  in  his  memoranda  no  reason, 
in  our  opinion,  why  appellants'  answer  of  set-oflf 
is  not  good,  and  we  are  of  the  opinion  that  the 
answer  is  good  as  a  set-off  against  appellee's  com- 
plaint, and  that  the  court  erred  in  sustaining  the 
demurrer  thereto. 

The  cause  is  reversed,  with  directions  to  the 
court  below  to  overrule  appellee's  demurrer  to  the 
answer  of  set-oflf,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Note. — Reported  in  113  N.  E.  734.    Assignment  of  unearned 
salary  of  publio  officers,  validity,  notea  5  L.  R.  A.  (N.S.)^7 ;  9  Cyo  495. 
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Leach,  Quabdian  v.  Webb. 

[No.  9,512.    Filed  June  27,  1916.    Motion  to  reinstate  overruled 

October  5,  1916.] 

Appeal. — Judgmenta  Renewable, — Judgment  on  Exceptions  to  Guard- 
ian*8  Report, — ^A  judgment  ordering  the  reform  of  a  guardian's 
final  report  in  certain  particulars,  but  neither  discharging  the 
guardian  nor  terminatiiig  the  guardianship,  is  not  a  final  judgment 
from  which  an  appeal  will  lie  to  the  Appellate  Ck>urt. 

Prom  Tipton  Circuit  Court;  James  M.  Purvis, 
Judge. 

James  H.  Leach,  guardian  of  Floyd  Webb,  minor, 
filed  his  final  report,  to  which  Floyd  Webb  filed 
exceptions.  From  a  judgment  for  the  exceptor,  the 
guardian  appeals.     Appeal  dismissed. 

0.  H.  Mendenhallj  for  appellant. 
Cleon  Wade  Mount,  for  appellee. 

McNuTT,  J. — James  H. Leach,  as  guardian  of  Floyd 
Webb,  minor,  filed  his  final  report  in  the  court  below, 
in  which  it  was  shown  that  his  ward  had  arrived  at  the 
age  of  twenty-one  years.  To  this  report  said  Webb 
filed  exceptions,  to  which  said  Leach  filed  a  reply 
in  general  denial.  The  matter  was  submitted  to 
the  court  for  trial,  and  upon  proper  request  the 
court  found  the  facts  specially,  and  stated  its  con- 
clusions of  law  thereon  in  favor  of  the  appellee.  The 
court  also  rendered  the  following  alleged  judgment: 
*'It  is  therefore  ordered,  adjudged  and  decreed, 
by  the  court,  that  said  guardian  reform  his  said 
final  report,  as  set  out  in  the  special  finding  of 
facts  and  conclusions  of  law  thereon,  and  that  he 
pay  all  costs,  and  charges  accrued  on  account  of 
the  objections  filed  to  said  final  report,  and  the 

trial  thereof,  taxed  at  $ It  is  also  ordered 

and  decreed  by  the  court,  that  said  guardian  make 
and  file  his  amended  final  report  on  or  before  No- 
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vember  15th,  lOlS^and  that  he  pay  into  the  hands  of 
the  clerk  of  this  court  the  sum  of  $323.20  in  cash 
and  turn  to  the  custody  of  the  clerk,  one  note  call- 
ing for  $32.50.  All  of  which  is  finally  ordered, 
adjudged  and  decreed  by  the  court." 

Said  Leach  excepted  to  the  court's  conclusions 
of  law,  and  also  filed  his  motion  for  a  new  trial, 
which  was  overruled  and  excepted  to.  Appellant 
in  the  above  form  assigns  numerous  errors  in  this 
court,  among  which  are  that  the  coiu*t  erred  in 
several  of  its  conclusions  of  law,  and  also  in  over- 
ruling his  motion  for  a  new  trial. 

We  are  of  the  opinion  that  the  judgment  ren- 
dered by  the  trial  court  does  not  make  a  final  dis- 
position of  the  guardianship,  and  therefore  it  is  not 
such  a  final  judgment  from  which  an  appeal  will 
lie  to  this  court;  and  that  this  appeal  ought  to  be 
dismissed.  In  the  case  of  Angevine^  Admr.  v. 
Ward,  Gdn.  (1879),  66  Ind.  460,  the  guardian  sub- 
mitted to  the  court,  after  the  ward's  death,  what 
purported  to  be  his  final  report.  The  adminis- 
trator of  his  estate  filed  exceptions  to  the  guard- 
ian's report.  The  exceptions  were  not  sustained, 
and  the  coiu*t  made  an  order  to  that  effect,  but  did 
not  discharge  the  guardian.  The  administrator 
appealed,  but  the  court  said:  "But  we  are  of  the 
opinion  that  it  was  not  in  any  proper  sense  an 
order  of  final  settlement  of  the  guardianship,  and 
that  it  did  not,  in  legal  effect,  discharge  the  ap- 
pellee from  such  guardianship.  By  its  terms, 
further  duties  in  regard  to  his  trust  were  devolved 
upon  the  appellee."     The  appeal  was  dismissed. 

The  case  of  Pfeiffer  v.  Crane,  Gdn.  (1883),  89 
Ind.  485,  is  very  much  like  the  case  at  bar.  The 
court,  after  hearing  evidence  upon  exceptions  to  the 
guardian's  final  report,  made  the  following  order: 

And  it  is  ordered  by  the  court  that  the  reports  of 
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Allen  S.  Crane,  as  guardian  of  Mary  A.  Pfeiffer  and 
James  H.  Crane,  be  rejected,  and  approval  thereof 
is  refused,  and  said  guardian  is  directed  to  make 
and  file  his  report  in  accordance  with  the  special 
findings  herein.'"  The  court,  speaking  of  the 
order  made  in  that  case,  said:  ''It  does  not  make 
a  final  disposition  of  the  guardianship.  It  would 
seem,  therefore,  not  to  be  a  final  judgment.  It 
substantially  rejects  a  guardian's  report,  and  directs 
him  to  make  another  report.  It  would  seem,  there- 
fore, to  be  an  order  made  in  the  progress  of  the 
cause,  not  determining  the  controversy,  and, 
therefore,  interlocutory."  The  Supreme  Court  dis- 
missed the  appeal  for  that  reason* 

The  judgment  in  the  case  at  bar,  as  shown  herein, 
shows  by  its  terms  that  the  guardian  was  not  dis- 
charged; but  he  was  ordered  to  reform  his  final 
report  in  accordance  with  the  special  finding  of 
facts  and  conclusions  of  law  and  also  to  make  and 
file  his  amended  final  report  at  a  later  day. 

Under  the  authorities  above  cited  and  cases 
therein  cited,  the  appeal  must  be  dismissed.  See, 
also,  Mak-Saw-Ba  Club  v.  Coffin  (1907),  169  Ind. 
204,  211,  82  N.  E.  461. 

Appeal  dismissed. 

Note.— Reported  in  113  N.  E.  311.    See  also  2   Cyo    586;  3 
C.  J.  670. 


Stodola  v.  Loewy. 

[No.  9,044.     Filed  June  7,  1916.] 

From  Lake  Superior  Court;  Joseph  H,  Conway^  Special  Judge. 

J.  K,  Stinson,  for  ttppellant. 
Maran  &  Dyer^  for  appellee. 

Peb  CuBiAii. — Judgment  affirmed. 
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Harris  et  al.  v.  Routt  et  al. 

[No.  9,060.    FUed  June  28, 1016.] 

From  Clay  Cirouit  Court;  John  M.  Rawley,  Judge. 

Aotioa  between  Curtis  Harris  and  others  and  Dillon  Routt  and 
another. 

From  a  judgment  for  the  latter,  the  former  appeals.     Affirmed. 

Cory  L.  Harrell  and  Walker  A  Blankenbaker,  for  appellants. 
Webster  V,  Moffett  and  McGregor  &  Harris^  for  appellees. 

HoTTBL,  P.  J. — ^The  questions  presented  by  this  appeal  are 
substantially  identical  with  those  d.ecided  in  Harris  v.  Inter- 
national  Steel  A  Iron  Construction  Company  (No.  9,079),  ante 
64,  112  N.  E.  532,  decided  this  term,  and  on  the  authority  of  that 
decision  the  judgment  here  is  affirmed. 


Bryson  et  al.  V.  Crown  Oil  Company  et  al. 

[No.  9,045.    Filed  April  20,  1916.     Rehearing  denied  June  29,  1916.] 

From  Madison  Circuit  Court;  Charles  K,  Bogota  Judge. 

Aotiou  between  David  A.  Bryson  and  others  and  the  Crown  Oil 
Company  and  others.  From  a  judgment  for  the  latter,  the  former 
appeals.     Affirmed, 

Abram  Simmons,  Frank  C,  Dailey  and  Charles  O.  Dailey,  for 
appellants. 

Robert  W.  McBride  and  Blacklidge,  Wolf  &  Barnes,  for  appellees. 

Ibach,  C.  J. — The  facts  and  issues  in  this  appeal  are  in  substance 
the  same  as  in  the  case  of  Bryson  v.  Crown  Oil  Co.  (No.  22,683) 
in  the  Supreme  Court,  185  Ind.  — ,  112  N.  E.  1,  decided  by  that 
court  on  March  81,  1916;  all  questions  presented  in  this  apiieal 
were  decided  in  that  appeal,  and  upon  the  authority  of  that  case 
the  judgment  is  affirmed. 


Harris  et  al.  v.  Rogers  et  al. 

[No.  9,078.    Filed  June  29,  1916.) 

From  Clay  Circuit  Court;  John  M.  Rawley^  Judge. 

Action  between  Curtis  Harris  and  others  and  Ira  Rogers  and 
another. 

From  a  judgment  for  the  latter,  the  former  appeals.    Affirmed. 

Carey  L,  Harrd  and   Walker  &  Blankenbaker,  for  appellants. 
Webster  V.  Moffett  and  McGregor  &  Harris,  for  appellee. 
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Felt,  J. — ^The  facts  in  this  case  are  substantially  the  same,  and 
the  law  questions  presented  are  identical  with  those  decided  in  Harris 
V.  Intemaiional  8ted  A  Iron  Constntciion  Company  (No*  9^9), 
ante  64,  112  N.  E.  532,  decided  by  this  courb  this  term. 
On  the  authority  of  that  decision  the  judgment  in  this  case  is  affirmed. 


Harbis  et  al.  V.  Qreer-Wilkinson  Lumber  Com- 
pany. 

[No.  9,077.    Filed  June  29,  1916.J 

From  Clay  Circuit  Court;  John  Af.  Batoley^  Judge. 

Action  between  Curtis  Harris  and  others  and  the  Greer-Wilkin- 
son Lumber  Company.  From  a  judgment  for  the  latter,  the  former 
appeals.  Affirmed, 

Carey  L.  Barrel  and  Walker  A  Blankenbaker,  for  appellants. 
Webster  V,  Moffett  and  McGregor  A  Harris^  for  appellee. 

HoTTBL,  P.  J. — ^The  facts  presented  by  the  record  in  this  appeal 
are  substantially  the  eame  as  were  presented  in  Harris  v.  /n- 
tem€Uional  Steel  A  Iron  Construction  Company  (No.  9,079) «  ante 
64,  112  N.  E.  532,  decided  this  term,  and  the  law  as  there 
announced  controls  the  questions  here  presented.  On  the  authority 
of  that  case  the  judgment  below  is  affirmed. 


McCoNNBLL,  Administratbix  V.  Thb  Pbbst-0- 

LiTE  Company. 

« 

(No.  9,024.    Filed  June  2S,  1916.     Rehearing  denied  October  6, 

1916.] 

From  Hamilton  Circuit  Court;  Meade  Vestal^  Judge. 

'  Action  between  Emma  McConnell,  administratrix,  and  the 
Prest-O-Lite  Company.  From  a  judgment  for  the  latter,  the  former 
appeals.     Affirmed. 

Joseph  O.  Carson^  George  W,  Galvin  and  Shirts  A  Fertig,  for 
appellant. 

Korhly  A  New,  John  S.  Berryhill  and  Kane  A  Kane,  for  appellee. 

Ibach,  J. — ^The  questions  presented  by  this  appeal  have  all  been 
decided  adversely  to  appellant  in  the  case  of  Prest-O-LUe  Company 
y.  Skeel^  182  Ind.  593,  106  N.  E.  365.  On  the  authority  of  th&  %case 
the  judgment  is  affirmed. 
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(Note. — ^The  citation  Baltimore,  etc.,  B.  Co,  y.  Duncan,  161.  164  (2), 
Indicates  that  the  case  begins  on  page  161.  the  point  cited  is  on  page  164, 
and  that  such  point  is  numbered  2  in  the  margin. — Reporter.) 


ABSTRACTS  OF  TITLE— 

As  evidence,  admissibility  to  show  service  of  process,  see  Evidence 

10,  1 1 ;  JUDOMENTS  5. 

ABUTTING  OWNERS— 

Liability  of  street  railroad  companies  to,  for  adjusting  road  bed,  see 
Eminent  Domain. 

Special  damages  to,  in  making  public  improvements,  presumptions, 
see  Evidence  6. 

•ACCOUNT— 

.  Interest  on,  recovery,  theory,  see  Interest. 

Pleading  as  to  items  of,  correctness,  presumptions,  see  Plbadinq 
13,14. 

ACTION— 

For  actions  bv  or  against  particular  classes  of  persons,  or  in  reference 
to  tJie  various  causes  of  action,  see  the  specific  topics. 

1.  Grounds. — Illegal  ConlrcuA. — ^An  action  can  not  be  predicated 
upon  a  contract  declared  void  by  statute. 

Baltimore,  etc,,  R,  Co.  v.  Duncan,  161,  164  (2). 

2.  Joinder  of  Causes. — While  it  is  a  general  rule  that  two  separate 
independent  causes  of  action,  one  based  on  tort  and  the  other  on 
contract,  can  not  be  joined  in  the  same  proceeding,  this  rule  has  no 
application  in  such  a  case  as  the  one  at  bar,  wherein  a  pleading 
based  on  a  breach  of  warranty  and  a  pleading  based  on  fraud  grew 
out  of  the  same  transaction,  and  such  pleadings  may  be  properly 
joined  in  separate  paragrapns  of  the  same  complaint  or  answer. 
Under  the  provisions  of  §352  Bums  1914,  §347  R.  S.  1881,  the  rule 
as  to  joinder  of  defenses  is  more  liberal  and  comprehensive,  if 
anything,  than  as  to  the  joinder  of  causes  of  action. 

Nave  v.  PoModl,  274,  283  (5). 
ADMINISTRATORS- 

See  Executors  and  Administrators. 

ADMISSIONS— 

See  Evidence. 

ADULTERY— 

Of  wife,  right  to  alimony,  see  Divorce  1. 

ADVANCEMENTS— 

» 

See  Descent  and  Distribution. 

ADVERSE  POSSESSION— 

1.  Acts  Constituiing. — Adverse  possession  which  affects  the  right 
of  the  true  owner  is  that  which  exists  and  appears  on  the  land 
itself,  and  where  the  occupancy  is  such  as  to  indicate  ownership 
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and  to  furnish  to  the  real  owner,  upon  inquiry,  information  of  the 
occupant's  claim  of  title,  and  the  character  and  extent  of  his  posses- 
sion, it  is  sufficient.  Hia  et  aL  v.  Carr,  80,  115  (25). 

2.  Color  of  Tide. — What  ConaiituUs. — ^WhUe  as  a  general  rule  color 
of  titles  arises  only  from  an  instrument  in  writing  describing  the 
land  claimed,  a  state  of  facts,  pursuant  to  which  the  claimant  is 
in  possession,  and  which  facts  of  themselves  show  the  character 
ana  extent  of  his  entry  and  claim,  may  sufficiently  perform  the 
office  of  color  of  title  upon  which  to  base  a  title  by  adverse  posses- 
sion, not  only  to  the  land  actually  occupied  by  toe  claimant,  but 
to  the  full  extent  of  the  claim  as  thus  shown. 

HUt  et  al.  V.  Can,  80,  108  (22). 

3.  '*Colar  of  TiOe:'—** Claim  of  Tafc."— "Color  of  title"  is  that  which 
has  the  semblance  or  appearance  of  title,  either  legal  or  equitable, 
but  which  is  in  fact  no  title,  while  "claim  of  title*'  exists  where  one 
enters  upon  and  occupies  land  with  the  intent  to  hold  it  as  his  own 
against  the  world  irrespective  of  any  foundation  for  such  claim. 

Hitt  et  al.  v.  Carr,  80,  106  (15). 

4.  ''Color  of  TiOe^'—^'Claim  of  Title.''— A  claim  of  title,  without' 
color  of  title,  may  ripen  into  title  to  the  land  actually  occupied  by 
the  claimant,  but  with  color  of  title  his  title  may  be  perfected  to 
the  whole  tract  indicated  by  that  which  gives  the  color  of  title, 
though  he  be  in  actual  possession  of  only  a  part  of  such  tract,  if 
the  part  possessed  is  an  integral  portion  of  the  whole  tract. 

HiU  et  al,  v.  Carr,  80,  107  (16). 

6.  Color  of  Title. — Instruments  Constituting. — ^A  forged  deed,  or  a 
lost  deed,  the  contents  of  which  have  been  proven,  may  give  color 
of  title.  HiU  et  al.  v.  Carr,  80,  108  (20). 

6.  Color  of  Title. — Instruments  Constituting. — ^An  instrument  in 
writing,  or  a  survey,  used  by  a  donor  of  land  or  referred  to  by  him 
in  making  a  parol  gift  of  land,  under  and  in  pursuance  of  which 
the  donee  has  taken  possession,  will  give  color  of  title,  though  it 
does  not  purport  to  convey  the  land  to  such  donee,  if  it  so  describes 
the  land  as  to  enable  the  donee  to  ascertain  therefrom  the  bound- 
aries and  extent  thereof.  Hitt  et  al.  v.  Carr,  80,  107  (18). 

7.  Color  of  Title. — Knowledge  by  Holder  of  Legal  Title. — It  is  essential 
to  the  perfection  of  title  by  adverse  possession  that  the  holder  of 
the  legal  title  must  have  actuiJ  or  constructive  notice  of  the  claim 
of  right  or  title  asserted  by  the  one  in  possession,  but  it  is  not  essen- 
tial that  he  have  knowledge  of  the  existence  of  "color  of  title"  in 
the  latter  in  order  that  the  latter  may  have  the  benefit -thereof  if 
it  in  fact  exists.  HUt  et  al.  v.  Carr,  80,  107  (17). 

8.  Color  of  Tide. — Party  Conferring. — In  the  absence  of  a  statute 
re<;^uiring  it,  the  grantor  or  donor  of  lands,  or  one  from  whom  it  is 
claimed  oy  descent,  may  confer  color  of  title  without  himself  hav- 
ing any  kmd  or  semblance  of  title  to  the  property. 

HiU  et  cU.  V.  Carr,  80,  108  (19). 

9.  Color  of  Title. — Void  deed. — ^A  deed  void  on  its  face,  if  containing^ 
a  description  sufficient  to  identify  the  land,  may  give  color  of  title 
as  effectually  as  though  it  were  regular  on  its  face,  but  void  for 
reasons  dehors  the  instrument,  since  the  office  of  "color  of  title*' 
is  merely  to  define  the  extent  of  the  land  claimed  by  one  asserting 
title.  HUt  et  al.  v.  Carr,  80,  106  (14). 

10.  Evidence. — A  els  of  Ownership. — Occuvancy. — Character  ofLand^ — 
The  character  of  real  estate  claimed  oy  stdverse  possession  is  of 
controlling  influence  in  determining  what  acts  of  ownership,  use 
and  occupancy  will  suffice  to  show  possession  of  the  whole  tract 
claimed,  and  if  the  possession  and  other  acts  of  ownership  are  such 
as  are  reasonably  adapted  to  and  in  keeping  with  the  beneficial  use 
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that  may  be  reasonably  made  of  such  lands,  and  are  such  as  are 
usually  practiced  by  owners  of  similar  lands  in  that  vicinity  and  at 
the  time  in  question,  and  such  possession  and  acts  of  ownership 
are  exercised  m  disregard  of  all  conflicting  claims  without  permis- 
sion from  any  one,  the  Inference  of  actuaTpossession  of  the  whole 
tract  is  warranted.  HUt  d  al.  v.  Carr,  80,  114  (24). 

11.  Evidence. — Sufficiency, — Color  of  Title. — Evidence  showing  that 
in  1876  the  owner  of  luid  bordering  on  Lake  Michigan,  believing 
that  the  same  was  of  no  value,  told  plainti£f  that  if  Sie  would  live 
on  it  she  could  have  it,  and  gave  her  the  deed  held  by  him  with  the 
promise  to  execute  and  send  her  a  deed  later;  that  plaintiff  there- 
after returned  the  deed  requesting  th^  owner  to  execute  her  a  deed, 
but  that  no  deed  was  ever  made;  Qiat  plaintiff  lived  on  the  property 
jhrom  the  date  of  its  presentation  to  her  continuously  for  more  than 
twenty  years,  excepting  for  occasional  periods  of  temporary 
absence;  that  she  caused  buildings  to  be  erected  at  various  places 
on  the  land  and  made  attempts  to  cultivate  it,  but  that  it  was  worth- 
less for  cultivation;  that  she  erected  a  dancing  pavilion  on  the  la^e 
front;  that  her  husband  used  the  shore  in  his  fishing  business  and 
erected  structures  necessary  in  such  business;  that  plaintiff  used  the 
land  as  much  as  it  was  possible  to  do  so  and  ^m  time  to  time  cut 
and  sold  small  timber  growing  thereon;  that  she  always  asserted 
ownership  to  the  entire  tract  to  the  exclusion  of  all  other  claimants, 
etc.,  estaolished  title  by  adverse  possession  in  plaintiff  to  the  land 
in  controversv  either  on  the  theoiy  that  the  deed  left  in  her  posses- 
sion by  the  alleged  donor  gave  her  color  of  title,  or  that,  independent 
of  the  question  of  color  of  title  she  had  such  actual,  visible,  hostile 
and  xuunterrupted  possession  under  claim  of  ownership  as  to  per- 
fect her  title.  HiU  et  al.  v.   Carr,  80,  117  (26). 

12.  Evidence. — Sufficiency. — ^The  evidence  was  not  sufficient  to 
support  plaintiff's  claim  of  ownership  and  title  by  adverse  posses- 
sion, on  the  theory  that  the  possession  was  in  plaintiff's  husband, 
because  of  the  mere  fact  that  he  drove  trespassers  from  the  land, 
where  there  was  evidence  tending  to  prove  all  the  essential  elements 
of  adverse  possession  in  plaintiff  and  to  show  that  the  husband  drove 
trespassers  off  at  her  direction.      HiU  et  al.  v.  Carr^  80,  123  (32). 

13.  Extent  of  Possession. — Findings. — Conclusiveness. — ^Where  the 
question  of  whether  plaintiff  was  in  actual  possession  of  all  the 
land  claimed  was  an  issuable  fact,  a  finding  for  plaintiff  on  that 
issue,  if  warranted  by  the  evidence,  is  conclusive  on  appeal. 

HiU  et  aL  v.  Carr,  80,  114  (23). 

14.  Title. — Evidence. — Sufficiency. — ^Evidence  showing  that  in  1876. 
the  purchaser  of  the  land  in  suit  looked  at  it  and.  being  satisfied 
that  it  was  worthless,  told  plaintiff 'that  if  she  would  live  on  it  she 
might  have  it;  that  no  notary  beinfi^  convenient  he  wrote  off  a 
description  and  handed  his  unrecorded  deed  to  plaintiff  with  a 

Eromise  to  execute  a  deed  to  her  later;  that  no  deed  was  ever  made, 
ut  plaintiff  moved  on  the  land,  erected  buildings  at  various  places 
thereon  and  attempted  to  cultivate  it,  although  it  was  worthless 
for  cultivation;  that  she  erected  a  dancing  pavilion  on  the  lake  front: 
that  her  husband  used  the  shore  in  his  mrdng  business  and  erectea 
structures  necessary  in  such  business;  that  plaintiff  used  the  land 
as  much  as  it  was  possible  to  do  so  and  from  time  to  time  cut  and 
sold  small  timber  growing  thereon;  that  she  always  asserted  owner- 
ship to  the  exclusion  of  all  other  claimants  and  resided  thereon  for 
more  than  twenty  years,  except  for  occasional  periods  of  temporary 
absence,  etc.,  was  sufficient  to  show  title  by  adverse  possession  to 
at  least  a  portion  of  the  land  in  controversy. 

HiU  etdUv.  Carr,  80,  9S  (12). 


702 


INDEX. 


ADVERSE  POSSESSION— Continued. 

15.  TitU. — Evidence. — Sufficiency.' — ^Where  there  was  no  failure  of 
proof  as  to  any  material  element  to  sustain  a  finding  dt  adverse 
possession  the  finding  could  not  be  affected  on  appeal  by  the  fact 
that  some  of  the  evidence  as  to  certain  elements  was  conmcting. 

HiU  et  al.  v.  Carr,  80,  103  (13). 

AGENCY— 

See  Principal  and  Agbnt. 

ALIMONY— 

See  Divorce. 

AMENDMENT— 

See  Pleading. 

ANNEXATION— 

See  Municipal  Corporations. 

ANSWER— 

See  Pleading. 

Objection  to  sufficiency  of  complaint  by,  waiver,  see  Appeal  6. 

ANTICIPATORY  BREACH— 

See  Contracts;  Insjurance. 
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VIII. 
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Assignment  of  Errors,  28-^8 
Briefs,  39-63. 
Dismissal,  54,  55. 
Hearing  and  Rxhxabing,  56. 

Review, 

(a)  Scope   and  Extent,   57- 
61. 

(b)  Presumptions,  62-66. 

(c)  Questions  of  fact.  Ver- 
dicts and  Findings.  67-76. 

(d)  Harmless  Error,  77-83. 

(e)  Decisions    of    Interme- 
diate Courts,  84. 

(f)  Subsequent  Appbals,  85» 
86. 

Dbtermin-ation  and  Dkspo« 

siTioN  OF  Cause. 
(a)     Reversal,  87,88. 


From  board  of  oommissioners,  see  Countieb. 

I.    Appellate  Jurisdiction. 

1.  Moot  Question. — Suit  to  Restrain  Act  Done, — ^Because  of  a  dispute 
as  to  water  rates,  defendant  threatened  to  cut  off  the  water  supply 
for  plaintiff's  automatic  sprinkler  system,  a  fire  protection  device, 
and  suit  was  brought  to  restrain  such  action.  After  the  filincT  of 
the  suit  and  pending  appeal,  the  defendants  did  cut  off  such  water 
supply,  and  uien,  on  the  apx)eal,  argued  that  only  a  moot  question 
was  presented.  Heldt  that  the  question  did  not  become  moot,  as 
the  court  had  ample  power  to  compel  the  defendant  to  furnish, 
plaintiff  water,  and  could  not  be  deprived  of  jurisdiction  by  the 
commission  of  the  wrongful  act  complained  of  after  the  fllmg  of 
the  suit  and  pending  appeal. 

Terre  Haute  Paper  Co.  v.  Terre  HauU  Water  Works^  263, 268  (1>. 
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2.  Ohjectiona  to. — When  not  Waived. — ^Appellees  did  not  waive  the 
question  as  to  jurisdiction  by  filing  a  motion  for  time  in  whioh  to 
file  their  brief  where  the  court's  record  shows  that  tiie  motion  to 
HiamiBft  was  filed  before  the  petition  for  time  and  such  petition 
sets  out  that  all  motions  to  dinniss  have  already  been  filed. 

Oladieux  v.  Johne  et  al.,  338,  341  (2) 

~n.    Dbcisionb  Rbvibwablb. 

3.  Judgment  on  Excepiume  to  Ouardian*8  Report, — ^A  judgment  order- 
ing the  reform  of  a  guardian's  final  report  in  certain  particulars, 
but  neither  dischatipng  the  guardian  nor  terminating  the  guardian- 
ship, is  not  a  final  judgment  from  which  appeal  wiU  lie  to  the  Ap- 
pellate Court.  Leach  v.  WM,  693. 

III.    Right  of  Revibw. 

4.  Diamieeal, — Accepting  Benefits  of  Judgment. — Where  a  judgment 
qideted  title  in  favor  of  appellee  subject  to  a  lien  for  the  support 
of  appellant's  codefendant  and  cancelled  a  deed  from  the  co- 
defenaant  to  the  appellant,  in  which  the  codefendant  had  reserved 
a  life  estate,  an  agreement  for  compensation  to  appelhuit  by  the 
appeUee  for  the  support  of  the  codefendant,  and  the  acceptance  by 
appellant  of  pasrm^nts  under  the  agreement,  came  within  the 
spmt  of  §671  Bums  1914,  §632  R.  S.  1881,  providing  that  the 
I>arty  obtakiin^  judgment  shall  not  take  an  appeal  after  receiving 
any  money  paid  or  collected  thereon,  and  necessitated  a  dismiss^ 
of  the  appeal.  Evans  v.  Seevers,  20. 

IV.    Pbbsbntatign  and  Rbsbbvation  of  Gboundb  of  Rbvibw. 
(A)    Objections  and  Motions,  and  RnuNGs  therbon. 

See  Trial. 

6.  Necessity  of  O^ections. — Waiver  of. — Presence  of  Judqe.— Con- 
duct of  THal. — ^Wnile  the  better  practice  requires  the  visible  pres- 
ence of  a  presiding  judge  at  all  times  during  the  actual  progress 
of  the  trial,  yet  the  fact  that  the  judge  absented  himself  temporarily 
from  the  court  room  on  business  connected  with  the  trial  on  two 
occasions  during  the  argument  to  the  jury  is  not  available  error 
where  there  were  no  objections  made  at  the  time  either  to  his 
absence  or  to  argument  of  counsel  and  where  the  record  fails  to 
show  that  such  absence  was  in  any  way  prejudicial  to  the  com- 
plaining party,  as  it  is  the  rule  in  this  state  that  misconduct  of  any 
one  connected  with  the  trial  not  affecting  the  jurisdiction  (tf  the 
court  when  acquiesced  in  without  objection  is  waived. 

Merchants  Nat.  Bank  v.  Nees,  290,  298  (7). 

6.  Direction  to  Sufficiency  of  Complaint. — Waiver. — Statute. — Since 
the  amendment  of  §348  Bums  1908,  §343  R.  S.  ISSjL,  by  Acts  1911 
p.  415,  the  objection  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  is  waived  unless  taken  l^  an- 
swer or  demurrer.  Toledo,  etc.,  R.  Co.  v.  MUner,  208,  212  (1). 

7.  Review. — Errors  Assignable  on  Appeal. — When  Waived. — StatiUe. 
^Under  §§344,  348  Bums  1914,  Acts  1911  p.  415,  providing  thS&t, 
if  the  objection  that  the  complahit  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  Is  not  taken  by  answer  or  demurrer, 
such  objection  shall  be  deemed  to  have  been  waived,  the  question 
of  the  sufficiency  of  the  complaint  to  state  a  cause  of  action  cannot 
be  raised  for  the  first  time  on  appeid. 

Indiana  Life  Endowment  Co.,  v.  Camiihan,  567,  574  (2). 
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8.  Review. — Sufficiency  of  Comvlaird, — ^Under  the  provbion  of  }348 
Bums  1914,  Acts  1911,  p.  415.  if  no  objection  to  a  complaint  is 
taken  by  demurrer  or  answer,  defendant  18  deemed  to  have  waived 
all  objections  except  the  jurisdiction  of  the  court  over  the  subject 
of  the  action,  and  he  can  not,  on  appeal,  for  the  first  time,  raise 
the  question  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Hollander  v.  Fletcher,  149, 150  (1). 

(B)    Exceptions. 

9.  To  CondusioM  of  Law. — Questions  Reviewable. — ^Where  findings 
and  conclusions  of  law  were  announced  bv  the  trial  court,  and  no 
exception  thereto  was  taken  until  several  davs  later,  no  question 
was  presented  on  appeal  l^  an  assignment  of  error  in  the  conclu- 
sions of  law,  since  under  |656  Bums  1914,  (626  R.  8.  1881,  excep- 
tions must  be  taken  at  the  time  the  decision  is  made  in  order  to 
save  any  question  for  review. 

MiHgrove  School  Tp.  v.  Pech-Hamnumd  Co,,  2,  (1). 

10.  Review. — Exception  to  Judgment. — An  exception  to  a  judgment 
presents  no  question  for  review  by  the  appellate  tribunal,  since, 
under  the  proper  practice,  the  exception  should  be  taken  to  the 
ruling  of  the  court  upon  which  the  judgment  is  determined. 

ShuU  V.  Dunten,  602,  606  (4). 

11.  Review. — Judgment. — Entry. — ^Where  the  record,  on  appeal, 
shows  an  objection  and  an  exception  noted  at  the  conclusion  of  the 
trial  court's  entry  of  the  judgment,  and  such  entry  is  preceded  by 
the  court's  ruling  on  the  motion  for  judgment  on  the  interrogatories, 
the  exception  so  noted  is  to  the  judgment  and  does  not  apply  to 
the  ruling  on  the  motion.  ShuU  v.  Dunten,  602,  d07  (5). 

(C)    MonoNS  FOB  New  Tbial. 

12.  Presenting  Grounds  of  Review. — Specification  of  Grounds. — ^In 
assigning  as  a  ground  for  a  new  trial,  .wnere  the  cause  has  been 
^ed  by  the  court,  that  the  "finding"  is  not  sustained  by  the  evi« 
aence,  the  use  of  the  word  "finding"  is  equivalent  to  the  word  "de- 
cision" used  in  the  statute  ($585,  cl.  6,  Bums  1914,  $559  R.  8. 
1881)9  so  that  such  specification  of  a  ground  for  a  new  trial  properly 
presents  for  review  the  question  of  tne  sufficiency  of  the  evidence. 

Hilld  V.  Julius  H.  BueUner  Fum.,  etc.,  Co.,  481,  483  (2). 

13.  Presenting  Questions  for  Review.-^Peremptory  Instruction. — ^Tho 
giving  of  a  peremptory  instruction  is  not  the  subject  of  an  inde- 
pendent assignment  of  eiror,  but  is  properly  assigned  as  ground  for 
a  new  trial  AvU  v.  Clark,  55,  58  (1). 

14.  Questions  Presented. — Alleged  error  in  overruling  a  motion  for 
new  trial  presents  no  question  where  it  appears  that  the  motion 
was  not  ffied  in  time. 

Paxton-Eckman  Chem.  Co.  v.  MundeU,  45,  55  (7). 

15.  Review. — Reservation  of  Exceptions  and  Errors. — ^The  refusal  of 
the  trial  court  to  allow  the  proper  party  to  open  and  close  the 
argument  was  an  error  occurring  during  the  trial  and  should,  under 
$585, oL 5. Bums  1914,  S55dR.  S.  188l7De  presentedin  amotion  for 
a  new  trial  to  present  any  question  for  review  on  appeal. 

Williams  v.  Lowe,  357,  361  (4). 

16.  Review. — Time  for  Filing. — Staitde. — ^No  question  is  presented 
for  review  by  an  assignment  of  error  challenging  the  action  of  the 
trial  court  in  overrulmg  a  motion  for  a  new  triid  where  the  record 
shows  that  such  motion  was  not  filed  within  thirty  days  from  the 
rendition  of  the  verdict  as  required  by  $587  Bums  1914,  Acts  1913, 
p.  848.  ShuU  V.  Dunten,  602,  604  (2). 
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V.    Pabtiss. 

17.  Di8ini98al  of  ApT^edL, — ^Where  the  holder  of  a  meohanio's  lien 
obtained  judgfment  m  the  lower  court  on  a  cros»-oomplaint  in  an 
action  for  partition,  but  was  not  made  a  party  to  the  appeal  by 
tiie  assignment  of  errors  in  appellant's  brief,  the  appeal  will  be 
dismissed,  as  the  appellate  court  has  no  power  to  disturb  a  judg- 
ment unless  all  in  wnose  favor  it  was  rendered  are  parties  to  the  ap- 
peal. Gladieux  v.  Johns  et  al.,  338,  341  (1). 

18.  Procedure. — Necessary  Parties. — In  a  suit  to  foreclose  a  mort- 
gage, even  though  it  appeared  that  the  plaintiffs  filed  an  admission 
that  one  of  the  defendant  mortgagors  was  of  unsound  mind  when 
the  mortgage  was  executed  and  not  liable,  and  there  was  a  judgment 
for  costs  in  favor  of  defendants,  such  insane  d^endant  was  in- 
terested in  supporting  the  judgment  within  the  meaning  of  §674 
Bums  1914,  Acts  1899  p.  5,  ooncemin^  notice  of  appeaL  and  a  neces- 
sary party  to  a  vacation  appeal,  and  failure  to  give  ner  notice  or 
mAke  her  a  party  or  to  f  urmsh  a  bond  inuring  to  her  benefit  necessi- 
tates a  dismissal  of  the  appeal.         Crouch  v.  ShanU,  476,  479  (2). 

VI.   Requisites  and  Proceedinqs  for  Transfeb  of  Cause. 

19.  Appeal  Bond.— Execution. — Presumption. — ^An  appeal  will  not 
be  dismissed  because  the  bond,  which  was  approved  by  the  county 
auditor,  was  signed  by  the  town  attorney  instead  of  the  town  trus- 
tees, where  the  bond  was  oonsidered  properlv  executed  by  all  the 
parties  and  the  objection  urged  is  presented  for  the  ^t  time  in 
appellant's  brief,  as,  under  the  facts  m  the  case,  it  will  be  presumed 
that  the  town  officers  did  their  duty  and  complied  with  the  pro- 
visions of  the  law  authorizing  appeals  and  for  the  further  reason 
that,  if  the  bond  was  irregulany.  executed,  the  matter  should  have 
been  presented  in  the  trial  court  where  any  defect  might  have  been 
corrected  by  filing  a  new  bond  in  accordance  with  $1354  Bums 
1914,  §1283  R.  S.  1881. 

Patterson  v.  Town  of  FoH  Branch,  333,  337  (3). 

20.  Jurisdiction  over  Parties. — Cross-Errors. — A  ppearance. — In  a  suit 
commenced  by  a  number  of  propertv  owners  to  enjoin  the  collec- 
tion of  assessments  on  account  of  tlie  construction  of  a  sewer,  a 
judgment  was  rendered  in  favor  of  part  of  the  plaintiffs  and  against 
some  of  them  on  the  ground  that  by  their  acts  they  were  estopped 
from  complaining  against  the  collection  of  such  assessments. 
The  latter  appeal  and  the  other  plaintiffs  filed  a  confession  of 
error.  The  contractor,  one  of  the  appellees,  assigned  cross-errors 
challenging  the  correctness  of  the  condusions  of  law  of  the  trial 
court  upon  which' is  based  the  judgment  in  favor  of  the  appellee 
plaintifi^,  but  no  notice  of  such  assignment  was  served  on  appellees. 
The  reply  brief  of  appellants  attacked  not  only  such  cross-assign- 
ment of  errors  as  affected  them,  but  also  ar^ed  against  those  cross- 
errors  attacking  the  conclusions  of  law  which  affected  the  appellee 
plaintiffs  alone.  The  appellate  court  reversed  the  judgment  and 
remanded  the  case,  witn  directions  as  to  costs  whicn  affected 
appellees,  and  thereupon  they  filed  a  petition  for  rehearing  setting 
up  that  the  appellate  court  had  no  jurisdiction  over  them  in 
reference  to  the  cross-errors.  Held  that,  as  the  argument  of  the 
reply  brief  to  cross-appellants'  assignments  of  cross-errors  was 
both  for  the  purpose  of  sustaining  the  conclusions  of  law  favorable 
to  appellee  plaintiffs  as  well  as  to  attack  such  conclusions  of  law 
as  were  adverse  to  appellants,  such  brief  constituted  an  appearance 
for  appellee  plaintiffs  and  gave  the  appellate  tribunal  jurisdiction 
to  enter  the  mandate  it  did.  Alsmeier  v.  Adams,  219,  259  (15). 

Vol.  62—46 
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21.  Notice  of  AppedL — Service  on  Attorney. — Under  J681  Bums 
1914,  §640  R.  8.  1881,  providiiig  that  notice  of  appeal  may  be 
served  on  the  attorn^  of  the  adverse  party,  service  of  the  notice 
on  appellee's  attorney  in  the  trial  court  is  invalid  and  ineffectual 
to  perfect  the  appeal,  where  appellant  is  notified  at  the  time  of  the 
service  that  sucn  attorney  no  longer  represents  the  appellee. 

WaUcer  v.  Johnson,  550,  553  (2). 

22.  Notice  of  Appeal, — Service  on  Attorney, — Presumption. — ^Where 
an  appeal  is  regularly  taken  within  the  statutory  ]>enod  by  persona 
not  asserting  any  legal  disabilities,  the  appellant,  in  serving  notice 
of  the  appeal,  may  presume,  until  he  acquires  knowledge  to  the 
contranr,  that  the  opposing  piurty's  attorney  of  record  in  the  trial 
court  also  represents  nim  on  appeal. 

Walker  v.  Johnson,  650,  553,  554  (1). 

23.  Time  for  Perfecting. — Extension  of  Time. — Showing  Good  Catisem 
—Statute.—TJndeT  §2977  Bums  1914.  §2454  R.  S.  1881,  and  §2978 
Bums  1914,  Acts  1913  p.  65,  providing  that  any  person  consiaering 
himself  aggrieved  by  a  decision  of  the  circuit  court,  or  judge  thereof 
in  vacation,  growing  out  of  any  matter  connected  with  a  decedent's 
estate,  may  appeal  by  filing  a  bond  within  thirty  days  from  the 
rendition  of  tne  decision  complained  of,  unless,  for  good  cause 
shown,  the  court  to  which  the  appeal  is  prayed  shall  direct  such 
appeal  to  be  granted,  upon  the  nhng  of  a  bond,  within  180  days 
after  such  decision,  an  appellant  will  not  be  granted  additiozial 
time  beyond  the  thirty-day  period  in  which  to  perfect  the  appeal 
unless  he  complies  with  the  statute  by  showing  good  cause  therefor. 

WiUis  V.  Ferguson,  563,  565  (1). 

VII.    Record  and  Proceedings  not  in  Record. 

24.  Review, — Motion  for  New  Trial, — Transcript  of  Evidence, — Neces^ 
sity. — ^Where  consideration  of  the  causes  assigned  for  a  new  trial, 
that  Are  properly  assignable  under  the  statute,  require  an  examini^ 
tion  of  the  evidence  and  the  evidence  is  not  in  the  record,  no  question 
is  presented  for  review,  on  appeal,  by  an  assignment  of  error  chal- 
lenging the  action  of  the  trial  court  m  ovemmng  the  motion  for  a 
new  trial.  ShuU  v.  Dunten,  602,  604  (1). 

25.  Review, — Answer  to  Special  Interrogatories. — ^Where  an  interrog- 
tory  is  improperly  submitted  to  the  jury  its  answer  cannot  be  tak- 
en into  account  for  any  purpose  since  the  appellate  court  will  not 
consider  anything  which  is  improperly  in  tne  record  in  reaching 
its  conclusions. 

Terre  Haute,  etc,.   Traction  Co,  v.  Hunter,  399,  418(9). 

26.  Time  of  Perfecting. — Administrator, — Statute. — ^While  an  ad- 
ministrator, under  §2980  Bums  1914,  §2457  R.  S.  1881,  is  not 
required  to  file  an  apx)eal  bond  in  an  api>eal  from  a  decision  growinf? 
out  of  any  matter  connected  with  a  decedent's  estate,  yet  he  must 
comply  with  the  requirements  of  the  statute  (§2978  Sums  1914, 
Acts  1913  p.  65)  in  so  far  as  the  time  for  perfecting  an  appeal  is  con- 
cerned, and,  in  the  absence  of  a  showing;  oy  appellant  for  additional 
time  in  which  to  perfect  the  appeal,  it  must  be  dismissed  where 
the  transcript  is  not  filed  within  120  days  after  the  decision  com- 
plained of  is  made.  Willis  v.  Ferguson,  555,  566  (2). 

27.  Review. — ^Where  counsel  for  the  defendant,  in  the  opening  state- 
ment of  facts  to  the  jury,  said  that  there  was  no  question  of  con- 
tributory negligence  in  the  issues,  although  such  a  defense  was 
subsequently  interposed,  such  statement,  not  having  been  presented 
in  any  way  by  the  record  can  not  be  considered  on  appecl,  as  the 
cause  must  be  tried  by  the  record  alone. 

CUy  of  Indianapolis  v.  Pell,  191,  195  (4). 


INDEX  707 

APPEAL— Contiiiued. 

VnL    AssiaNMENT  OF  Errors 

Overmling  demurrer  as,  reoord  disclosing^  no  memorandum,  effect, 
see  Pleading  12. 

Conclusions,  not  amounting  to  a  finding,  see  Partnership  1. 

An  assignment  that  the  decision  "is  not  sustained  by  the  evidence" 
is  in  effect  equivalent  to  an  assignment  that  the  decision  is  not 
sustained  by  sufficient  evidence. 

HiUd  V.  JtUius  H.  Buettner  Funu,  etc,  Co.,  481,  483  (3). 

28.  Identifying  Questions  Presented. — ^The  assignment  of  error  in  the 
appellate  court  must  identify  and  present  for  the  determination  of 
the  court  the  same  question  presented  and  passed  upon  bv  the 
trial  court.  Warner  v.  Reed,  544, 5&  (2). 

29.  Joint  Assignment  of  Error. — Effect. — ^A  joint  assignment  of  error 
must  be  good  as  to  all  who  join  therein  or  it  will  be  good  as  to  none. 

Helms  V.  Cook,  629,  635  (4). 

30.  JointRvlingsand  Exceptions. — SevarcUe  Assignment  of  Error. — 
Coparties  may  not  sever  their  pleaoings,  or  motions  in  the  trial 
court,  and  obtain  separate  rulings  thereon  and  separate  exceptions 
thereto,  and  then  on  appNdal  obtain  a  review  of  such  ruling  m  the 
appellate  tribunal  by  a  joint  assignment  of  error,  and  vice  versa 
and  where  the  motion  for  a  new  trial,  the  rulinja;  thereon  and  the 
exception  thereto  are  joint,  and  the  appellants  m  their  brief  elect 
to  rSy  on  a  separate  assignment  of  error,  it  is  impossible  for  the 
court  by  looking  to  such  motion,  the  ruling  thereon  or  the  excep- 
tion thereto,  to  determine  whether  tiie  question  passed  on  by  tne 
trial  court  is  identical  with  that  presented  by  the  separate  assig[nment 
of  error,  and  such  assignment,  therefore,  presents  no  question  for 
the  consideration  of  the  apx>ellate  court. 

Helms  V.  Cook,  629,  632  (2). 

31.  Matters  Assignable. — Neither  the  assignment  that  the  court  er- 
red in  sustaining  defendant's  plea  in  abatement,  nor  that  it  erred 
in  rendering  judgment  abating  an  attachment  proceeding  is  a 
proper  independent  assignment  of  error,  and  no  question  is  pre- 
sented for  review  by  either  of  such  assignments. 

Hopkins  v.  Matters,  676,  678  (3). 

32.  Motion  for  New  Trial. — Review. — ^Where  the  motion  for  a  new 
trial,  the  ruling  thereon  and  the  exception  thereto  are  joint  and 
appellants  in  ^eir  brief  elect  to  rely  on  a  separate  assignment  of 
error,  the  appellate  court  will  not  go  behind  the  motion  on  which 
the  ruUng  complained  of  is  based  and  examine  the  several  rulings 
and  exceptions  on  which  such  motion  is  predicated  to  determine 
if  all  appellants  were  not  affected  alike  by  such  motion  and  thereby 
ascertain  that  the  question  presented,  and  decided  below  was 
identical  with  that  presented  on  appeal,  but  the  appellate  court 
wiU  look  only  to  the  pleadings  or  motion  on  which  the  ruling  as- 
signed as  error  is  based,  the  ruling  itself  and  the  exception  thereto. 

Helms  V.  Cook,  629,  633  (3). 

33.  Perfection  of  Appeal. — Failure  to  Amend. — ^W^ere  an  appellant 
died  pending  submission  of  the  cause  and  his  heirs  were  substituted 
as  appellants  on  notice  served  on  appellees,  the  appeal  will  not  be 
dismissed  because  of  the  failure  to  formally  amend  the  assignment 
of  errors  to  correspond  with  the  order  of  substitution. 

Osterhaus  v.  Creviston,  382,  386  (1). 

34.  Presentation  of  Error. — ^The  first  step  necessary  to  properly  pre- 
sent such  errors  as  are  relied  on  for  reversal  is  a  proi)er  assignment 
thereof  on  the  transcript  filed  in  the  appellate  court. 

Kaiser  y.  WUUHndt,  171,  174  (2). 
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35.  Review, — Judgment. — ^An  assignment  of  error  that  the  trial 
court  erred  in  rendering  judgment  for  or  against  a  party  presents 
no  question  for  review.  ShuU  v.  DurUen,  602,  605  (3). 

36.  Review. — Memoranda  of  Demurrer. — ^No  question  is  presented 
for  review  by  an  assignment  of  error  predicated  on  the  action  of 
the  trial  coiirt  in  overruling  appellant  s  demurrers  where  there  is 
a  failure  to  set  forth  in  the  briefs  the  memoranda  filed  with  the 

demurrers.  McOee  v.  Stockton,   555,  556  (1). 

•  * 

37.  Review. — Requieites. — The  assisfument  of  error,  to  be  sufficient  as 
to  any  particular  error  attempted  to  be  presented  for  review,  must 
present  to  the  apx>ellate  tribunal  the  precise  question  whi<^  was 
presented  to  the  lower  court  for  its  decision. 

Helms  v.  Cook,  629,  631  (1). 

38.  Review. — Specification  of  Errors. — ^Where  appellant's  first  and 
second  assigned  errors  set  forth  that  the  trial  court  erred  in  sus- 
taining appellee's  demurrers  to  the  first  and  second  paragraphs  of 
answer  **to  appellee's  complaint"  no  question  is  presented  the 
appellate  court  for  review  by  %uch  assigned  errors,  because  the 
record  does  not  disclose  any  ruling  to  which  such  assignments 
aie  applicable,  since  the  first  paragraph  of  answer  was  addressed 
to  the  first  paragraph  of  complaint  and  the  second  paragraph  of 
answer  was  addreissed  to  the  second  paragraph  of  complaint. 

WiUiama  v.  Lowe,  357,  360  (1). 

IX.    Bbiefs. 

39.  AppeUee*8  Failure  to  File. — ^Where  the  appellee  fails  to  file  briefs 
the  Supreme  and  Apx>ellate  Courts,  may  in  tJieir  discretion,  deem 
such  failure  as  a  confession  of  the  errors  assigned  by  appellant. 

Keeley  v.  Bradford,  683,  684  (1). 

40.  Appellee' 8  Failure  to  File. — When  Confession  of  Error. — The  ap- 
pellee's failure  to  file  briefs  will  not  be  deemed  a  confession  of  error 
when  no  error  is,  in  fact,  presented  by  appellants'  briefs. 

Keeley  v.  Bradford,  683,  685  (3). 

41.  Assignment  of  Errors. — Waiver  of  Errors. — Such  of  the  assigned 
errors  as  are  not  presented  by  the  appellant's  brief  will  be  deemed 
to  have  been  waived. 

Lake  Erie,  etc,  R.  Co.  v.  McConkey,  447,  449  (1). 

42.  Grounds  of  Review. — Ruling  on  Motion  for  New  Trial. — ^Where 
the  only  reference  to  the  ruling  on  the  motion  for  a  new  trial  in 
appellant's  points  and  authorities  is  a  statement  that  "there  were 
rulings  on  certain  instructions  referred  to  in  the  new  trial  as  to  the 
time  when  a  sale  in  the  case  was  effected  and  under  that  head  the 
following  authorities  are  cited,"  followed  by  a  statement  of  two 
separate  propositions  of  law  and  citation  of  authorities  in  support 
thereof,  presents  no  question  on  the  ruling  on  such  motion. 

Nave  V.  PoweU,  274,  277  (2). 

43.  Insufficiency. — Dismissal. — Where  appellant's  briefs  do  not  set 
out  enough  of  the  record  to  i>resent  the  questions  relied  on  for 
reversal  tney  fail  to  comply  with  Rule  22,  cl.  5,  of  the  Supreme 
and  Appellate  Courts,  and  the  appeal  will  be  dismissed. 

Keeley  v.  Bradford,  683,  685  (4). 

44.  Insufficiency. — ^AppeUant's  brief,  containing  no  statement  of  the 
errors  assigned  or  relied  on  for  reversal,  no  statement  of  the  record 
showing  any  error  or  exception  relied  on,  and  no  statement  of  the 
issues  or  decision,  wholly  failed  to  comply  with  Rule  22,  and  no 
question  was  presented  thereby.  Joseph  v.  Horodesky,  1. 
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46.  Presentation  of  Error. — Review. — ^Where  the  "Points  and  Author- 
ities" in  appellant's  brief  present  no  question  of  conflict  between 
the  answers  to  special  interrogatories  and  the  general  verdict  nor 
any  question  as  to  error  in  overruling  the  motion  for  a  new  trial, 
except  the  giving  and  refusal  of  certain  instructions,  the  court  will 
consider  no  other  which  might  arise  under  the  overruling  of  the 
motion.  Terre  Haute^  etc,.  Traction  Co.  v.  Hunter,  399, 419  (11). 

46.  Qiteaiions  Presented. — ^Where  appellant's  brief  fails  to  comply 
with  Rule  22,  clause  5,  of  the  Supreme  and  Appellate  Courts  re- 
quiring **a  concise  statement  of  so  much  of  the  record  as  presents 
every  error  and  exception  relied  on,"  but  does  set  out  the  motion 
for  a  new  trial,  containing  the  grounds  assigned  therefor,  and  under 
the  'Toints  and  Authorities  the  brief  states  several  abstract 
propositions  of  law  without  attempting  to  apply  them,  as  the  rule 
of  the  court  provides,  to  an^  particmar  ruling  of  the  trisd  court, 
except  to  state  that  the  decision  of  the  court  is  not  sustained  by 
sufficient  evidence,  the  sufficiency  of  the  evidence  is  the  only  ques- 
tion presented  for  consideration. 

Robinson  v.  Homer,  456,  458  (1). 

47.  Reference  to  Assignment  of  Error. — Specification. — ^Where  appel- 
lant, m  his  brief,  fails  to  inake  specific  reference  to  anv  assigned 
error  and  makes  no  attempt  to  apply  his  propositions  of  law  to  any 
assigned  error,  except  in  one  instance,  the  other  assigned  errors 
are  waived.  Nave  v.  Powell,  274,  277  (1). 

48.  Requisites  in  GeneraL — The  brief  must  indicate  such  of  the 
assigned  errors  as  are  relied  on  for  reversal  as  provided  in  Rule 
22,  cl.  4,  of  the  Supreme  and  Appellate  Courts,  and  should  contain 
enough  of  the  record  and  references  thereto  to  present  the  ruling 
upon  which  each  respective  error  relied  on  for  reversal  is  predicated, 
and,  where  several  errors  are  relied  on,  the  reooirement  of  the  rules 
of  the  court  is  not  met  by  a  statement  in  appellant's  brief  of  general 
propositions  of  law  and  a  citation  of  authorities  thereunder  unless 
such  brief  indicates  the  error  to  which  appellant  seeks  to  apply  his 
proposition  of  law  and  authorities. 

Kaiser  v.  WUtekindt,  171,  174  (3). 

49.  Review. — Specification  of  Errors. — ^Where  appellant's  brief,  in  its 
points  and  authorities,  states  several  propositions  of  law,  none 
of  which  are  applied  to  axiy  particular  ruling  of  the  trial  court  or  to 
any  assigned  error,  there  is  a  failure  to  comply  with  the  rules  of  the 
Supreme  and  Appellate  Courts  and  no  question  is  presented  on 
appeal  Warner  v.  Reed,  544,  547  (1). 

60.  Review. — Specifications  of  Error. — The  court  is  warranted  in 
refusing  to  consider  instructions  where  the  criticism  to  the  giving 
or  refusing  to  give  such  instructions  is  very  general  and  by  abstract 
propositions  of  law.   Merchants  Nat.  Bank  v.  Nees,  290,  296  (2). 

51.  Specification  of  Errors. — ^Under  a  rule  of  court  that  the  appel- 
lant's brief  shall  contain  a  concise  statement  of  so  much  of  the 
record  as  fully  presents  every  exception  and  error  relied  upon, 
failure  to  set  out  a  motion  for  change  of  venue  from  the  judge, 
the  demurrer  and  memorandum,  and  a  motion  for  a  new  trial, 
or  the  substance  of  either,  will  amount  to  a  waiver,  on  appeal, 
of  such  assignments  of  error.  Graves  v.  KeUy,  164,  166  (1). 

52.  Specifications  of  Error. — ^Where  appellant's  brief,  in  its  points 
and  authorities,  fails  to  direct  any  proposition  to  the  overruling 
of  the  motion  in  arrest  of  judgment  and  the  same  is  not  otherwise 
discussed^  no  question  as  to  the  alleged  error  is  presented  to  the 
court  for  its  consideration. 

Merchants  Nat.  Bank  v.  Nees,  290,  297  (4). 


710  INDEX. 

APPEAL— Continued. 

53.  Wai9er  of  Assigned  Errors. — Sach  aarigned  etron  as  are  not 
mentioiifid  or  referred  to  in  the  points  and  anthoritiea  in  i^pd- 
lant's  brief  are  waived. 

The  Globe,  etc,  ins.  Co.  ▼.  Indiana  Beduetian  Co.,  528,  531  (1). 

X.    Dismissal. 

&L  By  Court  on  Own  Motion, — ^The  appdlate  oonrt  will  dismiss  a 
cause  on  its  own  motion  where  the  parties  neeessaiy  to  a  oomfdete 
determination  of  the  action  are  not  brought  into  oonrt. 

Gladieux  v.  Johns,  338,  342  (3). 

55.  Notice  of  Appeal.— Effect  of  Failure  to  Gire.— Under  Rule  36  of 
the  Supreme  and  Appellate  Courts,  a  vacation  appeal  will  be  dis- 
missed wh^i  the  cause  has  been  on  the  docket  for  ninety  days  or 
more  without  an  appearance  by  the  appellee  where  there  has  been 
no  eSort  to  perfect  the  appeal  nor  any  steps  taken  to  bring  the 
appellee  into  court  further  than  to  serve  him  with  an  inv^df  and 
indfectual  notice  of  appeaL  WtUker  v.  Johnson,  550,  554  (3). 

XI.    Hearing  and  Rehearing. 

56.  Scope. — ^Where  appellant's  brief  in  the  original  appeal  did  not 
contend  that  an  answer  held  not  good  as  a  plea  of  fraud  was 
sufficient  as  an  am»wer  of  failure  of  consideration,  such  question 
can  not  be  presented  for  the  first  time  in  the  petition  for  a  rehearing. 

Merchants  Nat.  Bank  v.  Nees,  290,  310  (18). 

XII.    Review. 
(A)    Scope  anp  Extent. 

57.  Evidence. — On  appeal,  the  error  ur^ped  by  appellant  being  the 
action  of  the  trial  court  in  cjving  an  mstruction  which  took  the 
question  of  contributory  negligence  away  from  the  jury,  the  court 
can  consider  onl^r  the  evidence  that  tends  to  show  contributory 
negligence,  as  it  is  never  the  province  of  the  court  to  weigh  con- 
flicting evidence.  City  of  Indianapolis  v.  Pell,  191,  194  (1). 

58.  Moot  Question. — ^Where  an  injunction  was  sought,  but  i>endinfi[ 
an  appeal  from  a  judgment  for  defendant  the  acts  conplained  c« 
had  ceased,  the  question  of  whether  the  injunction  should  be  grant- 
ed became  a  moot  question,  not  to  be  further  considered. 

MiOer  V.  Gates,  37,  41  (2). 

59.  Motion  for  Judgment  on  Interrogatories. — ^Where,  on  appeal,  the 
error  relied  on  for  reversal  is  the  failure  of  the  trial  court  to  render 
judgment  on  the  answers  to  interrogatories,  the  scope  of  the  re- 
view is  limited  to  the  complaint,  answer,  the  general  verdict,  and 
the  interrogatories  ana  the  answers  thereto. 

Harker  v.  Gruhl,  177,  180  (1). 

60.  Peremptory  Instruction. — Reasons  for  Giving. — ^Where  the  givini^ 
of  a  peremptory  instruction  was  proper,  the  reasons  of  the  court 
for  its  giving,  set  forth  therein,  were  immaterial  and  aid  not 
aflfect  it.  AvU  v.  Clark,  55,  64  (8). 

61.  Rulings  on  Evidence. — Objections. — On  the  overruling  of  an 
objection  to  evidence  b^^  the  trial  court,  only  the  grounds  of  objec- 
tion presented  to  the  trial  court  will  be  considered  on  appeal;  bat 
if  the  objection  is  sustained  or  the  evidence  excluded,  the  mlinf^ 
will  be  sustained  on  appeal  unless  the  appellant  shows  it  was 
wrong  on  any  theory,  and  the  appellee  may  avail  himself  of  any 
valid  objection  to  the  testimony  as  offered. 

HUt  et  al.  V.  Carr,  80,  93  (6). 


INDEX.  711 

APPEAL—Contlnued. 

(B)      PBBSUlfPnONS. 

As  to  authority  of  attorney  to  file  brief,  see  Attornbt  and  Client. 

62.  Burden  of  Showing  Error. — On  appeal  the  burden  is  on  the  ap- 
pealing party  to  present  to  the  court  the  errors  relied  upon  for 
reversal.  Kaiser  v.  HVitieHndi,  171,  174  (1). 

63.  Burden  of  Showina  Error, — The  appellate  tribunal  will  presume 
that  the  judfinoQ^ent  of  the  trial  court  is  correct,  and  on  appeal  the 
burden  is  on  the  appellant  to  properly  present  error  -vnuoh  wiU 

'   entitle  him  to  a  reversal.  Keeley  v.  Bradford,  683,  684  (2). 

64.  Endence, — Sufficiency. — The  court,  on  appeal,  is  bound  to  view 
the  evidence  in  the  light  most  favorable  to  the  party  successful 
below  in  comdderin|:  the  question  of  the  sufficiency  of  the  evidence 
to  sustain  the  verdict.  Smith  v.  Fiscus,  156,  161  (4). 

65.  Motion  for  Judgment  on  Interrogatories. — General  Verdict.— ^Jn 
determining  whether  error  was  committed  in  overruling  the  motion 
for  judgment  on  the  answers  to  interrogatories,  the  court  will 
assume  in  favor  of  the  general  verdict  that  every  supposable  fact 
legally  admissible  under  the  issues  was  proven  in  support  of  such 
verdict.  Ltake  Erie,  etc.,  R.  Co.  v.  McConkey,  447,  450  (3). 

66.  Verdict. — Evidence. — Sufficiency. — In  determining,  on  appeal, 
the  sufficiency  of  the  evidence  to  support  a  general  verdict  for  the 

glaintiff,  the  court  must  look  to  the  evidence  most  favorable  to 
im.  Indiana  Life  Endowment  Co.  v.  Camithan,  567, 576  (3). 

(C)    Questions  of  Fact,  Verdicts  and  Findings. 

67.  Conflicting  Evidence, — ^It  is  not  the  province  of  the  court  to 
weigh  conflicting  evidence.  Koehler  v.  HaUer,  8,  14  (4). 

68.  Conflicting  Evidence. — ^Where  the  jury's  verdict  is  supported  by 
some  evidence  on  every  material  fact  involved,  the  appellate 
tribunal  will  not  weigh  conflicting  testimony. 

Pence  v.  Pence,  679.  682  (1). 

69.  Conflicting  Evidence.— WhUe  5698  Bums  1914,  Acts  1903  p.  341 
requires  the  Supreme^  and  Appellate  Courts  to  consider  and  weigh 
the  evidence,  if  required  by  the  assignment  of  errors,  yet,  where 
the  evidence  is  in  part  oral  and  there  is  a  conflict  therein,  it  will 
not  be  weighed  by  the  reviewing  court. 

Robinson  v.  Homer,  456,  459  (2). 

70.  Evidence. — Sufficiency. — ^Where  there  was  some  evidence  to  sup- 
port the  verdict,  it  could  not  be  disturbed  on  the  ground  of  in- 
sufficient evidence,  although  the  evidence  was  conflicting  in  some 
respects.  Indiana  Quarries  Co.   v.   SmaUwood,  33,  36   (4). 

71.  Partition  by  Parol. — Conflict  of  Evidence. — ^Where  there  is"  a  con- 
flict in  the  oral  evidence  as  to  the  effect  and  extent  of  a  paroragree- 
ment  for  partition  the  decision  of  the  trial  court  upon  such  question 
is  final,  and  it  is  not  reviewable  upon  appeal. 

Murray  v.  Murray,  132,  142  (1). 

72.  Sufficiency  of  Evidence. — ^Where  appellants,  who  were  plaintiffs 
below,  seek  a  reversal  of  a  decision  of  the  trial  court  on  the  groimd 
that  such  decision  was  not  sustained  by  sufficient  evidence,  to 
entitle  appellants  to  such  reversal,  the  burden  is  upon  them  to  show 
that  there  was  undisputed  evidence  before  the  tri&L  court  in  support 
of  every  element  essential  to  the  cause  of  action  stated  in  the  com- 
plaint, and  that  such  evidence  as  to  each  of  such  elements  was 
susceptible  to  but  one  conclusion,  that  is,  that  such  element  had 
been  proven.  Kaiser  v.  WiUekindt,  171,  175  (4). 
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73.  Sufficiency  of  Evidence, — ^Where  there  is  any  evidenoe  fairly 
tending  to  support  each  of  the  elements  neoessaiy  to  sustain  the 
decision  of  the  trial  court,  the  case  will  not  be  reversed  for  insuffici- 
ency of  the  evidence. 

The  Globe,  etc..  Ins.  Co,  v.  Indiana  Reduction  Co.,  528, 534  (2). 

74.  Sufficiencu  of  Evidence  to  Supnori  Verdict. — ^Where  there  was  a 
general  verdict  for  plaintiffs,  who  were  interstate  shippers,  the 
complaint  averred  that  the  defendant,  a  common  carrier,  had  been 
negligent  in  delaying  the  shipment  of  a  consignment  of  live  stock, 
such  delav  resulting  in  loss  to  plaintiffs,  and  the  defendants  set 
up  as  a  defense  that  the  consignment  had  been  shipped  under  a' 
special  contract  limiting  the  liability  of  the  carrier,  such  contract 
providing  for  the  lower  of  two  freight  rates,  such  rate  having  been 
promulgated  in  compliance  with  the  provisions  of  the  federal 
mterstate  commerce  law.  Defendants  also  answeored  that  plidntiffs 
had  failed  to  present  their  verified  claims  for  damages  within  the 
time  stipulated  in  the  contract.  There  was  evidence  tending  to 
prove,  though  not  conclusively,  that  plaintiffs  were  compelled  to 
sign  the  special  contract  set  up  as  a  defense  in  order  to  secure  the 
shipment  of  their  freight;  that  defendant's  agent  would  not  move 
the  cars  until  such  contract  was  si|g:ned;  and  that  the  plaintiffs  were 
not  ^ven  the  right  to  make  their  option  as  to  which  of  the  two 
published  rates  they  would  ship  under.  Held,  that,  as  the  general  ver- 
dict finds  every  material  fact  in  favor  of  the  plaintiffs,  and  there  is 
some  evidence  from  which  the  inferences  necessary  to  support  the 
verdict  might  reasonably  have  been  drawn,  the  verdict  wm  not  be 
disturbed  on  the  eround  that  it  is  not  sustained  by  the  evidence, 
although  other  and  different  inferences  of  fact  might  reasonably  have 
been  drawn  therefrom.    Toledo,  etc.,  R.  Co.  v.  MUner,  208, 218  (7). 

75.  Verdict. — Evidence. — Sufficiency. — ^Where,  in  an  action  for 
damages  predicated  on  an  allepfed  repudiation  of  a  contract  of 
insurance  d v  the  insurer,  the  evidence  shows  that  the  assured,  the 
plaintiff  below,  elected,  at  the  time  of  such  alleged  repudiation, 
to  treat  the  contract  as  still  in  foree  for  the  recovery  of  benefits 
thereunder,  a  verdict  for  the  plaintiff  is  not  sustained  by  sufficient 
evidence.     Indiana  Life  Endowment  Co.  v.  Camithan,  567, 585  (1 1). 

76.  Verdict. — Conclusiveness. — ^Although  the  evidence  is  confiicting, 
if  there  is  no  failure  of  evidence,  a  verdict  based  thereon  is  conclu- 
sive, since  the  court  on  appeal  cannot  weigh  or  ignore  evidence. 

HUt  et  al.  v.  Carr,  80,  124  (34). 

(D)    Habulbss  Error. 

77.  Admissibility  of  Evidence. — ^Where,  in  an  action  for  goods  sold 
and  delivered,  there  was  filed  with  the  complaint,  as  an  exhibit, 
what  purported  to  be  a  duplicate  of  the  order  for  the  goods,  the 
error,  if  any,  in  admitting  the  duplicate  in  evidence  without  proof 
of  its  execution  was  cured  by  the  admission  in  defendant's  deposi- 
tion that  the  exhibit  was  a  correct  copy  of  the  order  and  by  the 
introduction  of  the  original  order. 

Coca  Cola  Bottling  Co.  v.  International  FUter  Co.,  421,  423  (1). 

78.  Demurrer  to  Answer. — ^The  sustaining  of  a  demurrer  to  a  third 
paragraph  of  answer,  which  was  merely  an  argumentative  denial, 
was  harmless  in  view  of  the  record  showing  an  answer  in  general 
denial.  Harris  v.  IntemaHonal,  etc.,  Gonstr.  Co.,  64,  72  (3). 

79.  Overrulinff  Demurrer. — ^Where,  in  an  action  on  notes  the  execu- 
tion of  which  was  admitted,  the  defendants  pleaded  two  paragraphs 
of  answer,  one  based  on  a  breach  of  the  warranty  ana  the  other 
based  on  fraud,  the  latter  being  held  insufficient,  and  there  was  a 
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verdiot  for  the  defendants,  the  overruling  of  the  demurrer  to  the 
bad  para^praph  of  answer  can  not  be  regarded  as  harmless,  as  there 
was  nothmg  to  show  on  which  paragraph  of  answer  the  verdict 
of  the  jury  was  based. 

Merchants  NaL  Bank  v.  Neea,  290,  306  (13). 

80.  Refusal  of  Instruction. — In  an  action  against  the  lessee  of  a  coal 
mine  for  the  death  of  an  employe,  the  error,  if  any,  of  the  trial 
court  in  refusing  to  pve  an  instruction  that  the  jury  might  con- 
sider the  interro|:atones  either  before  or  after  they  had  agreed  on 
the  general  verdict  was  harmless,  where  the  interrogatories  called 
for  facts  concerning  but  a  single  branch  of  the  case  and  the  answers 
were  substantially  in  harmony  with  the  facts  as  claimed  by  the 
defendant.  Deep  Vein  Coal  Co,  v.  Rainey^  608,  628  (14). 

81.  Ruling  on  Demurrer. — ^Where  it  appeared  that  the  facts  found 
and  conclusions  of  law  stated  rested  upon  a  good  parafijaph  of 
complaint,  the  action  of  the  trial  court  in  overruling  the  demurrer 
to  another  paragraph  was  harmless  even  if  erroneous. 

Harris  v.  International,  etc.,  Constr.  Co.,  64,  66  (1). 

82.  Ruling  on  Motion  to  Dismiss. — It  was  not  error  for  the  trial 
court  to  overrule  a  motion  to  dismiss  as  to  two  of  the  defendants 
named  in  Uie  original  complaint  when,  before  the  filing  of  the 
motion,  an  amended  complamt  was  filed  which  did  not  make  such 
defendants  parties.  Hopkins  v.  Matters,  676,  678  (2). 

83.  Ruling  on  Pleadings. — ^Error,  if  uiy,  predicated  on  the  action  of 
the  trisd  court  in  overruling  a  motion  to  require  plaintiff  to  elect 
to  go  to  trial  upon  either  the  first  and  thurd  paragraphs  of  his 
complaint,  or  upon  the  second  paragraph,  was  rendered  harmless 
by  plaintiirs  dismissal  of  l^e  nrst  and  second  i>aragraphs  of  his 
complaint  before  the  submission  of  the  case  to  the  jury. 

Indiana  Life  EndoumievU  Co.  v.  Camithan,  567,  d74  (1). 

(E)    DECisiONa  OF  Intbbmbdiatb  Courts. 

84.  Defective  Transcript. — ^In  a  proceedin£[  to  annex  land  to  a  town, 
an  appeal  from  the  finding  of  the  board  of  oountv  oonunissioners 
was  taken  by  the  petitioners,  who  filed  an  appeal  bond  with  tiie 
county  auditor  who  failed  to  properly  certify  a  transcript  of  the 

Eroceedings  with  the  clerk  of  the  circuit  court,  but,  in  the  court 
elow,  where  defects  in  the  transcript  mi^ht  have  been  ur^ed  on 
motion  of  either  party,  there  was  no  objection  made  to  its  in- 
sufficiency and  a  trial  was  had  on  the  merits  of  the  cause  with  the 
full  appearance  of  all  the  parties.  Held  that,  under  the  facts  in 
the  case,  the  failure  of  the  auditor  to  properly  certify  the  transcript 
is  not  ground  for  reversal,  especially  as  there  had  been  no  objection 
made  to  the  form  of  the  transcript  imtil  an  appeal  was  taken  to 
the  appellate  court.    Patterson  v.  Town  of  Ft.  Branch,  333,  336  (2). 

(F)    Subsequent  Appeals. 

85.  Effect  of  Decision  in  Prior  Appecd. — **Lfaw  of  the  Case.** — ^Where, 
on  a  prior  appeal  of  a  qause,  the  decision  of  the  court  determined  the 
construction  of  a  written  contract  of  warranty  of  a  stallion  and 
decided  that  the  remedy  provided  therein  was  exclusive  and  must 
be  so  treated  in  the  consideration  of  any  pleading  based  thereon 
or  involving  the  construction  thereof,  such  decision  is  the  law  of 
the  case  in  so  far  as  any  question  concerning  the  construction  of 
such  contract  of  unmaity,  or  any  pleading  based  thereon,  is  con- 
cerned. Nave  V.  PoweU,  274,  282  (4). 
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86.  Efect  of  Decision  on  Prior  Appeal.^*'Law  of  the  Case.*'— Where 
no  substantial  changes  are  ms^e  in  pleadings  by  amendment 
thereto,  the  only  amendment  to  the  complaint  being  as  to  the 
amount  of  attorney's  fees,  the  decision  in  a  prior  appeal,  in  so  far 
as  the  pleadings  are  concerned,  must  be  considered  as  the  law  of 
the  case,  but  this  is  not  true,  however,  if  the  theory  of  the  pleading 
or  any  material  averment  thereof  is  changed  by  amendment  so  as 
to  present  an  essentially  different  question  of  law. 

Nave  V.  PotoeU,  274,  279  (3). 

XIII.    Determination  and  Disposition  of  Cause. 

(A)     Reversal. 

87.  Insufficiency  of  Evidence. — Burden  of  Proof. — Where,  in  an  action 
for  damages,  it  was  alleged  in  the  complaint  that  defendants  con- 
tracted with  the  plaintiffs  to  furnish  tnem  a  specified  number  of 
half  beer  barrels  of  the  standard  gauge  and  measurement  as  re- 
quired bv  the  United  States  government,  and  that  the  half  barrels 
as  f  umisned  were  larger  than  the  regulation  size  resulting  in  damage 
to  the  plaintiff  by  reason  of  the  excess  beer  placed  therein,  expense 
of  recoopering,  etc.,  and  there  was  no  evidence  of  any  government 
law  fixing  any  standard  gauge  for  half  barrels,  nor  was  there  any 
conclusive  evidence  that  the  half  barrels  fiumished  did  not  meet 
the  contract  requirement  as  to  size,  or  that  such  half  barrels  holding 
an  excess  quantity  were  identified  as  those  furnished  by  defendants, 
held,  that  appellant  has  not  sustained  his  burden  oi  showing  that 
the  decision  of  the  trial  court  for  the  defendant  was  not  sustained 
by  sufficient  evidence.  Kaiser  v.  Wiiiekindl,  171,  176  (5). 

88.  Ruling  on  Demurrer, — When  Grounds, — Under  the  provisions  of 
§350  Bums  1914,  §345  R.  S.  1881,  no  obiection  taken  by  demurrer, 
and  overruled,  is  sufficient  to  reverse  the  judgment  if  it  appears 
from  the  whole  record  that  the  merits  of  the  cause  have  oeen 
fairly  determined.  Brown  v.  Young^  364,  375  (6). 

APPELLATE  COURT— 

See  Appeal;  Tbial. 

APPEARANCE— 

On  appeal,  brief  as  constituting,  see  Appeal  20. 

"ARGUMENT**— 

Usage  of,  for  memoranda,  effect,  see  Pleading  11. 

ARGUMENT  OF  COUNSEL— 

Refusal  of  proper  party  to  open  and  close,  how  presented  for  review, 
see  Appeal  15. 

ASSIGNMENT  OF  ERRORS— 

See  Appeal. 

ATTORNEY*  AND  CUENT— 

Notice  of  appeal,  service  on  attorney,  when  ineffectual,  see  Appeal  21, 
22. 

Fees  in  divorce  oases,  allowance,  see  Divorce  2;  in  partition  pro« 
ceedings,  see  Pabtition  1. 


INDEX.  715 

ATTORNEY  AND  CLIENT— Continued. 

Authoriiy  of  Attorney. — Presumption. — ^A  member  of  the  firm  of  at- 
torneys whi(^  represented  all  party  plaintiffs  below,  and  who  filed 
the  confession  of  error  on  benalf  of  appellee  plaintiffs,  made  an 
affidavit  in  support  of  the  petition  for  rehearing  and  the  motion 
to  modify  the  appellate  court's  mandate,  in  which  affidavit  he  set 
up  that  his  firm  took  no  i)art  in  the  prosecution  of  the  appeal  after 
the  filing  of  such  confession  of  errors,  but  did  not  state  that  the 
attorneys  who  filed  the  reply  brief  in  behalf  of  appellees  did  not 
have  authority  to  do  so.  Heldf  that  in  the  absence  of  such  a 
showing  the  attorneys  will  be  presumed  to  have  had  the  requisite 
authority  to  file  the  brief  for  appellees. 

Alsmeier  v.  Adams,  219,  261  (16). 

AUTOMOBILES— 

Use  of  streets,  see  Mttnicipal  Corporations  24-28;  Negliqenge. 

BANKS  AND  BANKING— 

See  Bills  and  Notes;  Principal  and  Agent. 

BASTARDS—  • 

1.  Inheritance. — StattUe. — ^Where  i)laintiff's  mother  instituted  pa- 
ternity proceedings  before  a  justice  of  the  peace  and  obtained  a 
judgment  that  the  defendant  therein  was  plamtiff's  father,  and  the 
mouier  subsequently  married  another  who  took  plaintiff  into  his 
family,  acknowledgmg  her  as  his  own  child,  she  was  thereby  legi- 
timatized and  had  the  same  inheritable  capacity  as  the  legitimate 
children  of  such  marriage,  since  the  judgment  rendered  by  the 
justice  of  the  peace  cannot  be  held  to  contravene  the  canons  of 
inheritance  as  expressed  in  §3001  Bums  1914,  §2476  R.  S.  1881, 
which  provides  that  where  a  man  shall  marry  the  mother  of  an 
illegitimate  child,  and  acknowledge  it  as  his  own,  such  child  shall 
be  deemed  to  be  legitimate.  Tieben  v.  Hapner,  650,  654  (2). 

2.  Acknowledament. — Inheritance. — Legislative  Power. — StattUe, — 
Section  3000  Bums  1914,  §2476  R.  S.  1881,  providing  that  where 
a  man  shall  marry  the  mother  of  an  illegitimate  child,  and  acknowl- 
it  as  his  own,  such  child  shall  be  deemed  legitimate,  is  a  proper 
exercise  of  the  unlimited  power  of  the  legislature  to  prescribe  the 
canons  of  inheritance,  and  such  statute  is  effective  in  declaring 
that  an  illegitimate  <mild  coming  within  its  provisions  shall  have 
the  inheritable  capacity  of  a  Intimate  child. 

Tieben  v.  Hapner,  650,  653  (1). 

BENEFITS— 

Accepting,  of  judgrment  necessitates  dismissal  of  appeal,  see  Appeal 
4,75. 

Accepting,  of  fraudulent  transaction  as  constituting  conspiracy,  see' 

CONSPIRACT. 

BILLS  AND  NOTES— 

See  Principal  and  Agent. 

1.  Bank  Check. — Liability  of  Drawer  or  Signer. — ^A  check  is  a  written 
contract  for  the  payment  of  money  and  the  drawer  or  signer  of  the 
bill  by  the  act  of  drawing  and  delivery  becomes  boimof  to  pay  if 
the  acceptor  does  not.  Williams  v.  Lowe,  357^  360  (3). 

2.  Bank  Checks. — Notice  of  Dishonor. — Delay. — Answer. — Sufficient 
cy. — Discharge  of  Endorser. — ^In  a  suit  against  an  endorser  to  en- 
force collections  of  checks  dishonored  oy  the  bank,  an  answer, 
interposing  as  a  defense  that  notice  of  the  dishonor  of  the  checks 
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had  not  been  fi^iven  the  defendant  until  moie  than  a  month  there- 
after, is  good  as  against  demurrer,  as  such  answer  shows  affiniuk 
tively  that  notice  was  not  given  in  aooordanoe  with  the  provisioiis 
of  i9089y3  and  (9080z3  Bums  1914.  Acts  1013  p.  136,  and  the 
defendant  was,  therefore,  disGharged  from  liabili^  as  endorser. 

Swift  <fc  Co.  V.  MiUer,  312,  331  (12). 

3.  Bank  Checks. — Notice  of  Dishonor, — Sufficiency  of  Notice  to  Agent 
of  Endorser, — Where  one  employs  an  agent  to  sell  goods,  and 
to  collect  and  remit  therefor,  and  furnishes  such  agent  an  endorse- 
ment stamp  to  be  used  in  endorsing  customers'  checks  to  the  prin- 
cipal to  buy  exchange  payable  to  such  principal,  which  limitation 
of  the  use  of  the  stamp  is  indicated  by  the  language  impressed 
thereon,  and  the  agent,  without  authority,  uses  the  stamp  to 
endorse  his  principsl's  name  on  his  personal  checks,  whid^  were 
subsequently  dishonored  by  the  bank,  and  suit  is  brought  against 
the  principal,  as  endorser,  to  enforce  collection  of  the  ii^ecks,  a 
notice  of  the  dishonor  of  such  checks  to  the  agent  and  his  succes- 
sdr  is  not  notice  to  the  principal  or  to  "his  agent  in  that  behalf' 
within  the  meaning  of  §90^s3  Bums  1914,  Acts  1913  p.  136. 

Swift  &  Co.  V.  MiUer,  312,  331  (11). 

4.  Bank  Check. — Presentment. — Time. — ^As  between  the  holder  and 
drawer  of  a  check  delay  in  presentment  will  not  ordinarily  discharge 
the  drawer  from  liability,  but  if  loss  results  from  the  delay  for  which 
the  drawer  is  not  responsible,  the  delay  is  at  the  peril  of  the  holder. 

Swift  <fc  Co.  V.  MUler,  312,  326  (8). 

6.  Bank  Check. — Presentment. — Time. — Delayed  Notice  of  Dishonor. 
— Discharge  of  Endorser. — ^As  between  the  holder  of  a  check  and  an 
endorser,  unreasonable  delay  in  presentment  for  payment,  or  in 
giving  notice  of  dishonor,  will  discharge  the  endorser  from  his 
Oabihty  without  regard  to  whether  such  delay  did  or  did  not 
occasion  loss  to  the  holder.        Si^ift  &  Co.  v.  Miller^  312,  326  (9). 

6.  Presentment. — Delay. — Answer.  —  Suffi,ciency. — Under  §9089s2 
Bums  1914,  Acts  1913  p.  132,  which  provides  that  an  instrument 
pavable  on  demand  must  be  presented  for  payment  within  a  reason- 
able time,  in  an  action  against  the  endorser  to  enforce  collection  of 
checks,  an  answer  was  mod  interposing  the  defense  that  there  had 
been  a  delay  of  several  days  in  presenting  for  payment  the  checks 
involved  and  that  such  delay  was  unreasonable.  Held,  that  such 
delay  was  unreasonable  and  that  it  wc^s  error  to  sustain  a  demurrer 
to  such  answer.  Smft  &  Co.  v.  Miller,  312,  330  (10). 

7.  Bank  Check. — Presentment. — Time.— Under  §9089s2  Bums  1914, 
Acts  1913  p.  1^,  providing  that  an  instrument  payable  on  de- 
mand, such  as  a  bank  check,  must  be  presented  withm  a  reason- 
able time  after  its  issue,  such  re&sonable  time  for  presentment, 
under  ordinary  conditions,  when  the  holder  resides  at  the  place 
where  the  check  is  made  payable,  includes  all  of  the  banking  nours 
of  the  day  immediately  following  the  day  on  which  the  check  is 
received.  Swift  &  Co.  v.  MiUer,  312,  325  (6). 

8.  Bank  Check. — Presentment. — Time. — ^Where  the  bank  upon 
which  the  check  is  drawn  is  at  another  place,  the  check  must  be 
forwarded  to  the  place  of  payment  on  the  next  business  dav,  and 
be  presented  not  later  than  the  day  immediately  following  tne  day 
of  its  receipt  at  the  place  of  payment. 

Swift  <fc  Co.  V.  Miller,  312,  326  (7) 

9.  Defenses. — Extension  of  Time. — Effect  of. — ^Where  the  maker  of  a 
promissory  note  agrees  with  the  pa^ree  that  if  the  latter  will  extend 
the  time  of  payment  for  a  definite  time  the  same  will  then  be  paid, 
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and  the  time  is  so  extended,  such  promise  constitutes  a  new,  en- 
forceable contract,  though  the  maker  may  have  had  a  g:ood  defense 
to  such  note  before  the  agreement  to  extend  was  made. 

M'&rchania  Nat.  Bank  v.  Nees,  290,  307  (14). 

BOARD  OF  COMMISSIONERS^ 

See  Appeal  84;  Counties;  Municipal  Corporations. 

BONDS— 

See  Appeal;  Pleading  9. 

BOUNDARIES— 

An  instrument  or  survey  may  give  color  of  title  to  land  where  bound- 
aries and  the  extent  thereof  can  be  ascertained  therefrom,  see 
Adverse  Possession  6. 

BRIEFS— 

See  Appeal  36, 39-53. 

BROKERS— 

Reed  Estate  Brokers. — Fraud. — lAdtnlUy. — ^Where  it  appears  from  the 
evidence  that  one  of  the  appellants,  a  real  estate  oroker,  entered 
into  a  contract  with  the  appellees  to  sell  their  land  and  did  nego- 
tiate a  sale  of  such  land,  but  represented  to  appellees  that  he  could 
secure  a  price  for  their  land  much  less  than  that  actually  received 
and,  by  means  of  a  conveyance  to  an  associate*  who  then  con- 
veyed the  land  to  the  real  purchaser,  defrauded  the  appellees  of 
a  larp^e  part  of  the  purchase  money,  which  money  so  fraudulently 
obtained  was  divided  between  himself  and  coappellants,  hdd^  that 
even  if  no  actual  fraud  were  shown,  the  conduct  of  such  broker  would 
amount  to  constructive  fraud,  as  the  contract  to  sell  the  real  estate 
for  appellees  created  a  fiduciary  relation  which  cast  upon  him  the 
duty  of  acting  in  the  utmost  good  faith. 

Smith  v.  Fiscus,  156,  159  (1). 

BURDEN  OF  PROOF— 

See  Evidence;  Pleading  13. 

In  action  against  interstate  carrier,  where  8X>ecial  contract  is  inter- 
posed as  defense,  see  Carriers  1-4. 

CANCELLATION  OF  INSTRUMENTS— 

1.  Complaint. — Damages. — Allegation  of. — In  an  action  to  set  aside 
a  contract  for  the  ^e  of  real  estate  and  deeds  made  pursuant 
thereto  as  fraudulent  and  void,  the  complaint  is  not  fatally  defective 
for  failure  to  allege  specifically  the  value  of  the  real  estate  conveyed 
and  the  consequent  damages,  where  there  is  an  averment  that 
nothing  of  value  was  received  by  the  i)laintifF  as  a  consideration 
for  executing  the  deeds  to  the  realty  involved,  and  it  is  clearly 
shown  by  the  allegations  that  all  the  parties  treated  the  realty  as 
of  value,  the  reasonable  inference  to  be  drawn  from  such  aver- 
ments being  that  damage  resulted.     Brown  v.  Young,  364,  372  (1). 

2.  Complaint. — Statu  Quo. — In  an  action  to  set  aside  deeds  as  fraud- 
ulent, the  complaint  is  not  fatally  defective  for  failure  to  allege 
therein  that  the  defendants  had  been  placed  in  statu  quo  where 
there  are  averments  showing  that  the  plaintiff  received  nothing  of 
value  as  a  consideration  for  the  execution  of  the  deeds  involved  in 
the  action.  Brown  v.  Young,  364,  373  (2). 
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3.  Complaint. — Sufficiency, — Disaffirmance  of  ConiracL — In  an  ac- 
tion to  set  aside  a  oontraet  for  the  sale  of  real  estate  and  deeds  made 
to  defendants  pursuant  thereto  as  fraudulent,  the  complaint  is 
sufficient  as  against  a  demurrer  raising  the  question  as  to  whether 
the  contract  was  disaffirmed  within  a  reasonable  time  where  it 
avers  that  the  plaintiff  "has  long  prior  to  this  date  disaffirmed  the 
said  deed"  to  the  defendant,  ana  also  the  written  contract  *  *  ^ 
and  given  proper  and  due  notice  of  such  disaffirmance  and  demanded 
reconveyance  thereof  to  herself,"  since  the  court  is  bound  to  resolve 
all  reasonable  inferences  in  support  of  the  complaint. 

Brown  v.  Young,  364,  374  (5). 

CARRIERS. 

I.     Oabbiagb  of  Gk>OD8,  1-4.  I       II.     Oarriaob     of    Pasbbngbbb, 

I  5-11. 

I.    Cabbiaqe  of  Goods. 

1.  Interstale  Shipment. — Common^Law  Liability, — Estoppel  to  Deny, 
— ^Under  the  provisions  of  the  Interstate  Commerce  Act  of  Feb- 
ruary 4,  1887;  §22;  24  Stat.  387  (S8595  U.  S.  Comp.  St.  1913), 
declaring  that  nothmg  in  the  act  shall  abridge  or  alter  the  remedies 
existing  at  common  law  or  by  statute,  and  that  the  provisions  of 
the  act  are  an  addition  thereto  and  under  the  Carmack  Amendment 
(Act  June  29,  1906,  §7,  34  Stat.  595,  §8592  U.  S.  Comp.  St.  1913), 
providing  that  it  was  not  the  purport  of  the  act  to  deprive  any  hold- 
er of  a  receipt  or  bill  of  any  right  under  existing  law,  if  a  carrier, 
by  its  own  wrongful  act,  prevented  the  shipper  nom  exercising  his 
option  as  to  rates  and  shipping  under  a  contract  charging  such  car- 
ncF  with  full  common-law  liability,  the  case  is  thus  taken  outside 
of  the  federal  statute,  and  the  carrier  can  not  deny  such  shipper  his 
common-law  remedy  for  damages  sustained  by  failure  to  safely 
transport  and  deliver  freight. 

Toledo,  etc,  R.  Co.  v.  MUner,  208,  217  (5). 

2.  Interstate  Shipment. — InwUid  Shipping  Contraci.-^ommon'Law 
Liability. — ^When  an  interstate  shipper  of  freight  is  compelled  to 
ship  imder  a  special  contract  restricting  the  liability  of  the  carrier, 
or  not  at  all,  and  is  denied  the  privilege  of  paying  the  higher  author- 
ized rate  and  shipping  under  such  unrestricted  common-law  lia- 
bility, as  is  authorized  by  the  federal  statute,  such  contract  is  not 
fairly  or  freely  entered  into  and  it  affords  the  carrier  no  protection 
from  its  common-law  liability,  since  it  is  invalid. 

Toledo,  etc,  R.  Co.  v.  MUner,  208,  216  (4). 

3.  Interstate  Shipment. — Special  CorUract. — Burden  of  Proof. — 
Where  a  earner  mterposes  as  a  defense  a  special  contract  Umitin^ 
its  liability,  or  showing  nonliability,  the  burden  is  on  it  to  show  a 
valid  contract  and  to  establish  the  reasonableness  of  the  provision 
on  which  it  relies  and,  if  there  is  no  valid  contract,  such  defense 
is  not  available.         Toledo,  etc,  R.  Co.  v.  MUner,  208,  217  (6). 

4.  Interstate  Shipments. — Option  of  Rates. — Effect. — Invalid  Shipping 
'    CorUract. — ^Unaer  the  federal  law  regulating  interstate  shipments, 

there  may  be  at  least  two  rates  that  are  binding  on  the  parties,  if 
they  have  been  filed  with  the  Interstate  Commerce  Commission 
and  duly  approved  and  published,  the  shipper  having  the  option  of 
choosing:  the  rate  under  which  he  will  ship,  and,  when  such  option 
is  exercised,  the  right  of  the  shipper  to  damans,  if  any,  may  be 
determined  in  accordance  with  any  reasonable  stipulations  ac- 
compansdng  the  rate  under  which  tne  shipment  is  made,  but  the 
earner  can  not  by  contract  relieve  itself  from  liability  for  actionable 
negligence.  Toledo,  etc,  R.  Co.  v.  MUner,  208,  213  (3). 
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II.    Cabbiaqb  of  Passbngbbb. 

6.  Actions  for  Injuries, — Anawera  to  Interrogatories. — General  Fcr- 
dict.'--Consi8tenqj. — ^In  an  action  for  damages  for  personal  in- 
juries alleged  to  nave  been  due  to  the  defendant  oompany's  negli- 
genoe  in  permitting  a  freight  truck  to  be  left  on  the  platform  of  its 
passenger  station  in  such  a  position  as  to  fall  or  roll  a^inst  plaintiff, 
who  was  waiting  to  board  a  train,  the  jury  answered  interrogatories 
to  the  effect  that  the  plaintiff  was  injured  in  the  place  and  manner 
alleged;  that  the  presence  of  the  truck  on  the  platform  was  danger- 
ous; that  at  the  tune  of  the  injury  a  person  waiting  to  take  passage 
on  a  train  was  leaning  against  or  dimbing  upon  we  truck  without 
defendant's  knowledge;  and  that  the  immediate  and  proximate 
cause  of  plaintiff's  injury  was  the  act  of  such  other  person  in  getting 
upon  the  truck,  thus  causing  it  to  fall  or  roll  against  the  ptaintiff. 
add^  that  such  answers  are  not  necessarily  contradictory  or  in- 
consistent with  the  general  verdict. 

Lake  Erie,  etc.,  R.  Co.  v.  McConkey,  447,  454  (6). 

6.  Duty  of  Carrier. — ^Where  it  appears  that  a  passenger  on  an  inter- 
urban  car  notified  the  conductor  that  he  wished  to  alight  at  stop 
32,  but  because  of  the  negtij§:ence  of  the  conductor  he  was  carried  to 
stop  34,  with  the  surroundmgs  of  which  he  was  unacquainted,  and 
was  then  told  that  he  had  reached  his  destination  and  directed  to 
alight,  and  was  killed  while  attempting  to  walk  back  along  the  tracks 
to  stop  32,  the  relation  of  carrier  and  passenger,  under  such  circum- 
stances did  not  terminate  with  the  departure  from  the  car,  as  the 
carrier  owed  the  passenger  the  duty  of  usinfi:  a  reasonable  degree 
of  care  to  deliver  him  safely  to  his  proper  destination,  since,  the 
relation  of  carrier  and  passenger  having  once  been  established,  it 
continues  until  terminated  by  the  voluntary  act  of  the  passen^r 
or  by^  the  act  of  the  carrier,  under  circumstances  justifying  its 
termination  and  such  termination  was  not  justified  by  the  act  of 
the  railroad  in  putting  off  the  passenger  at  the  wrong  place. 

Terre  HauU^  etc.,  Traction  Co.  v.  Hunter,  399,  406  (1). 

7.  Duty  of  Carrier. — At  the  end  of  the  journey  the  relation  of  pas- 
senger and  carrier  continues  until  the  passenger  has  had  a  reason- 
able opportunity  to  depart  from  the  train  or  car  and  the  station  in 
safety.  Terre  Haute,  etc..  Traction  Co.  v.  Hunter,  399,  406  (2). 

8.  Injury  to  Passenger. — Intervening  Agency. — ^Where  a  passenger  on 
an  interurban  car  was  negligentlv  carried  past  his  destination  to  a 
stop  with  the  surroundings  of  wnich  he  M^as  totally  unacquainted, 
and  was  there  informed  by  the  conductor  that  he  had  arrived  at 
his  station  and  was  directed  to  leave  the  car,  and  upon  discovering 
that  he  had  been  put  off  at  the  wrong  point,  started  walking  back 
along  the  defendant's  tracks  toward  lus  original  destination  and 
while  so  doing  was  struck  and  killed  by  another  car,  the  conduct  of 
the  decedent  in  acting  as  he  did  under  the  circumstances  cannot, 
as  a  matter  of  law  in  determining  ttte  sufficiency  of  the  complaint, 
be  held  to  be  such  an  intervening  agency  as  breaks  the  line  of 
causation  and  becomes  the  responsible  cause  of  the  injury,  thereby 
relieving  the  defendant  of  its  antecedent  neglig;ence,  since  the 
defendant  company  might  reasonably  have  anticipated  that  the 
decedent  would  act  as  he  did  under  the  circumstances  and  was 
bound  to  know  the  perils  attendant  upon  such  a  course  of  action. 

Terre  HauU,  etc.^  Traction  Co.  v.  Hunter,  399, 415  (5). 

9.  Injury. — Intervening  Agency. — ^Where  a  i>assenger  on  an  interur- 
ban car  was  negligently  earned  past  a  stop  where,  as  he  had  in- 
formed the  conductor,  he  wishea  to  be  put  off  the  car,  and  in  at- 
tempting to  reach  his  original  destination,  without  directions  or 
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assistanoe  from  the  conductor,  by  walking  back  along  defendant's 
tracks,  was  struck  and  killed  by  another  car,  the  fact  that  the  de- 
cedent elected  to  walk  upon  the  railroad  tracks  rather  than  take 
another  way,  can  not  be  held,  as  a  matter  of  law,  to  be  such  an 
intenrening  cause  as  would  relieve  liability  for  the  original,  ante- 
cedent neglifi:ence,  but  should  be  submitted  to  the  jury  upon  a 
question  of  decedent's  contributory  negligence. 

Terre  Haute,  etc.  Traction  Co.  v.  Hunter,  399, 413  (3). 

10.  judicial  Notice. — Character  of  Interurban  Car. — ^The  court  will 
take  judicial  notice  of  the  fact  that  interurban  cars  are  propelled 
by  electricity  and  are  much  more  easily  stopped  and  started  than 
steam  trains  which  usually  consist  of  sev^ial  cars  and  a  heavy 
engine.  Terre  HauU,  etc..  Traction  Co.  v.  Hunter,  399,  416  (6). 

11.  Passenger  Carried  Beyond  Destination. — Duty  of  Carrier. — ^Where 
a  passenger  is  carried  beyond  his  station  to  smother  station,  it  is 
the  duty  of  the  company  to  use  reasonable  caro  to  see  that  the 
passenger  is  delivered  at  his  proper  station;  and  this  duty,  in  the 
mstant  case,  might  have  been  fiufJled  by  giving  proper  directions 
as  to  the  way  to  be  taken,  with  instructions  as  to  the  dangers 
likely  to  be  encountered,  or  by  proper  arrangements  for  transporta- 
tion upon  a  returning  train. 

Terre  Haute,  etc.  Traction  Co.  v.  Hunter,  399,  414  (4) . 

CASES— 

For  cases  cited,  see  p.  viii. 

CAUSE  OF  ACTION— 

Joinder,  see  Action  2. 

CHANCERY— 

Powers  of  court,  see  Remainders. 

CHANGE  OF  GRADE— 

Of  streets,  see  Eminent  Domain;  Municipal  Corporations. 

CHECKS— 

See  Bills  and  Notes;  Limitation  of  Actions. 

CITIES— 

See  Municipal  Corporations. 

COAL— 

See  Mines  and  Minerals. 

COLLATERAL  ATTACK— 

See  Judgment. 

COLOR  OF  TITLE— 

See  Adverse  Possession. 

COMMERCE— 

Interstate  Shipments. — Stale  Legislation. — Shipments  which  are  inter- 
state commerce  are  governed  by  federal  statutes,  which  supersede 
stat«  legislation  thereon. 

Toledo,  etc.,  R.  Co.  v.  MUner,  208,  213  (2). 
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COMMON  CARRIERS— 

See  Cabbiibrs. 

COMMON  COUNCII^- 

See  MuNiciPAii  Corporations. 

COMMON  LAW— 

Rights  of  interstate  shippers  under,  in  addition  to  Interstate  Com- 
merce Act,  see  Carriers  1-4. 

Complaint^  sufficiency  under,  see  Master  and  Servant. 

Complaint  stating  two  causes,  motion  to  separate,  see  Pleading  6. 

Bequest  of  personalty  under,  see  Wills  3. 

COMPLAINT— 

See  Peadinq. 

Joinder  in,  of  independent  causes  growing  out  of  same  transaction, 

see  Action  2. 
Sufficiency  of,  waiver  of  objection,  see  Appeal  6, 7,  8. 

In  action  to  set  aside  contract  and  deeds,  when  necessary  to  allege 
value  of  property  conveyed,  see  Cancellation  of  Instruments  1. 

CONCLUSION— 

Interrogatories  calling  for,  effect,  see  Trial  lS-21. 

CONCLUSIVENESS— 

See  Appeal;  Judgments  2. 

CONDITIONAL  SALES— 

Replevin  of  goods  sold  imder,  demand,  see  Replevin;  Sales  1. 

CONSIDERATION— 

See  Contracts;  Pleading  10;  Sales  9. 

A  complaint  alleging  that  plaintiff  received  no,  not  defective  for 
failure  to  allege  that  defendant  had  been  placed  in  atcUu  guo,  see 
Cancellation  op  Instruments. 

Renunciation  of  rights  as  heir  as,  validity,  see  Descent  Ain>  Dis- 
tribution 2. 

As  determining  whether  contract  is  entire  or  severable,  see  Insurance 
4. 

CONSPIRACY— 

1.  Fraud. — Defenses. — It  is  no  defense  that  there  was  no  conspiracy 
entered  into  in  the  beginning  of  the  transaction  and,  if  the  arrange- 
ment between  appellants  was  entered  into  during  the  progress  of 
the  negotiations  K>r  the  sale  of  appellees'  land,  and  if  appellants 
knowingly  accepted  benefits  from  such  arrangement,  they  thereby 
created  an  iUei^  conspiracy.  Smith  v.  Fiecue^  156,  159  (2). 

2.  Fraud. — Liabilily. — ^No  affirmative  fraudulent  representation 
need  be  shown  to  establish  a  fraudulent  conspiracy;  a  concealment 
of  the  true  nature  of  the  action  being  sufficient  to  bind  all  who 
accede  to,  or  concur  in  such  concealments,  and  aJl  parties  to  an 
illegal  conspiracy  are  boimd  by  the  acts  of  their  agents. 

SmUh  V.  Fiecus,  156,  160  (3). 
CONSTRUCTION— 

See  Contracts;  Judgments;  Pleading;  Wills. 

Vol.  62—46 
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CONSTRUCnVE  FRAUI>— 

See  Brokkbs;  Fraud;  MuxicipaIi  CoBFomAnoafs  12-19L 


8ee  Trusts. 


See  Wills;  Partttiox  12,  13. 


See  Cancsixation  op  Instrumehtb;  DxacKNT  and  DmsiBUTiox 
2;  Municipal  Corporations;  Salrb. 

Puty  to,  treatment  of  as  in  foree  for  leeoveiy  of  bcn^ts,  see  Estop- 


Indnoed  by  fraud,  Talidity,  see  Fraud. 

IVtfol,  for  sale  of  lands,  see  Frauds*  Statute  op« 

Action  can  not  be  pfedicated  on  illegal,  see  Action  1. 

Bank  checks  are,  see  Bills  and  Notes  1. 

Special,  for  interstate  shipment,  when  invalid  as  limiting  liability  of 
earner,  see  Carriers  1-4. 

Entire  or  severable,  see  Insurancb  4. 

Puol,  for  partition,  effect,  see  Partition  6l 

1.  Aniicipaicry  Breach, — Actions — ^Where  a  party  to  a  contract 
containing  mutual  and  interdependent  conditions  and  obligations 
disables  himself  from  peiforming,  or  prevents  the  other  party 
fnHn  performing,  or,  before  the  time  or  p^ormanoe  arrive^s  re- 
pudiates the  ecHitract  and  refuses  to  be  boand  thereby,  communiea- 
Xix^  such  repudiation  to  the  other  party,  the  latter  is  not  only  ex- 
cused from  rurther  p^ormance  on  nis  port,  but  may  at  his  optioxu 
treat  the  contract  as  terminated  f<Hr  all  purposes  of  pefformance 
and  tiMiiwtji.iti  an  acticm  at  cmce  f <Hr  all  damages  oecaskmed  by  such 
repudiation,  without  awaiting  the  time  fixed  by  the  eontTMt  for 


Life  EndoufmerU  Co,  v.  CarmUutn^  567,  577  (4). 

2.  Anticipatory  Breach. — Actions. — ^Where  an  actioii  for  damages  is 
predicated  on  a  repudiation  of  a  contract,  such  repudiation  must  be 
positive  and  absolute  and  unconditional  in  order  that  it  may  be 
treated  as  an  anticipatory  breach  of  such  contract. 

Indiana  Life  Endowment  Co,  v.  Carmilkafi,  567,  578  <5). 

3.  Fraud. — Remedies. — It  is  the  rule,  subject  to  eertain  exeepticHis* 
that  one  who  has  been  induced  by  fraud  to  execute  a  ccmtmet  and 
is  damaged  thereby  may  make  such  fraudulent  conduct  the  basis 
of  an  action,  or  he  may  set  the  same  up  as  a  defense  to  an  action 
on  the  contract. 

PaxUm-Eckman  Chem.  Co.  v.  Mumddly  45,  50,  51  (3>. 

4.  Rescission. — Notice. — A  formal  written  notice  is  not  neeeeBsary 
to  rescind  a  contract,  it  being  sufficient  that  there  is  some  positive 
act  on  the  part  of  the  party  who  rescinds  that  shows  such  an  in- 
tention. Brown  v.  Young,  364.  374  (4>. 

5.  Right  to  Rescind.— Waiver  by  Delay.— The  length  of  time  a  party 
to  a  contract  permits  to  elapse  does  not  necessarily  determine  tii& 
rig^t  to  rescind,  the  governing  consideration  being  wnether  the  delay 
has  been  long  enou^  under  the  circumstanoes  of  the  particular 
case,  to  result  in  prejudice  to  the  other  party. 

Brown  v.  Youmg,  364,  374  (3). 
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6.  VaUdity. — Salary  of  Public  Official, — Assignment. — ^'Pooling.*' — 
Where  A  and  B,  owners  of  a  majority  of  the  capital  stock  of  a 
newspaper  publishing  company  to  the  management  of  which  each 
devoted  all  of  his  time,  entered  into  an  agreement  immediate^ 
X>rior  to  A's  acceptance  of  an  offer  of  an  appointment  to  the  posi* 
tion  61  postmaster,  which  would  require  all  his  time,  whereby  B 
undertook  to  perform  the  services  previously  rendered  the  news- 
paiper  company  by  both  parties  and  in  consideration  therefor  A 
agreed  to  pay  B  a  sum  equal  to  one-half  his  salary  as  |>ostmaster. 
such  agreement  is  not  invalid  or  illegal  as  being  an  assignment  of 
either  an  earned  or  an  unearned  salary  of  a  public  officer,  or  a 
pooling  of  A's  ssJary  of  postmaster  with  the  income  of  the  news- 
paper company.  Moynihan  v.  RockhiU,  685. 

CONTRIBUTORY  NEGLIGENCE— 

See  Negligence;  Carriers  9;  Master  and  Servant. 

CONVEYANCES- 

See  Deeds;  Estates;  Railroads. 

COUNTIES— 

Appeal  from  finding  of  board  of  commissioners,  defective  transcript, 
meet  in  absence  of  objection,  see  Appeal  84. 

Board  of  commissioners  of,  appeal  under  general  statutes,  right  of, 
see  Municipal  Corporations  1. 

COUNTY  AUDITOR—' 

Failure  of,  to  certify  transcript  on  appeal,  effect  of  in  absence  of 
objection,  see  Appeal  84. 

COURTS— 

See  Appeal;  Divorce;  Equity;  Jxtdgments;  Partition;  Trial; 
Witnesses. 

Record. — Nunc  Pro  Tunc  Entries. — When  Made. — ^As  a  general  rule 
a  nunc  pro  tunc  entry  can  be  made  onl^  where  there  is  some  memorial 
or  other  minute  of  the  transaction  in  the  case  from  which  what 
actually  took  place  in  the  prior  proceeding  can  be  clearly  ascer- 
tained or  known;  and  parol  evidence  alone  is  not  sufficient  to 
authorize  a  nunc  pro  tunc  entry  or  to  change  a  record  after  the 
proceedings  have  ceased  to  be  in  fieri,  and  after  the  term  at.  which 
the  recordwas  made.     Merchants  Nat.  Bank  v.  Nees,  290,  296  (1). 

CROSS-ERRORS— 

See  Appeal  20. 

CROSS-EXAMINATION— 

See  Witnesses. 

CUSTOMS  AND  USAGES— 

Duty  of  informing  as  to,  of  a  particular  business  insured,  see  In- 
surance 10. 

DAMAGES— 

See  Eminent  Domain;  Mabteb  and  Servant;  Municipal  Corpor- 
ations; Nuisance. 

When  unnecessary  to  allege,  in  action  to  set  aside  deed  for  sale  of 
real  estate,  see  Cancellation  op  Instruments  1. 

Interest  recoverable  as,  see  Interest. 
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DEATH— 

Of  party  pending  appeal,  failure  to  amend  assignment  of  errars  to 
correspond  to  order  of  substitution,  effect,  see  Appeal  33. 

Wrongful,  action,  see  Carriers;  Mastbb  and  Servant;  Negligence. 

DEBTOR  AND  CREDITOR— 

Husband's  debts,  liability  of  wife  to  make  provision  by  will  for  pay- 
ment, see  Husband  and  Wife  2;  Wills  1. 

DECEDENTS— 

See  Executors  and  Administrators;  Descent  and  Distribution; 

Wills;  Witnesses. 

DECISION— 

"Finding"  equivalent  to,  in  assigning  ground  for  new  trial,  see  Appeal 
12. 

DEEDS — 

Lost  or  void,  may  give  color  of  title,  see  Adverse  Possession  5, 9, 14. 

Action  to  set  aside,  complaint,  see  Cancellation  of  Instruments. 

Estoppel  by,  see  Estoppel. 

Absolute  on  face,  parol  agreement,  see  Mortgages. 

Of  decedents,  testimony  as  to  contents,  see  Witnesses. 

1.  Construction. — Evidence  of  Extrinsic  Facts, — Admissibility. — 
Where  the  description  in  a  deed  is  not  ambiguous,  and  no  issue  is 
tendered  directly  attacking  such  descriptions,  or  making  a  reforma- 
tion or  correction  material,  extraneous  evidence  affecting  same  is 
not  proper.  AuU  v.  Clark,  55,  61  (4). 

2.  Extent  of  Grant. — While  a  railroad  company  may  take  an  estate 
in  fee,  or  a  right  of  way  of  definite  width,  jret  the  parties  may  by 
contrsict  create  a  less  estate  than  a  fee,  or  a  right  less  in  extent  than 
that  which  the  law  authorizes  the  grantee  to  acquire. 

Vandalia  R,  Co.  v.  Topping,  657,  665  (4). 

3.  Construction. — Description. — Judicial  Sales. — Evidence  of  Ex- 
trinsic Facts. — Admissibilitv. — ^While  it  is  the  office  of  a  description 
in  a  deed  of  convevance  to  lumish  the  means  of  identification  rather 
than  to  identify  the  land,  and  the  same  is  to  be  liberally  construed 
to  effectuate  the  intent  of  the  parties,  and  extraneous  or  parol 
evidence  is  competent  to  apply  the  terms  of  a  deed  to  the  subject- 
matter,  so  as  to  explain  vague  or  conflicting  descriptions  and  ascer- 
tain the  intention  of  the  parties,  such  rules  of  construction  have  no 
application  to  a  conveyance  made  pursuant  to  a  judicial  decree, 
and  may  not  be  resorted  to  in  any  case  for  the  purpose  of  thwarting 
the  intent  of  the  parties.  Atdt  v.  Clark,  65,  60,  61  (3). 

4.  Description. — Judicial  Sales. — Evidence  of  Extrinsic  Facts. — 
Where  plaintiff  in  an  action  to  quiet  title  and  for  possession  had  an 
administrator's  deed  issued  pursuant  to  a  judicial  sale  for  an  un- 
divided two-thirds  of  the  land  described,  and  a  deed  from  the 
widow  of  decedent  conveying  the  undivided  one-third,  and  no 
issue  was  tendered  seeking  the  reformation  of  the  widow's  deed, 
evidence  to  show  that  theland  described  in  the  complaint  was  the 
only  land  owned  by  decedent  or  his  widow  and  was  the  land  in- 
tended to  be  conveyed,  was  inadmissible,  the  descriptions  in  the 
deeds  being  complete  and  certain.       Avlt  v.  Clark,  55,  62  (6). 

6.  Merger. — ^Where  it  is  sought  to  have  an  agreement  as  to  partition 
merged  into  subsequent  deeds,  the  doctrine  of  "merger'*  can  have 
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DEEDS — Continued- 
no  applioation  where  the  estates  oreated  hv  the  deeds  are  not  equal 
to,  or  ooextensive  with,  the  estates  oreated  by  the  partition. 

Murray  v.  Mwrray,  132,  144  (4). 

6.  Merger  of  Oral  Neaatiations. — ^As  a  G;eneral  rule  all  oral  negotia- 
tions leading  up  to  tne  execution  of  a  deed  are  merged  therein.       < 

Murray  v.  Murray,  132,  144  (3). 

7.  Unambiguous  Writings,-— CoTistructian, — ^A  deed  or  other  writing 
that  is  unambiguous  is  to  be  so  interpreted  as  to  carry  into  dOfeot 
the  intention  of  the  {Murties  expressed  by  the  language  employed. 

Atiit  vTClark,  65,  61  (5). 

DEFAULT— 

See  Judgments. 

DEMAND— 

See  Replevin. 

DEMURRER— 

See  Pleading. 

For  review  of  rulings  as  to,  see  Appeal. 

DESCENT  AND  DISTRIBUTION— 

See  Executors  and  Administrators;  Statutes;  Wills. 

1.  Advancements. — Presumptions. — Courts  generally  look  with  favor 
on  an  equal  distribution  of  an  estate  cast  upon  heirs,  and  when  it 
is  disclosed  that  an  heir  received  from  the  ancestor  money  or  prop- 
erty during  the  lifetime  of  the  ancestor,  there  is  a  presumption  that 
the  same  was  an  advancement.  Boyer  v.  Boyer,  y3,  78  (1). 

2.  Rights  of  Heirs, — Renurusiation. — ^A  contract  between  father  and 
son,  whereby  the  latter  agrees  in  consideration  of  the  transfer  of 
certain  property  to  him  at  that  time  to  relinquish  all  claim  as  heir 
to  the  property  of  which  the  father  might  die  seized,  is  founded  on 
a  valid  consideration,  and,  in  the  absence  of  fraud,  is  binding  on  the 
son,  though  the  amount  received  by  him  was  not  equal  to  his  full 
proportionate  share  of  the  estate.      Boyer  v.  Boyer,  73,  78  (2). 

DESCRIPTION— 

Void  deed  may  give  color  of  title  if  description  is  sufficient  to  identify 
the  land,  see  Adverse  Possession  6, 9, 14. 

Amendments  of,  ip.  complaint,  effect,  see  Pleading  1. 

DETERMINABLE  FEE— 

See  Estates  1,  2;  Wills  15-17. 

DISSOLUTION— 

Of  partnership,  grounds,  see  Partnership. 

DISTRIBUTION— 

See  Descent  and  Distribution. 

DIVORCE— 

1.  Alimony. — AduUery  of  Wife, — Effect, — While  it  is  true  that 
alimonv  will  not  generally  be  awarded  the  wife  where  divorce  is 
granted  the  hu^and  on  the  ground  that  she  has  been  guilty  of 
promiscuous  adultery,  yet  §1083  Bums  1914,  §1045  R.  S.  1881, 
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DIVORCE— Continued. 

vests  the  court  with  sufficient  authority  to  award  alimony  in  such 
a  case  where  it  Kppevs  that  the  wife  has  been  instrumental  in 
accumulating  the  property  possessed  by  the  husbatnd. 

FUes  V.  Fiiea,  396,  397  (1). 

2.  Attorney  Fees, — When  AUotoable. — StatiUe, — ^The  i>ower  to  award 
fees  to  the  wife's  attorneys  in  an  action  for  divorce  coming  to  the 
coiut  solely  by  statutory  authority,  there  must  be,  in  maJdng  such 
allowances,  strict  adherence  to  the  terms  of  the  statute  (§1080 
Bums  1914,  f  1042  R.  S.  1881)  which,  while  permitting  the  award  of 
fees  to  the  wife's  attorneys  during  the  pendency  of  the  petition  for 
divorce  does  not  authorize  such  an  allowance  to  be  made  primarily 
as  a  part  of  the  final  judgment.  Fites  v.  Fitea,  396,  398  (2). 

EASEMENTS— 

See  Deeds;  Railboadb. 

EJECTMENT— 

1.  Direction  of  Verdict, — Title  in  Fee  Simple, — Evidence  to  Prove. — 
In  an  action  in  ejectment  it  was  not  error  for  the  trial  court  to 
refuse  to  peremptori^  instruct  the  jury  to  find  for  the  defendant 
because  or  the  failure  of  the  plaintiff  to  prove  the  record  title  upon 
which  he  relied  to  show  ownership  in  fee  simple  where  the  plaintiff 
also  claimed  title  by  prescription  and  produced  evidence  tending: 
to  prove  such  claim,  since  title  by  prescription  is  sufficient  to  sup- 
port an  allegation  of  title  in  fee  simple^ 

Vandalia  R.  Co.  v.  Topping,  657,  668  (8). 

2.  Erroneous  Inetruction, — Preeumption, — Theory  of  Pleadings, — 
Where,  in  an  action  to  quiet  title  against  a  railroad  company,  which 
by  its  cross-complaint  claimed  but  a  right  of  way  across  the 
land  involved,  the  court  instructed  the  juiv  that  a  fee-simple  title 
means  the  highest  title  known  to  the  law  and  that  neither 
party  could  recover  without  establishing  such  title,  such  instruction 
was  erroneous  and  presumed  to  be  harmful,  and  informing  the 
jury  that  the  plaintiffs,  who  were  claiming  the  fee,  would  have  to 
show  a  foe-simple  title  to  recover,  and  finding  for  them  does  not 
cure  the  error  as  to  the  defendant,  since  a  fee-simple  title  in  one 
I)erson  and  an  easement  in  another  are  not  incompatible  estates. 

Vandalia  R.  Co.  v.  Topping,  657, 665  (5). 

3.  Exemplary  Damages.— Statute. — Section  1108  Bums  1914,  §1062 
R.  S.  1881,  providing  that  in  actions  in  ejectment  the  jurv  might 
award  exemplary  dami^es  in  case  of  wanton  aggression,  does  not 
apply  where  the  defendant  is  shown  to  have  acted  in  good  faith 
imder  what  he  believed  to  be  a  valid  right. 

Vandalia  ft.  Co.  v.  Topping,  657, 667  (6). 

ELECTION— 

See  Statutes;  Wills. 

ELECTION  OF  REMEDIES— 

See  Appeal  75,  83;  Fraud  13;  Pleading  4. 

Breach  of  Warranty. — Fraud. — ^Where,  in  an  action  to  enforce  collec- 
tion of  notes  given  in  payment  of  the  purchase  price  of  a  warranted 
stallion,  defendant  elected  to  rely  on  a  breach  of  the  warranty 
as  a  defense,  which  defense  did  not  exist  in  fact  by  reason  of  the 
death  of  the  stallion  before  a  certain  date  in  the  warranty,  he  did 
not  therebv  estop  himself,  on  a  second  trial  of  the  cause,  under  the 
doctrine  of  the  election  of  remedies,  from  pleading  and  relying  on 
fraud  as  a  defense,  for  to  render  such  doctrine  applicable  to  any 
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partioular  case,  two  things  are  essential:  First,  two'remedies  must 
be  available;  and,  second,  such  remedies  must  be  inconsistent, 
and,  if  tiie  party,  in  whose  favor  the  right  of  election  exists,  by 
any  decisive  act,  with  knowledge  of  all  the  facts  and  his  rights 
thereto,  chooses  his  remedy,  such  choice  is  final  and  absolute  and 
bars  his  right  to  later  choose  the  other  remedy.  But  where,  as  in 
the  case  at  bar,  the  party  erroneously  thinks  he  has  a  remedy  that 
does  not  in  fact  exist,  a  mistaken  selection  and  prosecution  of  such 
remedy  will  not  estop  a  later  election  to  pursue  an  appropriate 
remedy,  though  it  be  mconsistent  with  the  one  formerly  prosecuted. 

Nave  V,  PoweU,  274,  284  (6). 
EMINENT  DOMAIN— 

1.  Change  in  Street  Grade. — Compensation. — Street  Railway. — 
Liability. — ^Where  a  street  railway  company  adjusts  its  roadbed 
to  conform  with  a  newly  established  g^ade  of  a  street,  as  fixed  by 
a  city  board  of  public  works,  it  is  not  Bable  in  damages  to  an  abutr- 
ting  property  owner,  since  the  injury  under  such  circumstances 
would  be  occasioned  not  by  its  act  or  conduct  but  by  the  city  in 
fthftTigiTig  the  grade  of  the  street. 

BiUler  v.  CUy  of  Kokomq,  519,  526  (6). 

2.  Change  of  Street  Grade. — Street  Railway. — Ldability. — Power  of 
Bocard  of  Public  Worke. — ^A  street  railway  company  is  liable  to  an 
abutting  property  owner  for  special  damages  resulting  from  a 
diange  m  the  grade  of  a  street  made  solely  for  its  accommodation 
and  benefit,  and  the  oompany  will  not  be  relieved  of  liability 
because  such  change  in  grade  was  made  pursuant  to  the  authority 
of  the  board  of  public  works,  since  that  body  has  no  power  to 
authorize  special  mjuiy  to  private  property. 

BtUler  V.  CUy  of  Kokomo,  519.  526  (5). 

3.  Public  xlmprovemenif.— Change  of  Grade  of  Street. — Liability  to 
Abutting  Owners. — It  is  the  general  rule,  in  the  absence  of  a  statute 
allowing  compensation  or  unless  there  is  damage  due  to  negligence, 
that  an  abutting  properly  owner  cannot  recover  damages  occa* 
sioned  by  a  change  of  grade  of  a  street  or  alley  in  the  improvement 
of  the  same  by  the  city  authorities. 

BuUer  v.  CUy  of  Kokofno,  519,  525  (1). 

4.  Streets. — Appropriation  to  New  Usc-^ompensaiion. — Electric 
Railways. — ^The  construction  of  a  street  or  interurban  railroad  upon 
a  public  street  or  alley  is  not  a  new  and  additional  servitude  en- 
titling an  abutting  properW  owner  to  compensation  for  such 
occupancy.  Sutler  v.  CUy  of  Kokomo^  519,  525  (2). 

EMPLOYER'S  LIABILITY  ACT— 

See  Pleading  4. 

EMPLOYES— 

See  Mastbb  and  Servant. 

EQUITY— 

Jurisdiction  of,  in  partition  proceedings  by  beneficiaries  under  a 
will,  see  Rbhaindero. 

ESTATES— 

See  Descent  and  Distribution;  Remainders;  Wills. 

Of  railroad  companies  in  land,  seed  Deeds  2;  Railroads. 

1.  Determinable  Fee. — Inheritance. — ^A  Qualified  or  determinable  fee 
is  an  estate  of  inheritance,  descendible  to  heirs  and  may  be  de- 
vised or  assigned.  CoquxUard  v.  CoquiUard^  426,  434  (3>. 
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2.  DeUrminable  or  Qiudified  Fee. — A  determinable  or  qualified  fee  is 
an  estate  in  fee  for  the  reason  that  it  may  continue  forever,  and  it 
is  an  estate  ot  inheritanoe  descendible  to  neirs  and  may  be  assigpoed 
or  devised.  CoquiUard  v.  CoquiUard,  489, 499  (3) . 

3.  Life  Estate. — Tenant  a  Trustee, — ^A  life  tenant  is  a  trustee  for  the 
remainderman  in  the  sense  that  he  must  exereise  reasonable  pre- 
cautions to  preserve  the  property  intact  for  transmission  to  the 
remainderman  at  the  termination  of  the  life  estate,  and  he  may 
not  injure  or  dispose  of  it  to  his  detriment. 

Gibson  v.  Brown,  460,  470  (7). 

4.  Merger, — ^Where  defendants  are  claiming  under  an  aUeged  parti- 
tion made  prior  to  the  deed  under  which  they  derived  their  title 
and  there  was  no  evidence  of  a  subsequent  partition  or  a  rati^ca- 
tion  of  the  alleged  prior  partition,  a  finding  that  the  defendants 
take  a  larger  estate  than  that  described  in  tneir  deed  is  erroneous. 

Murray  v.  Murray,  132,  148  (9). 

5.  Merger  of  Legal  and  Equitable  Titles, — ^The  intention  of  the  party, 
expreraed  or  implied,  is  the  true  test  of  whether  there  has  been  a 
memr.  and  where  such  merger,  in  the  light  of  all  the  cireumstuices, 
would  oe  disadvantageous  to  mm,  then  the  merger  of  an  equitable 
estate  with  a  legal  estate  will  not  be  presumed. 

Murray  v.  Murray,  132,  144  (5). 
ESTATES  TAII/— 

See  Wills. 

ESTOPPELr- 

Of  carrier  to  deny  liability  under  common  law,  application  of  rule, 
see  Cabrisbs  1-4. 

Of  insurance  comiwnies  to  lely  on  warranties    in  policy,  see  In- 

SUKANCB  11. 

Of  agent,  deposit  of  funds,  liability,  see  Pbxkcipal  and  Agbnt  6. 

1.  Claim  Under  Contract, — Election. — ^Where,  in  an  action  baaed  on 
a  breach  ot  a  contract  of  insurance  b^  the  msurer,  it  api>ears  that 
the  plaintiff,  after  an  alleged  repudiation  of  the  pobcy  by  the 
defendant  company,  elected  to  stfll  treat  the  contract  as  in  force 
for  the  recovery  of  benefits  thereunder,  he  thus  kept  such  contract 
alive  for  all  purposes  both  for  himself  and  for  the  insurer  and  he 
estopped  himself  from  afterwi^^  predicating  a  suit  thereon  for 
damages  for  its  alleged  repudiation. 

Indiana  Life  Endowment  Co.  v.  Camithan,  567,  583, 586  (10). 

2.  Bv  Deed. — ^Where  the  defendants  derived  their  title  through  a 
deed  to  their  father  and  where  there  is  no  showing  of  fraud  or  mis- 
take, they  are  estopped  by  that  deed  from  claiming,  under  a  parti- 
tion proceeding  prior  thereto,  any  larger  estate  or  interest  than 
that  expressed  m  their  deed.  Murray  v.  Murray,  132, 147  (8). 

3.  Bff  Deed, — ^A  person  can  be  estopped  bv  deed  only  when  such 
deed  sets  forth  the  precise  fact  upon  which  such  an  estoppel  is  to 
operate.  Murray  v.  Murray,  132,  145  (6). 

4.  By  Quitclaim  Deed, — ^No  estoppel  arises  either  flrom  making  or 
accepting  a  quitclaim  deed,  and  both  the  grantor  and  the  grantee 
may  prove  that  no  interest  or  estate  was  transmitted  thereby. 

Murray  v,  Murray,  132,  145  (7). 
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EVIDENGE--Coiianued. 

See  Advebsb  Possbsbion;  Cabbibbs;  Coubtb;  Dbbds;  Fraud; 
Gifts;  Insitbancb;  Judgments;  Master  and  Sbbvant;  Muni« 
ciPAL  CoBPOBATioNs;  Nbguqbnge;  Plbading;  Bailboads;  Sales; 
Wills;  Witnesses. 

For  review  of  ruling  as  to,  see  Appeal. 

Reception  of,  see  Tbial. 

Of  extrinsic  facts,  fMlmissibility  as  to  desoriptions,  see  Dbbdb  1-4. 

I.    Judicial  Notice. 

As  to  character  of  interurban  oar,  see  Cabbibbs  10. 

1.  UncarUraveried  Pleadings. — ^Where  the  only  evidence  properly 
before  the  court  was  the  complaint,  the  aUeeations  ot  which  were 
unoontroverted,  the  court  was  not  preduaed  from  finding  the 
facts  to  be  otherwise  than  as  set  forth  in  such  complaint  by  re- 
sorting to  its  judicial  knowledge.       Oravea  v.  Kdly,  164,  170  (5). 

2.  Record, — In  an  action  conmienced  under  §405  Bums  1914,  §396 
B.  S.  1881,  seeking  relief  from  a  judgment,  the  court  mav  take 
judicial  notice  of  its  record  made  in  the  case  in  which  such  judgment 
was  obtained  and  the  facts  established  by  such  record 

Oraoes  v.  KeUy,  164,  170  (6). 

II.    Pbesumftions. 

As  to  receipt  of  money  by  heir,  advancement,  see  Dbscbnt  and  Dis- 
tribution 1. 

3.  Action  of  Council. — ^The  common  coimcil  of  a  municipality  is 
presumed  to  have  acted  in  good  faith  and  according  to  law  in  the 
performance  of  its  duty  in  a  proceeding  to  vacate  a  street  or  alley. 

Windlev.  City  of  Valparaiso,  342. 354  (12). 

4.  Board  of  Pvblic  Works, — Ojfficial  Acts, — ^Where  changes  are  made 
in  a  pubuc  improvement  by  a  board  of  public  works  during  the 
progress  of  the  work,  it  is  presumed  that  the  board  acted  in  good 
faith.  Butler  v.  City  of  Kokomo,  519, 527  (8) . 

5.  Board  of  Public  Works, — Official  Acts, — ^A  city  board  of  public 
works,. bemg  a  statutory  bo<^,is  presumed  to  have  conformed  to 
the  provisions  of  the  statutes  m  improving  and  changing  thegrade 
of  a  street.  Butler  v.  City  of  Kokomo,  519,  526  (4). 

6.  Presumption,— Changes  in  Public  Improvement  by  Board, — Assess* 
ment  of  Benefits, — Effect  of, — ^Where,  in  the  improvement  of  a  publio 
street,  there  has  been  after  the  completion  of  the  work,  an  assess- 
ment of  benefits  to  property  affected,  as  provided  by  |8716  Bums 
1914,  Acts  1909  p.  4239  it  ^  presumed  that  any  special  damage  to 
abutting  property  ocoasionea  by  the  improvement  was  properly 
adjusted  in  the  fixing  of  the  assessment. 

BuJtlery.  CUy  ofKokamo,  519, 527  (10). 

7.  City  Board  of  Public  Works.— Official  Acts,— A  city  board  of  publio 
worlra  beinff  charged  with  official  duties  by  statute,  there  is  a  pre- 
sumption that  such  duties  have  been  discharged  in  accordance 
with  the  requirements  thereof.    Spurrier  v.  Vater^  669,  676  (5). 

III.    Admissions. 

8.  Admissions, — Effect. — An  admission  as  to  a  writing  is  like  an 
admission  as  to  any  other  fact,  and  it  justifies  the  introduction  of 
the  writing  in  evidence. 

Coca  Cola  Bottling  Co,  v.  International  Filter  Co,,  421,  423  C^). 
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EVIDENCE— Continued. 

IV.    Declarations. 

9.  Res  Oestae.  -^  AdtnissibUiti/^,  —  Evidenoe  given  by  the 
olaimant  of  land  by  adverse  possession  and  by  the  membera  of 
her  family  and  other  witnesses,  relating  to  declarations  made  and 
acts  performed  while  in  possession  of  the  land,  relating  to  the  char- 
acter and  extent  of  claimant's  possession  and  the  use  and  control 
of  the  land  by  her  and  such  members  of  her  family  under  her  direc- 
tions, was  competent  to  qualify,  explain  and  characterize  sudi 
possession,  since  such  declarations  and  acts  were  part  of  the  res 
gestae  of  the  continuing  act  of  possession. 

HiUetal.  v.  Carr,  80,  121  (29). 

V.      DOCUMBNTART  EVIDENCE. 

Judgment  in  former  suit,  admissibility  as  against  defendant  not  a 
party  thereto,  see  Judgments  2. 

Transcript  of  record  of  former  suit,  admissibility,  see  Names  2. 

10.  Priva!e  Records. — Abstracts  of  Title, — Admissibility. — ^An  abstract 
of  title  is  not  admissible  in  evidence  for  thepurpose  of  showing  oopy 
of  portions  of  summons  and  return  in  a  former  suit  effecting  tne 
property  abstracted  on  the  theory  that  the  item  was  a  regular 
entry  made  by  third  parties  in  the  due  course  of  business,  unless 
it  should  appear  that  the  mATrittg  of  the  abstract,  including  the 
reference  to  the  summons  and  return,  was  a  part  of  the  res  gestae 
of  some  transaction  between  the  parties  to  the  action  in  which  it 
is  offered  and  that  the  entries  were  contemporaneous  with  such 
transaction  and  made  in  the  regular  course  of  business,  or  that  they 

'  were  such  entries  made  in  the  due  course  of  business  in  some  trans- 
action between  the  party  aga.inst  whom  they  are  offered  and  a  third 
party  under  circumstances  that  gave  them  probative  value  under  the 
issues.  HiU  et  al.  v.  Carr,  80,  96  (10). 

11.  Private  Records. — Abstracts  of  Title. — An  abstract  of  title  pre- 
pared by  an  abstract  company  is  a  private  record  and  its  admissi- 
oiUty  in  evidence  is  not  governed  by  the  rules  applicable  to  the 
admission  of  public  records  and  documents. 

HiU  et  at.  v.  Carr,  80,  96  (11). 

VI.    Hbarsat.  ' 

12.  AdmissibUiiy, — Written  Memorandum. — In  an  action  by  a 
vendor  against  a  vendee  to  collect  for  goods  sold,  a  memorandum 
given  the  vendor  by  the  carrier  showing  the  receipt  <tf  the  ^oods, 
the  original  bill  of  lading  being  unaccounted  for,  is  not  admissible 
in  evidenoe  except  to  refresh  the  recollection  of  a  witness  otherwise 
competent  to  testify  concerning  the  shipment  or  merely  to  show 
that  a  receipt  for  the  goods  had  been  given  by  the  carrier,  but 
such  memorandum  is  not  competent  primary  evidence  of  its  con- 
tents, since  it  is  entirely  hearsi^  as  to  such  facts. 

Coca  Cola  BoUting  Co.  v.  IntematiwwX  FiUer  Co.,  421,  424  (3). 

VII.    Parol  Eyidencb. 

Sufficiency  of,  to  change  record,  see  Courts. 

13.  Lost  Deeds. — Color  of  Title. — ^The  contents  of  an  instrument 
describing  land  conveyed  or  given  to  a  claimant,  and  which  has 
been  lost  or  is  beyond  the  jurisdiction  of  the  court,  may  be  proved 
by  parol  for  the  purpose  of  diowing  color  of  title. 

^itf  et  al.  V.  CoiT,  80,  108  (21). 


INDEX.  731 

EVIDENCE-— Continued. 

14.  Unambigtums  Transcript  of  Record. — An  unambiguous  tran- 
script of  the  record  In  a  former  suit  cannot  be  affected  or  modified 
by  parol  evidence.  HiU  et  al.  v.  Carr,  80,  91  (2). 

EXCEPTIONS— 

See  Appeal;  New  Tbial. 

EXECUTION— 

Evidence, — SdLe  of  Land, — ^To  prove  title  by  a  sale  on  execution^ 
or  order  of  sale,  the  purchaser  must  show  a  valid  judgment,  an 
execution  or  an  order  of  sale,  and  deed. 

Vandalia  R,  Co.  v.  Topping,  657,  668  (7). 

EXECUTORS  AND  ADMINISTRATORS— 

See  Descent  and  Distribution;  Wills. 

An  order  to  reform  a  final  report  is  not  a  final  judgment,  see  Appeal  3. 

Time  for  perfection  of  appeal,  dismissal,  see  Appeal  26. 

EXEMPLARY  DAMAGES— 

In  ejectment,  when  recoverable,  see  Ejectment  3. 

FALSE  REPRESENTATIONS- 
SCO  Fraud. 

FEE  SIMPLE— 

See  Easements;  Wills. 

FELLOW  SERVANTS- 
SCO  Master  and  Servant;  Trial  20. 

FIDUCIARY  RELATIONS- 
SCO  Trusts. 
Duty  of  persons  acting  in,  see  Brokers. 

FINDINGS— 

See  Appeal  67-76;  Trial. 

Conclusiveness  of,  on  appeal,  see  Adverse  [(Possession  13,  15. 

See  Words  and  Phrases. 

FIRE  ESCAPES— 

For  hotels,  testing  of,  see  Master  and  Servant  24. 

FIRE  INSURANCE- 
SCO  Insurance. 

FIRES— 

Protection,  duties  of  water  company,  see  Waters  and  Water- 
courses 3-5. 

FORFEITURES— 

See  Insurance  12;  Mines  and  Minerals  3. 

FRANCmSES— 

See  Waters  and  Watbrcoubsbb  1. 
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FltAUI>— 


See  Brokxbs;  Conbfiract;  Contkactb;  Elbction  of  Rkmkdixs; 

MuNIdPAI*    GORPOKATIONB    12,    13;    PABTlfKBSHIP;    PlfADIKG    5; 


L  Action  — Right  of  Action, — ^The  mere  fact  of  frandnlent  or  inone- 
fill  ocmduet  in  a  completed  act  giYes  no  zic^t  of  actian  nnless  soSi 
conduct  lesoltB  in  injmy  to  the  complaining  party. 

AUmeier  v.  Adamt,  219,  252  (IQ). 

2.  Actionable  Fraud. — NeceuUy  of  Injury. — K  grievance  based  upon 
fraud,  whether  actual  or  constructive,  to  be  actionable  must  w<xic 
an  injury  in  some  iw^i^^mt  to  the  complainuig  party. 

WindU  V.  CUy  of  Vdparaiso,  342,  355  (14.) 

3b  ContraeU. — VaiUdiiy. — Wheie  a  person  designedly  or  knowingly 
causes  a  false  impression  to  be  entertained  oy  another,  and  oy 
reason  thereof  sucn  other  person  is  induced  to  enter  into  a  cfrntract 
to  his  detziment,  and  which  be  otherwUe  would  not  have  entered 
into,  sudb  contract  is  so  impressed  with  fraud  as  not  to  be  sanctioned 
by  tiie  courts  and  enforced  against  the  party  defrauded. 

Paxton-Bckman  Chem,  Co.  v.  MundeU^  45,  51  (4). 

4.  Constructive  Fraud. — What  Constitutes — Where  the  conduct  of  a 
party  results  in  grave  injury,  his  acts,  however  innocent,  may  be 
constructively  franduknt.  Alsmeier  v.  Adams^  219,  252  (11). 

5.  Construetise  Fraud. — Necessity  ef  Intention. — ^FVaud  may  exist, 
as  a  matter  of  law,  without  anv  intention  to  oonmiit  a  wrong  and 
is  Imown  as  constructive  fraud,  and  it  may  consist  of  any  Ineach 
of  duty,  which,  if  not  relieved  against,  would  operate  as  a  fraud. 

Windle  V.  City  of  Valparaiso,  342, 355  (13). 

6.  Bxpressions  of  Opinion. — ^While  mere  expressioDs  of  opinion 
concerning  the  value,  utility,  future  use  ana  the  like  of  property 
do  not  as  a  general  rule  constitute  actionable  fraud,  statements  by 
a  seller  that  experiments  had  been  made  with  stock  powders,  and 
that  it  had  been  asG^ained  that  they  would  prevent  hog  oh^era, 
were  statements  as  to  existing  facta  and  included  matters  with 
which  the  buyer  was  unacquainted,  and,  being  false  and  relied 
upon  by  the  buyer,  constituted  actionable  fraud. 

Paxton^Bckman  Chem.  Co.  v.  MvmdOL^  45,  52  (6). 

7.  Misrepresentations. — Expressions  of  Opinion. — Ae  a  general 
proposition,  a  representation  to  be  fnuidulent  in  law  must  be  made 
concerning  a  material  fact,  upon  which  the  party  to  whom  it  is 
made  has  a  right  to,  and  does,  rely  and  it  must  be  one  that  misleads 
him  to  his  inquiry;  but  mere  expression  of  opinion,  concerning  the 
value,  utility,  future  use  and  the  like  of  property,  do  not  in  law 
constitute  actionable  fraud,  though  they  be  false. 

Merchants  NaL  Bank  v.  Nees,  290,  303  (9). 

S.  Misrepresentations. — Liability. — ^Where  a  vendor  of  personal 
property  induces  one  who  relieB  on  his  statements  to  purchase 
personiu  property  by  knowinglv  making  false  and  fraudulent  repre- 
sentations as  to  the  quality  of.  the  goods  sold,  such  vendor  is  not 
relieved  from  liability  for  his  fraud  Dy  the  mere  fact  that  the  sale 
18  evidenced  by  a  contract  expressly  omitting  warranties. 

Martin  v.  Shoub,  586,  591  (4). 

9.  Misrepresentations  —  Professions  of  Knowledge^  —  Where  ^  a 
party  professing  to  have  knowledge  falsely  represents  a  thing 
to  eaost  and  makes  the  representation  for  the  purpose  of  procuring  an 
undue  advantage  over  a  person,  with  whom  he  is  contraotiiK  and 
who  is  without Imowledge  and  relies  thereon,  he  is  guilty  of  fiaud, 
although  it  may  not  appear  that  he  knew  his  Btatementa  were  f^bsL 

Merchants  Not.  Bank  v.  Nees,  290,  304  (10). 
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FRAUD— Continued. 

10.  MisrepreaerUcUions. — Verdict. — Evidence. — In  an  action  for  dam- 
aees  sustained  by  reason  of  a  vendor's  fraudulent  representations 
wnereby  a  vendee  was  induced  to  purchase  a  spavmed  stallion, 
the  eviaence  is  sufficient  to  sustain  a  verdict  for  the  plaintiff  where 
it  shows  that  the  vendor  knowingly  made  false  and  fraudulent 
representations  that  the  stallion  involved  was  soi^nd  in  every  way 
at  the  time  of  the  sale,  whereas  it  was,  in  fact  spavined  and  worth- 
less for  breeding  purposes,  and  that  the  vendee  was  induced  to  make 
the  purchase  by  reason  of  such  fraudulent  representations. 

Martin  v.  Shoub,  587,  692  (7). 

11.  Mierepreaentatums. — *^ Warrant,** — In  an  action  for  damages  for 
fraudulent  representations  inducing  the  purchase  of  a  spavined 
stallion,  the  cnaracter  and  the  nature  of  tne  language  used  by  the 
vendor  in  statements  as  to  the  soundness  of  the  horse  made  prior 
to  the  sale  showed  that  such  statements  were  misrepresentations 
and  were  not  intended  as  warranties;  and,  although  the  word  "war- 
rant" occurred  in  some  of  the  statements,  it  was  used  in  its  collo- 
quial sense,  meaning  to  assure  or  to  affirm  confidently. 

Martin  v.  Skoub,  586,  691  (3). 

12.  Remedies  of  Buyer. — Action  for  Breach  of  Warranty. — If  mis- 
representation, in  inducing  a  sale  of  personal  property,  is  accom- 
panied by  fraudulent  intent  to  deceive,  it  may  support  an  action 
tor  fraud,  although  an  action  in  tort  for  breach  of  warranty  would 
lie.  MaHin  v.  Shouby  586,  591  (5). 

13.  Remedies  of  Buyer. — Action  for  Breach  of  Warranty. — ^An  action 
for  ^ud  and  an  action  in  tort  for  breach  of  warranty,  based  on  the 
same  facts,  will  not  lie  at  the  same  time. 

Martin  v.  Shoub,  586,  592  (6). 

14.  Remedies. — Effect  of  Contract. — ^Where  one  has  been  induced  by 
fraud  to  enter  into  a  contract,  provisions  in  the  contract  that  all 
covenants,  warranties  and  agreements  are  embodied  therein  and 
that  no  other  agreement,  stipulation  or  warranty  will  be  recognized 
unless  approved  or  acceptea  in  writing,  do  not  limit  or  restrict  the 
party  denauded  to  the  contract  nor  prohibit  him  from  prosecuting 
an  action  for  the  damages  he  has  sustained  by  reason  thereof. 

Paxton-Eckman  Chem.  Co.  v.  MundeU,  45,  52  (5). 

FRAUDS,  STATUf  E  OF— 

1.  Application. — Parol  Gift  of  Lands. — ^A  parol  gift,  or  a  verbal 
contract  for  the  sale  of  land,  may  be  taken  out  of  the  operation  of 
the  statute  of  frauds  by  clear  and  definite  proof  of  the  contract  or 
gift,  followed  by  fidl  possession,  use,  and  control  of  the  land. 

Osterhaus  v.  Creviston,  382,  389  (2). 

2.  Guaranty. — Original  Promise. — ^Where  it  appeared  that  defendant 
contracted  to  pay  for  medical  services  to  her  son,  and  that  the  credit 
was  given  to  her  solely,  the  agreement  was  not  that  of  a  guarantor 
but  of  an  original  promisor,  and  was  not  void  under  the  statute  of 
frauds,  though  not  in  writing.  Johnson  v.  Janes,  4,  5,  (1). 

3.  Parol  Gifts. — Evidence. — ^While  a  parol  gift  of  land,  and  the  facts 
relied  on  to  take  the  case  out  of  the  statute  of  frauds,  must  be 
clearly  established  by  satisfactory  proof  yet  the  evidence  need  not 
be  of  any  particular  kind  or  class  and  the  ultimate  fact  of  gift  may 
be  inferred  from  facts  and  circimistances  proven  by  the  evidence, 
if  they  are  sufficient.  Osterhaus  v.  Creviston^  3^,  389  (3). 

GAS— 

See  Mikes  and  Minerals. 
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Pait^  of  lands,  statote  of  frauds,  apfdicatioii,  see  FaAUDs,  Statdtb  op 
1,3. 

Parol,  oi  lands,  enfoioement,  see  Specific  Performance 

Parol. — Action. — Sufficiency  of  Evidence  to  EstabUsk. — ^Where,  in  an 
action  to  establish  ownmhip  of  land  claimed  by  defendants  as  a 
parol  gift,  there  was  evidenoe  tending  to  show  that  the  donor  said 
ne  intended  to  buy  a  farm  for  the  defendants  and  after  he  bought 
stated  that  it  was  their  farm,  and  it  was  Indisputably  established 
that  they  took  possession  and  lived  thereon  continuously,  cleared 
the  land,  paid  the  taxes  and  made  permanent  improvements,  though 
there  was  some  controversy  as  to  who  paid  for  the  same,  the  evi- 
dence was  sufficient  to  establish  an  absolute  gift  to  defendants  and 
they  were  entitled  to  a  deed.         Oslerhaus  v.  Crevistony  382, 390  (5). 

GOOD  FAITH— 

See  Brokers;  Partnership  4. 

Of  defendant  in  ejectment  action,  effect,  see  EjEcmiENT  3. 

Presumption  of,  as  to  city  council,  see  Evidence  3. 

Of  lessee  of  oil  and  gas  lands,  see  Mines  and  Minerals  1. 

GUARANTY— 

Distinguished  from  original  promise,  soo  Frauds^  8TATUTa  of,  2. 

GUARDIAN  AND  WARD— 

Judgment  ordering  the  reform  of  guardian's  final  report  is  not  a  final 
judgment  from  which  an  appeal  will  lie,  see  Appeaij  3. 

HARMLESS  ERROR— 

See  Appeal  77-83;  Trial  7. 

HEALTH— 

See  Nuisance. 

HEIRS— 

See  Descent  and  DisTRiBnnoN;  Partition;  Wills. 

Rights  of  illegitimate  children  as,  marriage  of  parents,  see  Bastards. 

highways- 
See  Municipal  Corporations. 

HUSBAND  AND  WIFE— 

See  Divorce;  Statutes;  Wills. 

1.  AcquisUion  of  Title  by  Wife. — Adverse  Possession. — ^A  woman  is 
not  precluded  from  taking  and  holdin|:  the  exclusive  possession  of 
land  by  the  mere  fact  that  she  is  married,  though  her  marital  rela- 
tion is  proper  to  be  considered  along  with  other  evidenoe  bearing^ 
on  the  question  of  possession  in  her. 

Hitt  et  al.  v.  Carr,  80,  124  (33). 

2.  HudxmtTs  Debts. — LdabUity. — ^Neither  the  wife  nor  her  property 
•  are  liable  for  the  debt  of  the  husband  incurred  before  her  decease, 

and  she  is  under  no  obligation  to  make  provision  that  such  debt 
be  paid  out  of  her  estate. 

Studebaker  Bros.  Mfg.  Co.  v.  DeMoss,  635,  639  (1). 
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IDEM  SONANS— 

m 

See  Names. 

ILLEGITIMATE  CHILDREN— 

Marriage  of  parents,  capaoity  to  inherit,  see  Bastabds. 

INDEPENDENT  CONTRACTORS— 

See  Master  and  Servant. 

INHERITANCE— 

Canons  of,  not  contravened  by  judgment  of  a  justice  of  the  peace, 
see  Bastards. 

Determinable  or  qualified  fee  is  an  estate  of,  see  Estates  1,  2. 

INJUNCTION— 

See  Nuisance. 

Appellate  court  can  not  be  deprived  of  jurisdiction  in  suit  for,  by 
tne  commission  of  the  wrongful  act  pending  appeal,  see  Appeal  1. 

Where  wrongful  act  has  ceased  pending  appeal,  moot  question,  see 
Appeal  58. 

By  taxpayer  to  restrain  illegal  acts  of  officers,  see  Municipal  Cor- 
porations 37. 

Inefficient  Injunction. — Granting. — ^Where  the  order  of  the  court  could 
not  correct  the  mischief  complained  of,  an  injunction  will  not  be 
granted. 

Terre  Haute  Paver  Co.  v.  Terre  Haute  Water  Works,  263,  271  (3). 

INSPECTION— 

Of  mines,  regulations,  see  Master  and  Servant. 

INSTRUCTIONS— 

See  Trial. 

For  review  of  rulings  as  to,  see  Appeal. 

INSURANCE- 
SCO  Contracts. 

1.  Action  by  Assured. — Repudiaiion  of  Contract  by  Insurer. — ^Where 
an  insurer  repudiates  its  contract,  refuses  to  accept  premiums 
thereon  and  denies  liability,  the  assured  cannot  treat  nis  policy 
as  in  force  and  effect  and  still  preserve  his  right  to  sue  for  damages 
for  its  breach. 

Indiana  Life  Endowment  Co.  v.  Camithan,  567,  579  (7). 

2.  Anticipatory  Breach. — Suffi^nency  of  Evidence. — In  an  action  for 
damages  predicated  on  an  insurer  s  alleged  repudiation  of  its 
policv  of  insurance  contracting  to  pay  a  death  and  a  total  disability 
Denent,  the  evidence  is  insufficient  to  show  the  insurer's  repudia- 
tion of  the  contract  where  there  is  an  admission  by  the  assured 
that  the  defendant  insurance  company  did  not  controvert  its 
liability  under  its  policy  for  permanent  disability  existing  at  the 
time  it  refused  to  accept  further  premiums. 

Indiana  Life  Endowment  Co.  v.  Camithan,  567,  580  (8). 

3.  Anticipatory  Breach. — A<Uions. — Damages. — ^Where  an  insurer 
repudiates  its  contract  and  denies  lii^bilily  thereunder  and  refuses 
to  receive  premiums,  the  assured  majr  elect  either  to  consider  the 
policy  at  an  end  and  recover  the  eauitable  and  just  value  thereof, 
or  he  may  institute  proceedings  to  nave  the  policy  adjudged  to  be 
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in  force  in  which  case  the  question  of  forfeiture  may  be  determined, 
or  he  may  tender  the  premiums  and,  if  acceptance  is  r^sed,  wait 
until  the  policy  becomes  payable  and  then  test  the  forfeiture  in 
a  proper  action  on  the  policy. 

Indiana  Life  Endowment  Co,  v.  Camithan,  567,  579  (6). 

4.  Entire  or  Severable  Contract. — A  mutual  life  and  disability  policy 
of  insurance,  providing  both  a  death  and  a  total  disability  benefit, 
is  not  a  severable  contract  where  one  premiimi  is  the  consideration 
for  both  liabilities. 

Indiana  Life  Endowment  Co.  v.  Camilhan^  567,  581  (9). 

5.  I%Buance  of  Rider, — Waiver. — ^Where,  in  an  action  to  recover  on 
policies  of  msurance,  the  ievidence  showed  that  the  defendant 
company,  with  both  actual  and  constructive  notice  that  the  assured 
although  prohibited  by  the  policies,  used  gasoline  on  his  premises, 
placed  riders  on  such  policies  by  which  the  insurance  originally 
written  was  redistributed  and  new  property  included,  such  riders 
constituted  a  new  policy  of  insurance  within  the  rule  that  where 
an  insurer  issues  a  policy  of  insurance  with  knowledge  of  the  viola- 
tion of  a  prohibitive  condition  contained  therein,  the  same  is 
waived. 

The  Glohet  etc.,  Ins.  Co,  v.  Indiana  Reduction  Co.,  528,  541  (6). 

6.  Knowledge  of  Company, — Waiver. — Iseuance  of  Policy. — Existing 
Breach. — Where  an  insurance  company  at  the  time  it  issues  a 
policy  of  insurance,  has  actual  or  constructive  knowled^  of  the 
use  of  gasoline  on  the  assured 's  premises,  which  is  prohibited  by 
the  policy,  the  company,  bv  issuing  the  policy  with  such  knowledge, 
thereby  waives  the  prohibitive  condition  therein,  and  it  cannot 
afterwards  avail  itself  of  such  condition  in  its  policy  in  defense  of 
an  action  to  recover  thereon. 

The  Globe,  etc..  Ins,  Co.  v.  Indiana  Reduction  Co,,  528,  540  (5). 

7.  Knowledge  of  Insurer.  — Action, — ^Where,  in  an  action  to  recover 
on  insurance  policies,  the  defendant  interposed  the  defense  that 
the  policies  were  void  because  the  assiued  violated  a  provision 
contained  in  the  policies  forbidding  the  use  of  gasoline  on  his 
premises,  there  was  sufficient  evidence  to  sustain  the  finding  of 
the  trial  court  for  the  plaintiff  where  it  was  shown  that  the  insurer 
had  knowledge,  both  actual  and  constructive,  of  the  use  of  gasoline 
by  the  assured  in  his  plant,  both  before  and  at  the  time  riders 
redistributing  the  original  insurance  and  including  new  property 
we're  attached  to  the  policies  sued  on,  the  prohibitive  clause  as 
to  the  use  of  gasoline  being,  therefore,  waived. 

The  dobe,  etc..  Ins,  Co,  v.  Indiana  Reduction  Co.,  528,  543  (8). 

8.  Knowledge  of  Broker, — The  knowledge  of  an  insurance  broker 
relating:  to  the  risk,  obtained  while  acting  in  the  scope  of  his 
authonty  as  agent  of  the  insurance  company,  is  binding  on  the 
company,  though  not  communicated  to  it. 

The  Globe,  etc.,  Ins,  Co,  v.  Indiana  Reduction  Co.,  528,  539  (4). 

9.  Knowledge  of  General  Agent. — ^The  knowledge  of  the  general 
agent  of  an  insurance  company  of  facts  material  to  the  risk,  such 
as  the  assured's  use  of  gasoline  contrary  to  the  provisions  of  the 
policy,  will  be  imputed  to  the  company. 

The  Globe,  etc.,  Ins.  Co.  v.  Indiana  Reduction  Co.,  528,  538  (3). 

10.  Usage  of  Business  Insured, — Presumption. — ^An  insurance 
I  company  is  charged  with  the  duty  of  informing  itself  as  to  the  usages 
j  of  the  particular  business  insured,  and  it  will  be  presumed  that  the 
!                              company  has  such  knowledge. 

The  Globe,  etc.,  Ins,  Co.  v.  Indiana  Reduction  Co.,  528,542  (7). 
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Perfection  of  Appeal. — Time. — Statute. — Where  appellants  filed  their 
transcript  on  appeal  on  the  sixty-first  day  after  the  filing  of  the 
appeal  bond,  the  preceding  day  being  Sunday,  it  was  filed  in 
tune,  since  §1350  Bums  1914,  §1280  R.  S.  1881,  concerning  the 
computation  of  time  in  such  cases,  provides  that  if  the  last  day 
falls  on  Sunday  it  shall  be  excluded. 

Crouck  V.  Shantz,  476,  478  (1). 

TITLE— 

See  Wills. 

Color  of,  what  constitutes,  see  Adverse  Possession  2-11. 

Claim  of,  what  constitutes,  see  Adverse  Possession  3,  4. 

TRANSCMPTS— 

See  Appeal;  Evidence;  Judoment  2;  Time. 


TMAL. 


I.  '  Reception  of  Eyidbnce,  1-3. 
II.     Taking  Oabe  From  Jury,  4. 

III.  Inbtructions,  5-9. 

IV.  Dblibbbations  of  Jurt,  10. 


V.     Verdict, 

(a)     General.,  11-15. 
(b).     Special.  16-21. 
VI.     Trial  bt  Court,  22,  23. 


For  review  of  rulings  at,  see  Appeal. 

I.     Reception  of  Evidence. 

1.  Admiasibility. — Evidence  Not  Competent  as  to  all  Parties. — There 
is  no  reversible  error  in  excludinje;  evidence  offered  jointly  in  behalf 
of  several  parties,  where  it  is  incompetent  as  to  some  of  them, 
nor  in  adnutting  it,  if  competent  as  to  some,  but  in  the  latter  case 
its  application  and  effect  must  be  limited  by  the  trial  court,  and 
failure  to  do  so  on  request  of  one  against  whom  it  is  not  competent 
would  be  reversible  error.  Hitt  et  al.  v.  Carr,  80,  94  (7). 

2.  Admissibility. — Evidence  Not  Competent  as  to  all  Parlies. — ^Where 
evidence  as  to  transactions  between  plaintiff  and  the  donor  of  land 
to  which  plaintiff  sought  to  have  title  quieted  was  otherwise  ad- 
missible, plaintiff  was  not  incompetent  to  testify  under  §522  Bums 
1914,  §499  R.  S.  1881,  by  reason  of  the  mere  fact  that  one  of  the 
defendants  claimed  an  undivided  interest  by  inheritance,  since,  if 
the  testimony  of  plaintiff  was  incompetent  as  to  such  defendant, 
it  would  have  been  the  duty  of  the  court  to  admit  it  and  limit  its 
application  by  instructions  to  the  jury. 

Hilt  et  al.  v.  Carr,  80,  121  (28). 

3.  Admissibility. — Evidence  Not  Competent  as  to  cUl  Parties. — ^Whero 
evidence  is  competent  in  behalf  of  some,  and  incompetent  as  to 
other,  joint  parties,  it  should  be  offered  in  behalf  of  those  in  whose 
favor  it  is  competent,  and  when  so  offered  should  be  received  and 

'   considered  so  far  as  competent.         Hitt  et  al.  v.  Carr,  80,  94  (8). 

II.    Taking  Case  from  Jury. 
See  Ejectment  1. 

4.  Peremptory  Instruction. — The  right  to  direct  a  verdict  for  de- 
fendant can  only  be  upheld  where  the  eivdence  is  clearly  insufficient 
to  establish  one  or  more  facts  essential  to  plaintiff's  cause  of  action. 

Aidt  V.  Clark,  55,  50  (2). 
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III.    Inbtbuctions. 

In  ejectment  proceedings  against  a  railroad  company,  an  instnietion 
that  neither  party  could  recover,  without  estaolismng  a  fee-simple 
title,  was  erroneous,  the  company  alleging  rights  to  only  a  right 
of  way.  Vandalia  R.  Co.  v.  Topping,  657,  665  (5). 

5.  Action  for  Injuries. — ^An  instruction  as  to  what  might  be  con- 
sidered in  determining  whether  plaintiff's  decedent  was  guilty  of 
any  "material"  negligence  in  attempting  to  cross  a  railroad  bndg^e 
under  the  circumstances  disclosed  by  the  evidence  is  not  erroneous 
on  the  ground  that  the  word  "matenal"  left  to  the  jury  the  question 
as  to  what  degree,  quality  or  extent  of  negligence  they  would  regard 
as  material. 

Terre  HaiUe,  ete..  Traction  Co,  v.  Hunter,  399.  419  (12). 

6.  Conformity  to  Evidence, — Instructions  are  erroneous  which  author- 
ize a  recovery  on  theories  not  supported  by  the  evidence. 

New  York,  etc.,  R.  Co.  v.  Alien,  391,  396  (6). 

7.  Harmless  Error. — Inapt  Words. — Cure  by  Other  Instmctions. — 
Wnile  the  use  of  the  word  "pecuniary"  in  connection  with  the 
words  "loss"  and  "compensation"  in  an  instruction  on  damages  in 
a  Dersonal  injury  case  is  inapt  and  subject  to  criticism,  yet  the  giving: 
of  the  instruction  so  wordea,  in  connection  with  another  instruction 
accurately  stating  the  elements  of  damage  to  be  considered 
without  referring  to  pecuniary  loss,  is  not  reversible  error,  since 
viewing  the  instructions  together,  the  jury  could  not  have  been 
misled  as  to  the  elements  of  damage  by  the  use  of  the  word  pecun- 
iary in  the  instruction  complained  of.     Pence  v.  Pence,  679, 683  (2). 

8.  How  Construed. — In  determining  whether  there  was  error  in  the 
giving  or  refusing  to  give  instructions,  the  instructions  given  must 
be  considered  as  a  whole. 

Merchants  Nat.  Bank  v.  Nees,  290,  296  (3). 

9.  Repetition. — It  is  proper  for  the  trial  court  to  refuse  to  give 
tendered  instructions  when,  to  the  extent  that  they  are  correct 
and  applicable  to  the  issues,  they  are  included  in  substance  in  those 
given.  Deep  Vein  Coal  Co.  v.  Rainey,  608,  625  (10). 

IV.    Deuberations  of  Jury. 

10.  Consideration  of  Interrogatories. — The  jury  may  properly  con- 
sider the  interrQ«:atories  either  before  or  after  the  general  verdict 
has  been  agreea  on,  or  during  the  deliberations  respecting  the 
same,  as  the  jury  itself  may  determine. 

Deep  Vein  Coal  Co.  v.  Rainey,  608, 628  (13). 

V.     Verdict. 
(A)     General  Verdict. 

11.  Answer  to  Interrogatories. — It  is  the  duty  of  the  court  to  reconcfle 
the  answers  to  special  interrogatories  with  the  general  verdict  if 
possible,  and  the  court  shoulof  consider  all  of  the  interrogatories 
and  answers  together,  in  connection  with  any  and  all  facts  favorable 
to  the  general  verdict  that  might  have  been  legally  proven  under 
the  issues,  and  if,  when  so  considered,  there  is  a  reasonable  possi- 
bility of  reconciliation  between  such  answers  and  the  general  ver- 
dict, the  latter  must  stand. 

Lake  Erie,  etc.,  R.  Co.  v.  McConkey,  447, 453  (5). 

12.  ^ect. — A  general  verdict  is  a  finding  for  the  party  in  whose 
favor  it  is  rendered  on  all  the  material  issues  involved  in  the  action. 

Harker  v.  Gruhl,  177,  180  (2). 
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13.  Effect  of, — ^Where,  in  an  action  for  damages,  the  issue  was  pre- 
sented by  the  filing  of  an  affirmative  answer  to  which  there  was  a 
reply  of  general  denial,  the  general  verdict  for  the  plaintiff  is  a 
findmg  in  favor  of  the  averments  of  the  complaint  and  against  those 
of  the  affirmative  answer  that  are  in  conflict  with  the  former. 

Lake  Erie,  etc.,  R,  Co.  v.  McConkey,  447,  452  (4). 

14.  Control  by  Special  Verdicts. — The  answers  to  interrogatories 
control  the  general  verdict  onlv  when  the  conflict  upon  the  face 
of  the  record  is  such  as  to  be  beyond  the  possibility  of  being  re- 
moved by  any, evidence  admissible  under  the  issues  in  the  cause. 

Barker  v.  Gruhl,  177,  180  (3). 

15.  Issues. — In  an  action  against  an  interurban  railroad  for  the 
death  of  a  passenger  Idlled  while  attempting  to  walk  back  along 
the  tracks  to  his  destination  i>ast  which  he  had  been  negligently 
carried,  where  the  jury  answered  negatively  an  interrogatory  as  to 
whether  the  motorman  did  all  within  his  power  to  prevent  the 
accident  after  discovering  decedent  on  the  tracks,  the  general 

•  verdict  for  the  plaintiff  could  stand  as  resting  on  a  paragraph  of 
complaint  based  on  the  theory  of  last  clear  chimce. 

Terre  Haute,  etc..  Traction  Co.  v.  Hunter,   399,  419  (10). 

(B)    Special  Verdicts. 

16.  Answers  to  Interrogatories. — Motion  for  JudqmerU. — Matters 
Considered. — In  determining  the  correctness  of  the  ruling  on  a 
motion  for  judgment  on  the  answers  to  interrogatories  the  court 
looks  alone  to  such  answers,  the  pleadings  and  the  general  verdict, 
every  presumption  being  in  favor  of  the  general  verdict,  and  the 
answer  to  the  interrogatories  will  prevail  over  it  only  when  the 
conflict  between  the  two  is  such  tnat  no  evidence  possible  under 
the  issues  could  reconcile  them;  and,  where  the  answers  relied  on 
are  contradictory  and  inconsistent,  they  will  not  control  the  general 
verdict.  Williams  v.  Lowe,  357,  361  (5). 

17.  Answers  to  Interrogatories. — Conflict. — In  an  action  to  collect 
money  on  a  check  dishonored  because  of  the  insolvency  of  the  bank 
upon  which  it  was  drawn,  the  answers  of  the  Jury  to  the  special 
interrogatories  relied  on  to  overturn  the  general  verdict  disclosed, 
substantially,  that  the  defendant,  as  attorney  for  the  plaintiff, 
collected  a  sum  of  money  due  plaintiff;  that  he  deposited  the 
money  in  the  bank  in  his  own  name;  and  that  he  received  nothing 
in  consideration  of  the  execution  of  the  check  sued  upon,  which 
was  given  to  plaintiff  in  payment  of  the  money  collected  by  de- 
fendant. Held,  that,  as  the  answers  are  in  legal  effect  contra- 
dictory and  inconsistent,  the  general  verdict  should  prevail. 

Williams  v.  Lowe,  357,  363  (6). 

18.  Form  of  Interrogatories. — Conclusion. — In  an  action  against  a 
carrier  for  injury  caused  by  plaintiff  being  struck  by  a  freight 
truck,  and  an  interrogatory  requiring  the  jury  to  answer  as  to 
whether  the  act  of  another  i>erson  in  chmbing  upon  a  truck,  causing 
it  to  fall  against  the  plaintiff  "was  the  immediate  and  proximate 
cause  of  the  plaintiff's  injury*'  was  improper,  since  it  calls  for  an 
answer  involving  the  legal  definition  of  the  term  "proximate 
cause",  and  hence  calls  for  a  conclusion. 

Lake  Erie,  etc.,  R.  Co.  v.  McConkey,  447, 466  (8). 

19.  Motion  for  Judgrnent  on  Interrogatories. — Answers  in  Conflict. — 
There  is  no  error  in  overruling  a  motion  for  judgment  on  the 
answers  to  special  interrogatories  where  such  answers  are  con- 
flicting and  inconsistent.  Williams  v.  Lov>e,  357,  364  (8). 
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35.  Review. — Judgment. — ^An  assignment  of  error  that  the  trial 
court  erred  in  rendering  judgment  for  or  against  a  party  presents 
no  question  for  review.  ShtUl  v.  DurUen^  602,  605  (3). 

36.  Review, — Memoranda  qf  Demurrer. — ^No  question  is  presented 
for  review  by  an  assignment  of  error  predicated  on  the  action  of 
the  trial  court  in  overruling  appellant  s  demurrers  where  there  is 
a  failure  to  set  forth  in  the  briefs  the  memoranda  filed  with  the 
demurrers.  McGee  v.  Stockton,   555,  556  (1). 

37.  Review. — Requisites. — The  assigmnentof  error,  to  be  sufficient  as 
to  any  particular  error  attempted  to  be  presented  for  review,  must 
present  to  the  appellate  tribunal  the  precise  question  whicli  was 
presented  to  the  lower  court  for  its  decision. 

Hdms  V.  Cook,  629,  631  (1). 

38.  Review. — Specification  of  Errors. — ^Where  appellant's  first  and 
seoond  assigned  errors  set  forth  that  the  trial  court  erred  in  sus- 
taining appellee's  demurrers  to  the  first  and  second  paragraphs  of 
answer  to  appellee's  complaint"  no  question  is  presented  the 
appellate  court  for  review  oy  such  assigned  errors,  because  the 
record  does  not  disclose  any  ruling  to  which  such  assignments 
are  applicable,  since  the  first  paragraph  of  answer  was  addressed 
to  the  first  paragraph  of  complaint  and  the  second  paragraph  of 
answer  was  addressed  to  the  second  paragraph  of  complaint. 

WiUiamji  v.  Lowe,  357,  360  (1). 

IX.    Bbiefs. 

39.  AppeUee*8  Failure  to  File. — Where  the  appellee  fails  to  file  briefs 
the  Supreme  and  Appellate  Courts,  may  in  tJieir  discretion,  deem 
such  failure  as  a  confession  of  the  errors  assigned  by  appellant. 

Keeley  v.  Bradford,  683,  681  (1). 

40.  Appellee's  Failure  to  File. — When  Confession  of  Error. — The  ap- 
pellee's failure  to  file  briefs  will  not  be  deemed  a  confession  of  error 
when  no  error  is,  in  fact,  presented  by  appellants'  briefs. 

Keeley  v.  Bradford,  683,  685  (3). 

41.  Assignment  of  Errors. — Waiver  of  Errors. — Such  of  the  assigned 
errors  as  are  not  presented  by  the  appellant's  brief  will  be  deemed 
to  have  been  waived. 

Lake  Erie,  etc.,  R.  Co,  v.  McConkey,  447,  449  (1). 

42.  Grounds  of  Review. — Ruling  on  Motion  for  New  Trial. — Where 
the  only  reference  to  the  ruling  on  the  motion  for  a  new  trial  in 
appellant's  points  and  authorities  is  a  statement  that  ** there  were 
ruungs  on  certain  instructions  referred  to  in  the  new  trial  as  to  the 
time  when  a  sale  in  the  case  was  e£fected  and  imder  that  head  the 
following  authorities  are  cited,"  followed  by  a  statement  of  two 
separate  propositions  of  law  and  citation  of  authorities  in  support 
thereof,  presents  no  question  on  the  ruling  on  such  motion. 

Nave  V.  PoweU,  274,  277  (2). 

43.  Insufficiency. — Dismissal. — ^Where  appellant's  briefs  do  not  set 
out  enough  of  the  record  to  present  the  questions  relied  on  for 
reversal  they  fail  to  comply  with  Rule  22,  cl.  5,  of  the  Supreme 
and  Appellate  Courts,  and  the  appeal  will  be  dismissed. ' 

Keeley  v.  Bradford,  683,  685  (4). 

44.  Insufficiency. — Appellant's  brief,  containing  no  statement  of  the 
errors  assigned  or  relied  on  for  reversal,  no  statement  of  the  record 
showing  any  error  or  exception  relied  on,  and  no  statement  of  the 
issues  or  decision,  wholly  failed  to  comply  with  Rule  22,  and  no 
question  was  presented  thereby.  Joseph  v.  Horodesky^  1. 
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46.  PresentcUion  of  Error, — Revie^, — ^Where  the  "Points  and  Author- 
ities" in  appellant's  brief  present  no  question  of  conflict  between 
the  answers  to  special  interrogatories  and  the  p:eneral  verdict  nor 
any  question  as  to  error  in  overruling:  the  motion  for  a  new  trial, 
except  the  giving  and  refusal  of  certain  instructions,  the  court  will 
consider  no  other  which  might  arise  under  the  overruling  of  the 
motion.  Terre  HauUy  elc,t  Traction  Co.  v.  Hunter,  399, 419  (11). 

46.  Questions  Presented. — ^Where  appellant's  brief  fails  to  comply 
with  Ride  22,  clause  5,  of  the  Supreme  and  Appellate  Courts  re- 
quiring "a  concise  statement  of  so  much  of  the  record  as  presents 
every  error  and  exception  relied  on,"  but  does  set  out  the  motion 
for  a  new  trial,  containing  the  grounds  assigned  therefor,  and  under 
the  "Points  and  Authorities  the  brief  states  several  abstract 
propositions  of  law  without  attempting  to  apply  them,  as  the  rule 
of  the  court  provides,  to  an^  particular  ruling  of  the  trial  court, 
except  to  state  that  the  decision  of  the  court  is  not  sustained  by 
sufficient  evidence,  the  sufficiency  of  the  evidence  is  the  oni^  ques- 
tion presented  for  consideration. 

Robinson  v.  Homer ,  456,  468  (1). 

47.  Reference  to  Assignment  of  Error. — SpedficcUion. — ^Where  appel- 
lant, m  his  brief,  fails  to  make  specific  reference  to  anv  assigned 
error  and  makes  no  attempt  to  apply  his  propositions  of  law  to  any 
assigned  error,  except  in  one  instance,  the  other  assigned  errors 
are  waived.  Nave  v.  Powell,  274,  277  (1). 

4&  Requisites  in  General. — The  brief  must  indicate  such  of  the 
assigned  errors  as  are  relied  on  for  reversal  as  provided  in  Ride 
22,  cl.  4,  of  the  Supreme  and  Appellate  Courts,  and  should  contain 
enough  of  the  record  and  references  thereto  to  present  the  ruling 
upon  which  each  respective  error  relied  on  for  reversal  is  predicated, 
and,  where  several  errors  are  relied  on,  the  reouirement  of  the  rules 
of  the  court  is  not  met  by  a  statement  in  appellant's  brief  of  general 
propositions  of  law  and  a  citation  of  authorities  thereunder  unless 
such  brief  indicates  the  error  to  which  appellant  seeks  to  apply  his 
proposition  of  law  and  authorities. 

Kaiser  v.  Wittekindt,  171,  174  (3). 

49.  Review. — Specification  of  Errors. — Where  appellant's  brief,  in  its 
points  and  authorities,  states  several  propositions  of  law,  none 
of  which  are  applied  to  any  particular  ruling  of  the  trial  court  or  to 
any  assigned  error,  there  is  a  failure  to  comply  with  the  rules  of  the 
Supreme  and  Appellate  Courts  and  no  question  is  presented  on 
appecd  Warner  v.  Reed,  544,  547  (1). 

50.  Review. — Spediications  of  Error. — The  court  is  warranted  in 
refusing  to  consider  instructions  where  the  criticism  to  the  giving 
or  refusing  to  give  such  instructions  is  very  general  and  by  abstract 
propositions  of  law.   Merchants  Nat.  Bank  v.  Nees,  290,  296  (2). 

51.  Specification  of  Errors. — ^Under  a  rule  of  court  that  the  appel- 
lant s  brief  shall  contain  a  concise  statement  of  so  much  of  the 
record  as  fully  presents  every  exception  and  error  relied  upon, 
failure  to  set  out  a  motion  for  change  of  venue  tom  the  judge, 
the  demurrer  and  memorandum,  and  a  motion  for  a  new  trial, 
or  the  substance  of  either,  will  amount  to  a  waiver,  on  appeal, 
of  such  assignments  of  error.  Graves  v.  KeUy,  164,  166  (1). 

52.  Specifications  of  Error. — ^Wbere  appellant's  brief,  in  its  points 
and  authorities,  fails  to  direct  any  proposition  to  the  overruling 
of  the  motion  in  arrest  of  judgment  and  the  same  is  not  otherwise 
discussed,  no  question  as  to  the  alleged  error  is  presented  to  the 
court  for  its  consideration. 

Merchants  Nat.  Bank  v.  Nees,  290,  297  (4). 
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53.  Waiver  of  Assigned  Errors. — Such  assigned  errors  as  aie  not 
mentioned  or  referred  to  in  the  points  and  authorities  in  api>el- 
lant's  brief  are  waived. 

The  QUhe,  etc.,  Ins.  Co.  v.  Indiana  Reduction  Co.,  528,  531  (1). 

X.    Dismissal. 

54.  By  Court  on  Own  Motion. — The  appellate  court  will  dismiss  a 
cause  on  its  own  motion  where  the  parties  necessary  to  a  complete 
determination  of  the  action  are  not  brought  into  court. 

Gladieux  v.  Johns,  338,  342  (3). 

65.  Notice  of  Appeal. — Effect  o/  Failure  to  Give. — ^Under  Rule  36  of 
the  Supreme  and  Appellate  Courts,  a  vacation  appeal  will  be  dis- 
missed when  the  cause  has  been  on  the  docket  for  ninety  days  or 
more  without  an  appearance  bv  the  appellee  where  there  has  been 
no  effort  to  perfect  the  api>eai  nor  any  steps  taken  to  bring  the 
appellee  into  court  further  than  to  serve  him  with  an  invalid  and 
ineffectual  notice  of  appeal.  Walker  v.  Johnson,  550,  554  (3). 

XI.    HsASiNa  AND  Rbhbabing. 

56.  Scope. — Where  appellant's  brief  in  the  original  appeal  did  not 
contend  that  an  answer  held  not  good  as  a  plea  of  fraud  was 
sufficient  as  an  answer  of  failure  of  consideration,  such  question 
can  not  be  presented  for  the  first  time  in  the  petition  for  a  rehearing. 

Merchants  Nat.  Bank  v.  Nees,  290,  310  (18). 

XII.    Review. 
(A)    Scope  and  Extent. 

57.  Evidence. — On  appeal,  the  error  ur^ed  by  appellant  being  the 
action  of  the  trial  court  in  giving  an  mstruction  which  took  the 
question  of  contributory  negligence  away  from  the  jury,  the  court 
can  consider  onl^r  the  evidence  that  tends  to  show  contributory 
negligence,  as  it  is  never  the  province  of  the  court  to  weigh  con- 
flicting evidence.  City  of  Indianapolis  v.  Pdl,  191,  194  (1). 

58.  Moot  Question. — ^Where  an  injunction  was  sought,  but  pending: 
an  appeal  from  a  judgment  for  defendant  the  acts  conplained  of 
had  ceased,  the  question  of  whether  the  injunction  should  be  grant- 
ed became  a  moot  question,  not  to  be  further  considered. 

Miller  v.  Gates,  37,  41  (2). 

59.  Motion  for  Judgment  on  Interrogatories. — ^Where,  on  appeal,  the 
error  relied  on  for  reversal  is  the  failure  of  the  trial  court  to  render 
judgnaent  on  the  answers  to  interrogatories,  the  sooi>e  of  the  re- 
view is  limited  to  the  complaint,  answer,  the  general  verdict,  and 
the  interrogatories  ana  the  answers  thereto. 

Barker  v.  Gruhl,  177,  180  (1). 

60.  Peremptory  Instruction. — Reasons  for  Giving. — ^Where  the  giving 
of  a  peremptory  instruction  was  proper,  the  reasons  of  the  court 
for  its  giving,  set  forth  therein,  were  immaterial  and  old  not 
affect  it.  AuU  v.  Clark,  55,  64  (8). 

61.  Rulings  on  Evidence.^-Objections. — On  the  overruling  of  an 
objection  to  evidence  b^  the  trial  court,  only  the  grounds  of  objec- 
tion presented  to  the  trial  court  will  be  considered  on  appeal;  but 
if  the  objection  is  sustained  or  the  evidence  excluded,  tne  ruling 
will  be  sustained  on  appeal  unless  the  appellant  shows  it  was 
wrong  on  any  theory,  and  the  appellee  may  avail  himself  of  any 
valid  objection  to  the  testimony  as  offered. 

HUt  et  al.  V.  Carr,  80,  93  (6). 
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(B)    Pbbbumptionb. 

As  to  authority  of  attorney  to  file  brief,  see  Attornbt  and  Clibnt. 

62.  Burden  of  Showing  Error. — On  appeal  the  burden  is  on  the  ap- 
pealinfiT  party  to  present  to  the  court  the  errors  relied  upon  for 
reversal.  KaUer  v.  WiUeHndt,  171, 174  (1). 

63.  Burden  of  Skowina  Error, — The  appellate  tribunal  will  presume 
that  tiie  judfi^ent  of  the  trial  court  is  correct,  and  on  appeal  the 
burden  is  on  the  appellant  to  properly  present  error  -vanoh  will 
entitle  him  to  a  reversal.  Kedey  v.  Bradford,  683,  684  (2). 

64.  Evidence. — Sufficiency. — ^The  court,  on  appeal,  is  bound  to  view 
the  evidence  in  the  light  most  favorable  to  the  party  successful 
below  in  conuderini:  the  question  of  the  sufficiency  of  tiie  evidence 
to  sustain  the  verdict.  Smtik  v.  FiscuSf  156,  161  (4). 

65.  Motion  for  Judgment  on  Interrogatories. — Oeneral  Verdict.— In 
determining  whether  error  was  committed  in  overruling  the  motion 
for  judj^ent  on  the  answers  to  interrogatories,  the  court  will 
assume  m  favor  of  the  general  verdict  that  every  supposable  fact 
legaUy  admissible  under  the  issues  was  proven  in  support  of  such 
verdict.  Lake  Erie,  etc.,  R.  Co.  v.  MeConkey,  447,  450  (3). 

66.  Verdict.— 'Evidence, — Sufficiency. — In  determining,  on  appeal, 
the  sufficiency  of  the  evidence  to  support  a  general  verdict  for  the 

glaintiff,  the  court  must  look  to  the  evidence  most  favorable  to 
im.  Indiana  Life  Endowment  Co.  v.  Camithan,  567, 576  (3). 

(C)    QuzsTioNB  OF  Fact,  VaRDicrs  and  Findinqs. 

67.  Conflicting  Evidence. — It  is  not  the  province  of  the  court  to 
weigh  confficting  evidence.  Koehler  v.  Holier,  8,  14  (4). 

68.  Conflicting  Evidence. — ^Where  the  jury's  verdict  is  supported  by 
some  evidence  on  every  material  fact  involved,  the  appellate 
tribunal  will  not  weigh  conflicting  testimony. 

Pence  v.  Pence,  679,  682  (1). 

69.  Conflicting  Evidence.— -While  f698  Bums  1914,  Acts  1903  p.  341 
requires  the  Supreme  and  Appellate  Courts  to  consider  and  weigh 
the  evidence,  if  required  bv  the  assignment  of  errors,  yet,  where 
the  evidence  is  in  part  oral  and  there  is  a  conflict  therein,  it  will 
not  be  weighed  by  the  reviewing  court. 

Robinson  v.  Homer,  456,  459  (2). 

70.  Evidence. — Sufficiency. — ^Where  there  was  some  evidence  to  sup- 
port the  verdict,  it  could  not  be  disturbed  on  the  ground  of  in- 
sufficient evidence,  although  the  evidence  was  conflicting  in  some 
respects.  Indiana  Quarries  Co.  v.   Smallwood,  33,  36   (4). 

71.  Partition  by  Parol. — Conflict  of  Evidence. — Where  there  is  a  con- 
flict in  the  oral  evidence  as  to  the  effect  and  extent  of  a  parol'agree- 
ment  for  partition  the  decision  of  the  trial  court  upon  such  question 
is  final,  and  it  is  not  reviewable  upon  appeal. 

Murray  v.  Murray,  132,  142  (1). 

72.  Sufficiency  of  Evidence. — ^Where  appellants,  who  were  plaintiffs 
below,  seek  a  reversal  of  a  decision  of  the  trial  court  on  the  ground 
that  such  decision  was  not  sustained  by  sufficient  evidence,  to 
entitle  appellants  to  such  reversal,  the  burden  is  upon  them  to  show 
that  there  was  undisputed  evidence  before  the  trial  court  in  support 
of  every  element  essential  to  the  cause  of  action  stated  in  the  com- 
plaint, and  that  such  evidence  as  to  each  of  such  elements  was 
susceptible  to  but  one  conclusion,  that  is,  that  such  element  had 
been  proven.  Kaiser  v.  Wittekindt,  171,  175  (4). 
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73.  Sufficiency  of  Evidence.— rWhere  there  is  any  evidenoe  fairly 
tending  to  support  each  of  the  elements  neoessary  to  sostain  the 
decision  of  the  trial  court,  the  case  will  not  be  reversed  for  insuffici- 
ency of  the  evidence. 

The  Globe,  etc.,  Ins.  Co.  v.  Indiana  Reduction  Co.,  528, 534  (2). 

74.  Sufficiency  of  Evidence  to  Supvort  Verdict. — ^Where  there  was  a 
generaJ  verdict  for  plaintiffs,  who  were  interstate  shippers,  the 
complaint  averred  that  the  defendant,  a  common  carrier,  had  been 
negligent  in  delaying  the  shipment  of  a  consignment  of  live  stock, 
such  delay  resulting  in  loss  to  plaintiffs,  and  the  defendants  set 
up  as  a  defense  that  the  consignment  had  been  shipped  under  a 
special  contract  limiting  the  liability  of  the  carrier,  such  contract 
providing  for  the  lower  of  two  freight  rates,  such  rate  having  been 
promulgated  in  compliance  with  the  provisions  of  l^e^rederal 
mterstate  commerce  law.  Defendants  also  answered  that  plaintifEs 
had  failed  to  present  their  verified  claims  for  damages  within  the 
time  stipulated  in  the  contract.  There  was  evidence  tending  to 
prove,  tnough  not  conclusively,  that  plaintiffs  were  compeUed  to 
sign  tne  special  contract  set  up  as  a  defense  in  order  to  secure  the 
shipment  of  their  freight;  that  defendant's  agent  would  not  move 
the  cars  until  such  contract  was  sijg:ned;  and  that  the  plaintiffs  were 
not  ^ven  the  right  to  make  their  option  as  to  which  of  the  two 

Subhshed  rates  they  would  ship  under.  Held,  that,  as  the  general  ver- 
ict  finds  every  material  fact  in  favor  of  tne  plaintiffs,  and  there  is 
some  evidence  from  which  the  inferences  necessary  to  support  the 
verdict  might  reasonably  have  been  drawn,  the  verdict  wiU  not  be 
disturbed  on  the  ground  that  it  is  not  sustained  by  the  evidenoe, 
although  other  andf  different  inferences  of  fact  might  reasonably  have 
been  drawn  therefrom.    Toledo,  etc.,  R.  Co.  v.  Milner,  208, 218  (7). 

75.  Verdict. — Evidence. — Sufficiency. — ^Where,  in  an  action  for 
damages  predicated  on  an  alleged  repudiation  of  a  contract  of 
insurance  by  the  insurer,  the  evidence  shows  that  the  assured,  the 
plaintiff  below,  elected,  at  the  time  of  such  alleged  repudiation, 
to  treat  the  contract  as  still  in  force  for  the  recovery  of  benefits 
thereimder,  a  verdict  for  the  plaintiff  is  not  sustained  by  sufficient 
evidence.      Indiana  Life  Endowment  Co.  v.  Camithan,  567, 585  (11). 

76.  Verdict. — Conclusiveness. — ^Although  the  evidence  is  conflicting, 
if  there  is  no  failure  of  evidenoe,  a  verdict  based  thereon  is  conclu- 
sive, since  the  court  on  appeal  cannot  weigh  or  ignore  evidenoe. 

HUt  et  ai.  V.  Carr,  80,  124  (34). 

(D)    Harmlbbs  Erbor. 

77.  Admissibility  of  Evidence. — ^Where,  in  an  action  for  goods  sold 
and  delivered,  there  was  filed  with  the  complaint,  as  an  exhibit* 
what  purported  to  be  a  duplicate  of  the  order  for  the  goods,  the 
error,  if  any,  in  admitting  the  duplicate  in  evidence  without  proof 
of  its  execution  was  cured  by  the  admission  in  defendant's  deposi- 
tion that  the  exhibit  was  a  correct  copy  of  the  order  and  by  the 
introduction  of  the  original  order. 

Coca  Cola  Bottling  Co.  v.  International  Filter  Co.,  421,  423  (1). 

78.  Demurrer  to  Ansvjer. — The  sustaining  of  a  demurrer  to  a  third 
paragraph  of  answer,  which  was  merely  an  argumentative  denial, 
was  harmless  in  view  of  the  record  showing  an  answer  in  ginieral 
denial.  Harris  v.  International,  etc.,  Vonstr.  Co.,  64,  72  (3). 

79.  Overrulino  Demurrer. — Where,  in  an  action  on  notes  the  execu- 
tion of  which  was  admitted,  the  defendants  pleaded  two  paragraphs 
of  answer,  one  based  on  a  breach  of  the  warranty  ana  the  other 
based  on  fraud,  the  latter  being  held  insufficient,  and  there  was  a 
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verdict  for  the  defendants,  the  overruling  of  the  demurrer  to  the 
bad  para^paph  of  answer  can  not  be  regarded  as  harmless,  as  there 
was  nothing  to  show  on  which  paragraph  of  answer  the  verdict 
of  the  jury  was  based. 

Merchants  Nat.  Bank  v.  Nees,  290,  306  (13). 

80.  Refusal  of  Instruction. — In  an  action  against  the  lessee  of  a  coal 
mine  for  the  death  of  an  employe,  the  error,  if  any,  of  the  trial 
court  in  refusing  to  give  an  mstruction  that  the  jury  might  con- 
sider the  interro|:atorios  either  before  or  after  they  had  agreed  on 
the  general  verdict  was  harmless,  where  the  interrogatories  called 
for  facts  concerning  but  a  single  branch  of  the  case  and  the  answers 
were  substantially  in  harmony  with  the  facts  as  claimed  by  the 
defendant.  Deep  Vein  Coal  Co.  v.  Rainey,  608,  628  (14). 

81.  Riding  on  Demurrer, — ^Where  it  appeared  that  the  facts  found 
and  conclusions  of  law  stated  rested  upon  a  good  paragraph  of 
complaint,  the  action  of  the  trial  court  in  overrulhig  the  demurrer 
to  another  paragraph  was  harmless  even  if  erroneous. 

Harris  v.  Intem(Uumalj  etc.,  Constr.  Co.,  64,  66  (1). 

82.  Riding  on  Motion  to  Dismiss. — It  was  not  error  for  the  trial 
court  to  overrule  a  motion  to  dismiss  as  to  two  of  the  defendants 
named  in  the  original  complaint  when,  before  the  filing  of  the 
motion,  an  amended  complamt  was  filed  whic^  did  not  make  such 
defendants  parties.  Hopkins  v.  Matters,  676,  678  (2). 

83.  Ruling  on  Pleadings. — ^Error,  if  any,  predicated  on  the  action  of 
the  trial  comrt  in  overruling  a  motion  to  require  plaintiff  to  elect 
to  go  to  trial  upon  either  the  first  and  third  paragraphs  of  his 
complaint,  or  upon  the  second  paragraph,  was  renderea  harmless 
by  plaintiff's  dismissal  of  the  first  and  second  paragraphs  of  his 
complaint  before  the  submission  of  the  case  to  the  jury. 

Indiana  Life  Endowment  Co.  v.  Camithan,  567,  574  (1). 

(E)     Decisions  of  Intbrmediatb  Coubts. 

84.  Defective  Transcript. — In  a  proceeding  to  annex  land  to  a  town, 
an  appeal  from  the  finding  of  the  board  of  county  commissioners 
was  taken  by  the  petitioners,  who  filed  an  appeal  bond  with  the 
county  auditor  who  failed  to  propwly  certify  a  transcript  of  the 

groceedings  with  the  clerk  of  the  circuit  court,  but,  in  the  court 
elow,  where  defects  in  the  transcript  mi^ht  have  been  urg^ed  on 
motion  of  either  party,  there  was  no  objection  made  to  its  in- 
sufficiency and  a  trial  was  had  on  the  ments  of  the  cause  with  the 
full  appearance  of  all  the  parties.  Held  that,  under  the  facts  in 
the  case,  the  failure  of  the  auditor  to  properly  certify  the  transcript 
is  not  ground  for  reversal,  especially  as  tnere  had  been  no  objection 
made  to  the  form  of  the  transcript  until  an  appeal  was  taiken  to 
the  appellate  court.    Patterson  v.  Tavon  of  Ft.  Branch,  333,  336  (2). 

(F)     Subsequent  Appeals. 

85.  Egect  of  Decision  in  Prior  Appecd. — "Law  of  the  Case." — ^Where, 
on  a  prior  api)eal  of  a  cause,  the  decision  of  the  court  determined  the 
construction  of  a  written  contract  of  warranty  of  a  stallion  and 
decided  that  the  remedy  provided  therein  was  exclusive  and  must 
be  so  treated  in  the  consideration  of  any  plea^ng  based  thereon 
or  involving  the  construction  thereof,  such  decision  is  the  law  of 
the  case  in  so  far  as  any  question  concerning  the  constaiiotion  of 
such  contract  of  warranty,  or  any  pleading  based  thereon,  is  con- 
cerned. Nave  V.  Powell,  274,  282  (4); 
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86.  Effect  of  DecUion  on  Prior  Appeal— "Law  of  ike  Com."— Where 
no  rabstantial  dianges  are  made  in  pleadings  by  amendment 
thereto,  the  only  amendment  to  the  complaint  being  as  to  the 
amoont  of  attorney's  fees,  the  decision  in  a  prior  appeal,  in  so  far 
as  the  pleadings  are  concerned,  must  be  consideied  as  the  law  of 
the  case,  bat  this  is  not  tme,  however,  if  the  theory  of  the  pleading 
or  any  material  averment  thereof  is  clumged  by  amendment  so  as 
to  present  an  essentiaUy  different  question  of  law. 

Nave  y.  PotoeZZ,  274,  279  (3). 

XIII.    Detebvination  and  Disposition  of  Cause. 

(A)     Revebsal. 

87.  Insufficiency  of  Evidence, — Burden  of  Proof. — Where,  in  an  aetion 
for  daznages,  it  was  alleged  in  the  complaint  that  defendants  con- 
tracted with  the  plaintiffs  to  furnish  them  a  specified  number  of 
half  beer  barrels  of  the  standard  gauge  and  measurement  as  re- 
quired by  the  United  States  government,  and  that  the  half  barrels 
as  f  umumed  were  larger  than  the  regulation  size  resulting  in  damage 
to  the  plaintiff  by  reason  of  the  excess  beer  placed  therein,  expense 
of  recoopering,  ete.,  and  there  was  no  evidence  of  any  government 
law  fixing  an^  standard  gauge  for  half  barrels,  nor  was  there  any 
conclusive  evidence  that  the  half  barrels  furnished  did  not  meet 
the  contract  req[uirement  as  to  size,  or  that  such  half  barrels  holding 
an  excess  quantity  were  identified  as  those  furnished  by  defendants, 
heid,  that  appellant  has  not  sustained  his  burden  of  showing  f^t 
the  decision  of  the  trial  court  for  the  defendant  was  not  sustained 
by  sufficient  evidence.  Kaiser  v.  Witiekindt,  171,  176  (5). 

88.  Ruling  on  Demurrer. — When  Grounds, — ^Under  the  provisions  of 
(350  Bums  1914,  §345  R.  S.  1881,  no  objection  taken  by  demurrer, 
and  overruled,  is  sufficient  to  reverse  tne  judgment  if  it  appears 
from  the  whole  record  that  the  merits  of  the  cause  have  oeen 
fairly  detormined.  Brown  v.  Young^  864,  375  (6). 

APPELLATE  COURT— 

Bee  Appeal;  Tbial. 

APPEARANCE— 

On  appeal,  brief  as  constituting,  see  Appeal  20. 

"ARGUMENT*'— 

Usage  of,  for  memoranda,  effect,  see  Pleading  11. 

ARGUMENT  OF  COUNSEL— 

Refusal  of  proper  party  to  open  and  dose,  how  presented  for  review, 
see  Appeal  15. 

ASSIGNMENT  OF  ERRORS— 

See  Appeal. 

ATTORNEY  AND  CLIENT— 

Notice  of  appeal,  service  on  attorney,  when  ineffectual,  see  Appeal  21, 
22. 

Fees  in  divorce  eases,  allowance,  see  Divorce  2;  in  partition  pro- 
ceedings, see  pARTmoN  1. 
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ATTORNEY  AND  CLIENT— Continued. 

Authority  of  Attorney, — Presumption. — ^A  member  of  the  firm  oi  at- 
torneys whi<^  represented  all  party  plaintiffs  below,  and  who  filed 
the  confession  of  error  on  behalf  or  appellee  plaintiffs,  made  an 
affidavit  in  support  of  the  petition  for  rehearing  and  the  motion 
to  modify  the  appellate  court's  mandate,  in  which  affidavit  he  set 
up  that  his  firm  took  no  i)art  in  the  prosecution  of  the  appeal  after 
the  filing  of  such  confession  of  errors,  but  did  not  state  that  the 
attorneys  who  filed  the  reply  brief  in  behalf  of  appellees  did  not 
have  authority  to  do  so.  Held,  that  in  the  absence  of  such  a 
showings  the  attorneys  wiU  be  presumed  to  have  had  the  requisite 
authonty  to  file  the  brief  for  appellees. 

Ahtneier  v.  Adams,  219,  261  (16). 

AUTOMOBILES— 

Use  of  streets,  see  Mitnicipaij  Corporatigns  24-28;  Negligence. 

BANKS  AND  BANKING— 

See  Bills  and  Notes;  Pbincipal  and  Agent. 

BASTARDS— 

1.  Inheritance.— Statute, — ^Where  i>laintiff'8  mother  instituted  pa- 
ternity proceedings  before  a  justice  of  the  peace  and  obtainea  a 
judmient  that  the  defendant  therein  was  plaintiff's  father,  and  the 
motiier  subsequentljy  married  another  who  took  plaintiff  into  his 
famOy,  acknowledging  her  as  his  own  child,  she  was  thereby  legi* 
timatized  and  had  the  same  inheritable  capacity  as  the  legitimato 
children  of  such  marriage,  since  the  judgment  rend^ed  by  the 
justice  of  the  peace  cannot  be  held  to  contravene  the  canons  of 
inheritance  as  expressed  in  §3001  Bums  1914,  §2476  R.  S.  1881, 
which  provides  that  where  a  man  shall  marry  the  mother  of  an 
illegitimato  child,  and  acknowledge  it  as  his  own,  such  child  shall 
be  deemed  to  be  legitimato.  Tieben  v.  Hapner,  650,  654  (2). 

2.  Acknowledgment. — Inheritance. — LegisUUive  Power, — Statute. — 
Section  3000  Bums  1914,  §2476  R.  S.  1881,  providmg  that  where 
a  man  shall  marry  the  mother  of  an  illegitimato  child,  and  acknowl- 
it  as  his  own,  such  child  shall  be  deemed  legitimate,  is  a  proper 
exercise  of  the  unlimited  power  of  the  legislative  to  i>rescriDe  the 
canons  of  inheritance,  and  such  statute  is  effective  in  declaring 
that  an  illegitimate  child  coming  wiUiin  its  provisions  shall  have 
the  inheritable  capacity  of  a  legitimate  child. 

Tieben  v.  Hapner,  650,  653  (1). 

BENEFITS— 

Accepting,  of  judgment  necessitates  dismissal  of  appeal,  see  Appeal 


3epti 
t,75. 


Accepting,  of  fraudulent  transaction  as  constituting  oonspiracys  see 

CONSFIBACT. 

BILLS  AND  NOTES— 

See  Principal  and  Agent. 

1.  Bank  Check. — Liability  of  Drawer  or  Signer. — ^A  check  is  a  written 
contract  for  the  payment  of  money  and  the  drawer  or  sisner  of  the 
bill  by  the  act  of  drawing  and  delivei]v  becomes  bound  to  pay  if 
the  acceptor  does  not.  Williams  v.  Lowe,  367,  360  (3). 

2.  Bank  Checks. — Notice  of  Dishonor. — Delay. — Answer. — Sufficien- 
cy.— Discharge  of  Endorser. — ^In  a  suit  against  an  endorser  to  en- 
force collections  of  checks  dishonored  by  the  bank,  an  answer, 
interposing  as  a  defense  that  notice  of  the  dishonor  of  the  checks 
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BILLS  AND  NOTES— Continued. 

and  the  time  is  so  extended,  such  promise  constitutes  a  new,  en- 
forceable contract,  though  the  maker  may  have  had  a  good  defense 
to  such  note  before  the  agreement  to  extend  was  made. 

Merchants  Nat,  Bank  v.  Nees,  290,  307  (14). 

BOARD  OF  COMMISSIONERS— 

See  Appeal  84;  Counties;  MuiaciPAL  Corporations. 

BONDS— 

See  Appeal;  Pleading  9. 

BOUNDARIES— 

An  instrument  or  survey  may  give  color  of  title  to  land  where  bound- 
aries and  the  extent  thereof  can  be  ascertained  therefrom,  see 
Adverse  Possession  6. 

BRIEFS— 

See  Appeal  36, 39-53. 

BROKERS— 

Real  Estate  Brokers, — Fravd, — LiabUity, — ^Where  it  appears  from  the 
evidence  that  one  of  the  appellants,  a  real  estate  oroker,  entered 
into  a  contract  with  the  appellees  to  sell  their  land  and  did  nego- 
tiate a  sale  of  such  land,  but  represented  to  appellees  that  he  could 
secure  a  price  for  their  land  much  less  than  that  actually  received 
and,  by  means  of  a  conveyance  to  an  associate,  who  then  con- 
veyed the  land  to  the  real  purchaser,  defrauded  the  appellees  of 
a  large  part  of  the  purchase  money,  which  money  so  fraudulently 
obtained  was  divided  between  himself  and  coappellants,  held,  that 
even  if  no  actual  fraud  were  shown,  the  conduct  of  such  broker  would 
amount  to  constructive  fraud,  as  the  contract  to  sell  the  real  estate 
for  appellees  created  a  fiduciary  relation  which  cast  upon  him  the 
duty  of  acting  in  the  utmost  good  faith. 

SmUh  V.  FUcus,  166,  159  (1). 

BURDEN  OF  PROOF— 

See  Evidence;  Pleading  13. 

In  action  against  interstate  carrier,  where  special  contract  is  inter- 
posed as  defense,  see  Carriers  1-4. 

CANCELLATION  OF  INSTRUMENTS— 

1.  Complaint. — Damages. — Allegation  of, — In  an  action  to  set  aside 
a  contract  for  the  sale  of  real  estate  and  deed£i  made  pursuant 
thereto  as  fraudulent  and  void,  the  complaint  is  not  fatally  defective 
for  failure  to  allege  specifically  the  value  of  the  real  estate  conveyed 
and  the  consequent  damages,  where  there  is  an  averment  that 
nothing  of  value  was  received  by  the  plaintiff  as  a  consideration 
for  executing  the  deeds  to  the  realty  involved,  and  it  is  clearly 
shown  by  the  allegations  that  all  the  parties  treated  the  realty  as 
of  value,  the  reasonable  inference  to  oe  drawn  from  such  aver- 
ments being  that  damage  resulted.     Brown  v.  Young,  364,  372  (1). 

2.  Complaini. — Statu  Quo. — In  an  action  to  set  aside  deeds  as  fraud- 
ulent, the  complaint  is  not  fatally  defective  for  failure  to  allege 
therein  that  the  defendants  had  been  placed  in  statu  quo  where 
there  are  averments  showing  that  the  plaintiff  received  nothing;  of 
value  as  a  consideration  for  the  execution  of  the  deeds  involved  in 
the  action.  Brovm  v.  Young,  364,  373  (2). 


